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CIRCUIT  COURT  OF  THE  UNITED   STATES, 


Spring  Circuit. 


MAINE,  MAT   TERM,  1837,  AT    PORTLAND. 


Rvr»i>*  S  H®"-  JOSEPH  STORY,  Associate  Justice  of  the  Supreme  Court. 
DEFORE  ^  jj^^  ASHUR  WARE,  District  Judge. 


Ctrus  S.  Clark  v.   Samuel  Burnham. 

WnxmE  an  agreement  was  made  for  the  purchase  of  lands,  and  the  follow- 
ing paper  was  given, — *'  Ellsworth^  Dec.  15, 1834.  Received  of  Daniel 
Burnham  and  Cjrus  S.  Clark,  one  thousand  dollars,  to  be  accounted  for 
if  they  shall  furnish  me  satisfactory  security  for  certain  lands  on  the 
Naraguagus  River,  say  one  hundred  and  nineteen  thousand  acres,  for  one 
hundred  and  thirteen  thousand  dollars,  on  or  before  Friday  morning  next ; 
otherwiiK  to  be  forfeited.  John  Black.'* — It  was  held  to  be  a  sufficient 
memorandum  of  the  terms  of  sale,  under  the  Statute  of  Frauds. 

But  a  parol  agreement  having  been  subsequently  substituted  therefor,  by 
which  the  said  land  was  transferred,  by  deed,  to  other  persons  than  those 
therein  mentioned,  and  a  bill  being  brought  by  Clark  to  recover  a  certain 
part  from  the  grantees,  as  a  resulting  trust  to  him ;  It  was  keldy  that  the 
written  memorandum  only  created  a  presumption  of  a  resulting  trust, 
which  could  be  rebutted  by  proof;  and  proof  being  given,  that  Clark  did  not 
advance  any  portion  of  the  purchase  money,  as  stated  in  the  memorandum ; 
It  was  keld^  that  he  was  not  entitled  to  a  resulting  trust,  and  that  the 
Contract  was  within  the  Statute  of  Frauds. 

Bill  in  equity.  The  bill,  in  substance,  states,  that  about 
December  15th,  1834,  Clark  and  Burnham  entered  into  an 
informal  contract  with  John  Black,  agent  of  the  devisees 
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named  in  William  Bingham's  will,  for  the  purchase  of  sundry 
large  tracts  of  land,  in  different  parts  of  Maine,  [particularl} 
described  in  the  bill  J  for  which  there  was  to  be  paid  $  1 13,00( 
as  nearly  as  recollected :  of  which  agreement,  a  memorandum 
was  then  made,  and  signed  by  said  Black,  and,  by  consent  of 
Clark,  delivered  to  Bumham  ;  and  which  Burnham  is  called 
on  to  produce  in  Court — by  which  agreement.  Black  was 
to  give  bond  to  Clark  and  Burnham,  conditioned  to  give  them 
a  deed  or  deeds  of  said  lands,  on  payment  of  the  sum  above 
named  ;  that  Clark  and  Burnham  then  paid  Black  $  1000,  in 
equal  portions,  in  part  of  consideration,  the  same  being  to 
be  forfeited,  if  the  contract  should  not  be  completed ;  that, 
afterwards,  about  the  19th  of  said  December,  it  was  agreed 
between  Clark  and  Burnham,  that  David  Webster  should  be 
interested  in  the  purchase  one  half,  Burnham  three  eighths, 
and  Clark  one  eighth,  in  common ;   but  that  it  was  farther 
arranged  and  agreed,  that  the  bond  or  bonds  to  be  given  by 
Black  should  be  conditioned  to  convey  the  lands  to  Burnham 
and  Webster  only ;  and  that  they  should  be  the  obligees ; 
and  that,  in  this  manher,  Clark's  one  eighth  should  be  secured 
to  Burnham  in  tnut  for  Clark. — That  bonds  or  contracts 
were  accordingly  so  given  by  Black  to  Burnham  and  Webster, 
for  conveyance  of  the  said  lands,  on  payment,  as  before 
mentioned,  of  the  sum  of  $113,000,  by  five  instalments; 
the  first  of  which  was  payable  in  60  days  from  December  15th, 
1834;  the  second  on  December  15th,  1835;  the  third  on  De- 
cember 15th,  1836  ;  the  fourth  on  December  15th,  1837,  and 
the  fifth  on  December  15th,  1838.  —  That  in  consequence  of 
above  agreement  and  arrangement  with  Clark,  and  of  his 
giving  up  all  his  interest  in  the  contract,  except  the  one  eighth, 
and  the  sum  of  $500  advanced  to  Black,  Burnham  engaged, 
on  request,  to  assign  and  transfer  to  Clark  one  eighth  part  of 
his  interest  in  the  said  contract  and  lands,  and  return  to  Clark 
the  balance  of  the  $500,  after  deducting  one  eighth  of  the  said 


MAY  TERM,  1837. 


Cjrofl  8.  Clark  v.  Samuel  Bomham. 


01000  paid  as  aforesaid.     That  on  December  22nd,  Clark 
demanded  of  Burnbam    such  transfer  and   assignment,    it 
being  before  any  payment  became  due ;   but  that  he  fraud- 
ulently refused  to  do  it.     That  Clark  was  ready  to  pay  his 
pfoporticm  of  the  said  instalment  on  receiving  such  assignment, 
and  of  the  other  instalments,  as  they  should  become  due. 
The  Answer  was,  in  substance,  as  follows  : 
The  defendant  first  denies,  that  there  was  ever  any  contract 
in  writing  between  the  parties,  in  relation  to  the  subject-mat- 
ter of  the  bill,  and  pleads  the  Statute  of  Frauds  in  bar.     And 
in  support  of  his  said  plea,  he  answers,  that  some  time  in  the 
first  part  of  December,  1834,  he  had  some  conversation  in 
Portland  with  one  David  Webster,  touching  the  purchase  of 
certain  lands,  which  had  been  previously  advertised  by  Black, 
and  he  then  and  there  agreed  with  Webster  to  purchase  the 
same  in  company  with  him ;  and  then  and  there  farther  agreed 
to  go  immediately  to  Ellsworth,  and  secure  the  said  purchase 
for  himself  and  Webster,  he,  (Webster),  being  obliged  to  make 
a  previous  journey  to  the  forks  of  the  Kennebec,  and  agreeing 
to  meet  the  defendant  on  Thursday,  December  1 8th,  and  then 
proceed  to  Ellsworth,  and  close  the  purchase,  if  the  defendant 
should  succeed  in  securing  the  same. 

That  the  defendant,  accordingly,  left  Portland  on  Decem- 
ber 12th,  and  arrived  in  Bangor  on  the  next  day,  where  he 
found  Clark,  with  whom  he  had  no  previous  acquaintance, 
but  whom  he  knew,  by  reputation,  as  a  merchant,  who  had 
friled  in  PcMtland. 

That  he  had  a  conversation  with  Clark  about  the  purchase 
of  a  tract  of  land,  situated  on  Hog  Bay,  in  Hancock  County, 
which  the  defendant  thought  could  be  purchased  for  three 
thousand  dollars. 

That  Clark  proposed  to  become  interested  in  the  said  pur- 
chase, and  that  they  agreed  to  examine  the  said  tract,  and  if 
it  k>oked  weU,  to  purchase  together.    But  that  the  defendant 
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did  not  then  inform  Clark  of  his  previous  agreement  with 
Webster,  not  deeming  it  prudent  to  inform  any  one  of  it, 
until  the  purchase  should  be  secured,  and  intending  to  avail 
himself  of  the  Hog  Bay  purchase  afterwards. 

That  Clark  and  the  defendant  then  went  to  Ellsworth  in 
company,  and  on  his  arrival,  this  defendant  called  on  Black, 
and  told  him  of  his  and  Webster's  desire  to  purchase.  It 
being  Sunday,  little  was  said,  and  the  defendant  agreed  to 
call  on  the  next  day  ;  and  on  his  return  to  the  public  house, 
informed  Clark  of  the  same ;  considering  himself  now  safe,  by 
having  so  notified  Black. 

That  some  conversation  then  took  place  between  Clark 
and  the  defendant  about  the  quality  of  the  lands,  and  of  the 
defendant's  and  Webster's  chance  in  making  the  said  pur- 
chase ;  but  nothing  was  then  said  about  Clark's  becoming 
interested  ;  neither  did  this  defendant  then  think  of  it,  as  he 
had  never  had  it  in  contemplation  to  be  interested  with  any 
one  except  Webster,  and  he  also  knew  Clark's  inability  to 
engage  in  so  large  a  speculation. 

That  on  the  next  day,  the  defendant  called  again  on  Black, 
and  Clark  went  with  him  by  invitation. 

That  the  defendant  then  stated  to  Black  his  agreement 
with  Webster,  and  requested  the  refusal  of  the  lands  until 
Webster's  arrival.  Black,  at  first,  peremptorily  refused  ; 
stating,  that  Webster  well  knew,  that  such  was  not  his  mode 
of  doing  business  ;  that  he  did  not  know  Burnham  ;  and  that, 
although  he  knew  and  had  confidence  in  Webster,  yet  if  he 
wished  to  make  the  purchase,  he  should  have  come  in  person, 
and  closed  the  bargain  at  once. 

That  the  defendant  and  Black  then  had  much  conversation 
in  Clark's  presence  ;  that  the  defendant  urged  Black  to  give 
the  refusal;  and  stated  the  reason  why  Webster  was  not 
present ;  and  that  he  did  not  wish  the  refusal  for  the  purpose 
of  speculating  upon  it,  but  for  the  purpose  of  purchase  ;  and 


MAY  TERM,  1837. 


Cyrus  S.  Clark  v.  Samuel  Burnham. 


that  he  offered  to  deposit  with  Black  one  or  two  thousand 
dollars,  to  be  forfeited  if  the  lands  were  not  taken  by  the 
time  specified. 

That  while  this  was  going  on,  Clark  occasionally  made  re- 
marks, and  put  questions  about  the  lands,  and  also  made 
reoiarks  going  to  induce  Black  to  give  the  refusal ;  his  object 
being,  as  this  defendant  supposed,  to  aid  the  defendant  in 
obtaining  the  refusal. 

That  Black  finally  consented  to  take  one  thousand  dollars, 
as  proposed,  and  to  give  the  defendant  the  refusal,  until  the 
morning  of  the  next  Friday  ;  that  the  defendant  then  paid  to 
Black  one  thousand  dollars  of  his  own  money,  and  that  Black 
then  gave  him  a  written  paper,  of  which  the  following  is  a 
copy,  as  near  as  the  defendant  can  recollect :  — 

«  Ellsworth,  Dec.  15, 1834. 

"  Received  of  Daniel  Burnham  and  Cyrus  S.  Clark,  one 
thousand  dollars,  to  be  accounted  for,  if  they  shall  furnish 
me  satisfactory  security  for  certain  lands  on  the  Naraguagus 
river,  say  one  hundred  and  nineteen  thousand  acres,  for  one 
hundred  and  thirteen  thousand  dollars,  on  or  before  Friday 
morning  next ;  otherwise  to  be  forfeited. 

"John  Black." 

That,  on  taking  this  paper,  the  defendant  noticed  the  in- 
sertion of  Clark's  name,  but  did  not  think  it  worth  his  while 
to  object  to  it,  as  the  money  was  paid  by  the  defendant,  and 
the  paper  was  in  his  own  possession  ;  and  as  he  was  accord- 
ingly anxious  to  secure  the  refusal,  and  did  not  consider  the 
shape  or  form  of  the  writing  to  be  material. 

That  after  receiving  the  said  writing,  the  defendant 
inquired  of  Black,  if  he  would  take  some  other  responsible 
man  in  the  place  of  Webster,  in  case  he  did  not  arrive  by 
the  time  appointed  ;  tliat  the  defendant  made  such  inquiry, 
in  order  that  he  might  be  prepared,  in  case  of  any  unforeseen 
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occurrence,  which  might  prevent  the  said  arrival ;  that  the 
defendant  named  R.  M.  N.  Smyth  of  Bangor,  and  that  Black 
expressed  his  willingness  to  take  him,  and  also  some  others 
named  by  defendant. 

That,  after  some  other  conversation,  Clark  and  the  defend- 
ant returned  to  their  lodgings  ;  that.  Clark  then  inquired 
whether  he  could  not  be  interested  in  the  purchase,  and  said, 
he  thought  he  could  procure  some  responsible  individuals  to 
become  interested  with  him,  whose  security  would  be  satis- 
factory to  Black ;  that  the  defendant  expressed  his  willingness 
to  let  Clark  take  an  interest,  if  Webster  did  not  arrive ;  but 
if  he  did,  no  third  partner  could  be  admitted ;  but  that  the  de- 
fendant should  be  glad  to  admit  him,  if  Webster  did  not  arrive, 
and  he,  Clark,  could  procure  such  security,  as  would  be  satis- 
factory to  Black  ;  as  the  defendant  had  no  idea  of  forfeiting 
his  thousand  dollars. 

That  Clark  then  proposed  to  pay  the  defendant  five  hun- 
dred dollars,  and  to  be  considered  interested  in  one  half  if 
Webster  did  not  arrive ;  that  the  defendant  at  first  refused, 
as  he  doubted  Clark's  ability,  and  had  no  doubt  that  Webster 
would  arrive.  But  that  Clark  became  urgent,  in  order  that 
he  might  be  considered  as  having  the  first  claim  in  case  of 
Webster's  non-arrival,  and  that  the  defendant  finally  consented 
to  take  it,  on  this  express  condition,  that  if  Webster  did  arrive, 
the  money  was  to  be  returned,  and  Clark  to  be  considered  as 
no  farther  interested ;  and  that  Clark  accordingly  paid  Uie 
defendant  two  hundred  doUars,  and  gave  him  his  note  on 
demand  for  three  hundred  dollars  more,  which  Clark  a^?eed 
to  pay,  as  soon  as  they  should  arrive  in  Bangor.  In  conse- 
quence of  all  which,  and  of  the  necessity  of  immediate 
action,  the  Hog  Bay  speculation  was  deferred. 

That  Clark  and  the  defendant  then  returned  to  BangcH* ; 
and  that  Clark,  then  and  there,  as  he  informed  defendant, 
tried  to  find  some  responsible  individual  to  become  interested, 
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and  make  the  cash  payment,  in  case  Webster  did  not  arrive  ; 
and  that  Clark,  also,  as  he  told  the  defendant,  tried  to  pro- 
cure three  hundred  dollars,  to  pay  his  aforesaid  note  ;  but,  as 
he  informed  defendant,  he  entirely  failed  in  both  attempts, 
and  did  not  pay,  or  offer  to  pay  the  note. 

That  the  defendant  also  tried  to  find  some  responsible 
indi?idual  to  take  Webster^s  place,  in  case  of  his  failure  to 
arriTe ;  but  that  the  defendant  was  also  unsuccessful ;  the 
magnitude  of  the  undertaking,  and  its  uncertainty,  detering 
all  to  whom  defendant  applied. 

That  on  Thursday,  Webster  did  arrive,  and  expressed  his 
readiness  to  complete  the  purchase;  and  that  Clark  then 
expressed  his  desire  to  be  interested  in  some  way,  and  said, 
that  he  was  unable  to  purchase  any  part  himself,  or  to  pro- 
cure any  one  to  do  so  for  him  ;  but  that  he  desired  to  have 
the  right  of  pre-emption  in  one  eighth,  and  wished  the  de- 
fendant to  use  his  influence  with  Webster  to  procure  it  for 
him ;  that  the  defendant  declined  making  any  agreement  with 
Clark  about  it,  and  told  him  that  as  Webster  had  arrived,  he, 
CJarfc,  had  no  claim  on  the  purchase ;  and  then  offered  to 
repay  Clark  his  money  and  note,  which  Clark  then  declined 
receiving,  stating,  that  he  hoped  to  make  some  arrangement 
by  which  to  become  interested ;  that  he  admitted,  that  he 
had  no  claim  to  any  part ;  and  that  the  defendant  then  dis- 
tinctly, told  Clark,  that  he  had  no  wish  to  have  any  third  per- 
son interested  with  them,  and  did  not  think,  that  Webster 
had ;  but  that  he  finally  agreed  to  sound  Webster  on  the 
subject* 

That  the  defendant  and  Webster  then  went  to  Ellsworth, 
and  on  the  way,  the  defendant  hinted  to  Webster  that  there 
were  others  desirous  of  becoming  interested  with  them,  (one 
R.  M.  N.  Smyth  having  also,  after  the  arrival  of  Webster, 
expressed  his  desire  to  take  a  share,)  but  that  Webster  ex- 
pressed himself  so  much  averse  to  it,  that  the  defendant 
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dropped  the  subject,  and  did  not,  previous  to  the  completion 
of  the  said  purchase,  mention  Clark's  name  as  in  any  way 
connected  with  it. 

That  on  arriving  at  Ellsworth  on  Friday,  the  defendant 
and  Webster  notified  Black,  and  received  a  conveyance  of 
the  lands,  and  some  others,  for  which  they  gave  their  joint 
and  several  notes,  for  one  hundred  and  thirteen  thousand 
dollars,  divided  into  five  equal  payments  ;  that  the  said  notes 
were  dated  December  15,  1834,  the  first  being  payable  in 
sixty  days,  and  the  residue  in  one,  two,  three  and  four  years 
from  date ;  that  the  one  thousand  dollars  advanced  by  the 
defendant  was  indorsed  on  one  of  the  notes,  and  that  the 
defendant  gave  up  the  receipt  aforesaid  to  Black,  returning 
no  copy. 

That  after  completing  the  said  purchase,  the  defendant 
and  Webster  returned  to  Bangor,  where  the  defendant  again 
saw  Clark,  who  then,  to  this  defendant's  astonishment,  claimed 
to  be  interested  in  said  purchase,  by  virtue  of  the  insertion  of 
his  name  in  the  paper  afore  described,  and  of  having  paid  two 
hundred  dollars  and  given  his  note  for  three  hundred  dollars. 
But  that  Clark  did  not  then,  or  any  other  time,  offer  to  pay 
or  secure  any  part  of  the  purchase  money  of  the  said  lands,  or 
pretend,  that  he  could  or  would  furnish  the  said  security ; 
that  the  defendant  then  told  Clark,  that  neither  he  nor  Web- 
ster was  willing  to  admit  any  other  partner,  especially  one, 
whose  notes  would  not  be  acceptable  to  Black,  or  of  any 
value  in  the  market ;  neither  could  they  give  a  bond  of  the 
lands,  as  they  had  given  their  own  notes  to  a  lai^e  amount, 
one  fifth  part  of  which  must  be  paid  in  sixty  days,  and  they 
relied  on  making  a  sale  in  order  to  meet  said  payment ;  that 
the  defendant  then  recapitulated  to  said  Clark  all  the  circum- 
stances of  his  connection  with  the  transaction,  declined 
admitting  him  to  a  share  in  the  purchase,  and  offered  him 
his  note  and  money,  which  the  said  Clark  then  and  there 
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received,  and  this  defendant  then  supposed  the  whole  matter 
ended,  so  far  as  Clark  was  concerned. 

That  shortly'  afterwards,  and  before  the  defendant  left  Ban- 
gor, Clark  sued  this  defendant,  and  claimed  to  recover  five 
hundred  dollars  for  so  much  money  had  and  received  ;  that  the 
defendant  employed  counsel  to  defend,  but  that  the  said  suit 
was  never  entered ;  and  why  the  said  suit  was  commenced, 
the  defendant  could  not  conceive,  except  it  might  be  for  the 
purposes  of  intimidation. 

That  the  defendant  and  Webster  left  Bangor  on  Tuesday, 
jyeoemheT  23rd,  and  in  the  course  of  the  same  winter,  before 
the  expiration  of  the  sixty  days,  contracted  to  sell  all  their 
interest  in  eleven  sixteenths  of  the  said  purchase ;  that  before 
the  said  sale  was  completed,  the  said  first  payment  became 
due,  and  was  made  accordingly,  deducting  the  aforesaid  one 
thousand  dollars  advanced  by  the  defendant  to  Black. 

That  the  defendant  and  Webster  were  enabled  to  make 
the  said  first  payment,  by  reason  of  the  said  contract  to  sell 
eleven  sixteenths ;  that  accordingly,  on  the  I9th  of  February, 
tiiey  completed  the  said  sale ;  but  that  before  it  was  com- 
jUsted,  on  the  same  day,  the  defendant  was  served  with  a 
subpcma  to  appear  before  Judge  Ware,  to  answer  to  the  said 
Clark,  in  a  bill  in  Equity,  on  Thursday,  March  5th,  1835,  at 
which  time  he  appeared,  and  not  being  prepared  with  any 
evidence,  an  injunction  was  granted,  restraining  the  defendant 
and  Webster  from  selling  the  remaining  five  sixteenths. 

That  this  defendant  has  since  understood,  and  believes, 
that  the  said  Clark's  object,  in  filing  the  said  bill,  was  to  em- 
barrass the  said  sale,  and  force  the  defendant  to  a  compromise 
of  his  inequitable  claim,  knowing  the  necessity,  under  which 
the  defendant  and  Webster  were,  of  making  a  sale,  in  order 
to  make  the  first  payment ;  that  the  defendant  has  understood 
and  believes,  that  Clark  has  repeatedly  so  declared, — and 
that  the  said  Clark  has,  in  fact,  much  vexed  and  harassed  the 
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said  Webster  and  the  defendant,  and  prevented  their  makii^ 
a  sale  up  to  the  present  time. 

That  the  defehdant  denies,  that  any  agreement  of  the 
purport  set  forth  in  the  bill,  was  ever  made  between  the  said 
Clark  and  the  defendant,  that  Webster  should  become  owner 
of  one  half,  and  the  defendant  of  three  eighths,  and  Clark  of 
one  eighth ;  or  that  the  contract  should  be  in  the  names  of 
Webster  and  the  defendant  alone,  and  thus  one  eighth  should 
be  secured  to  the  defendant,  in  trust  for  Clark ;  or  that  it  was 
ever  agreed  by  the  defendant,  on  any  consideration,  to  hold 
one  eighth  in  trust  for  Clark;  or,  at  his  request,  to  assign 
one  eighth  to  him ;  or  that  any  part  of  the  said  five  hundred  dol- 
lars should  be  deducted,  as  part  pay  for  the  said  one  eighth ; 
or  that  there  was  ever  any  understanding,  express  or  implied, 
as  to  the  points  above  specified  between  the  said  Burnham  and 
Clark. 

The  defendant  farther  denies,  that  the  said  Clark  ever  de- 
manded any  transfer  or  assignment  of  the  said  eighth ;  or 
expressed  his  readiness  to  make  his  proportion  of  any  pay- 
ments, other  than  is  herein  before  stated ;  neither  does  the  de- 
fendant believe,  that  the  said  Clark  has  ever,  at  any  time,  been 
ready,  or  able  to  make  said  payments,  or  to  give  security 
therefor. 

The  cause  was  argued  by  P.  MeUm  for  the  plaintiff,  and 
by  W,  P.  Fesstv^l^en  and  Fesaenden  for  the  defendant. 

Story,  J.  delivered  the  opinion  of  the  Court  in  substance 
as  follows :  The  present  bill  is  not  founded  upon  the  original 
paper  or  receipt  of  John  Black,  given  to  the  Plaintiff  and  the 
Defendant,  dated  on  the  18th  of  December,  1834,  and  re- 
ferred to  in  the  bill  and  answer.  Under  that  contract,  if 
Clark  (the  Plaintiff)  is  entitled  to  any  part  of  the  purchase 
from  Black,  he  is  entitled  to  a  moiety,  his  name  being  used 
in  that  contract  as  one  of  the  purchasers,  and  there  being  no 
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oliier  evidence  to  expkiD  the  interest  of  the  purchaser.  It 
has  been  said,  that  the  receipt  so  signed  by  Black,  is  nothing 
bat  a  naked  receipt,  and  not  a  memoFanduoi  of  any  contract 
for  the  purchase  of  the  lands.  I  think  otherwise  ;  and  that 
however  imperfect  in  its  expressions,  it  purp<Nts  to  contain  a 
memorandum  of  the  terms  of  the  purchase  by,  Burnhara  and 
CkiA,  viz.  the  purchase  of  the  lands  (119,000  acres)  on  the 
Naiaguagus  River,  for  the  sum  of  $  1 13,000,  to  be  received 
on  or  before  the  next  Friday.  The  terms  of  the  instrument  are 
as  foOows :  ^^  Ellsworth^  Dec.  15,  1834.  Received  of  Dan- 
iel Bumham  and  Cyrus  S.  Clark  one  thousand  dollars,  to  be 
accounted  for,  if  they  shall  furnish  me  satisfactory  security 
for  certain  lands  on  the  Naraguagus  River,  say  one  hundred 
and  nineteen  thousand  acres  for  one  hundred  and  thirteen 
thousand  dollars,  on  or  before  Friday  morning  next ;  other- 
wise to  be  forfeited.  John  Black."  The  money,  according 
to  the  terms  of  the  memorandum,  was  plainly  to  be  paid  and 
secured  by  Burnham  and  Clark,  and  the  lands  were  to  be  con- 
veyed or  secured  jointly  to  them  upon  their  complying  with 
the  conditions  of  the  contract.  But  there  is  the  less  need  to 
dwell  on  this  point,  because  it  does  not  constitute  the  ground- 
work of  the  present  bill. 

The  case  made  by  the  bUl,  and  for  which  the  Plaintiff  now 
seeks  relief,  is  founded  upon  a  subsequent  substituted  con- 
traet,  by  which  the  same  lands  were  to  be  purchased  on  the 
joint  account  of  David  Webster  and  Burnham  and  Clark,  in 
which  Webster  was  to  have  one  moiety,  and  Burnham  three 
eighth  parts,  and  Clark  one  eighth  part ;  and  that  Clark's 
share  was  to  be  conveyed  to  Burnham  in  trust  for  Clark. 
The  bill  seeks  from  Burnham  a  conveyance  of  this  one  eighth 
part  as  a  trust  for  Clark,  upon  the  latter's  paying  and  secur- 
ing his  proportion  of  the  purchase-money.      The  answer 
denies,  that  there  ever  was  any  such  substituted  contract  as 
the  bill  asserts  ;  and*  insists  on  the  benefit  of  the  Statute  of 
Frands. 
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It  is  dear^  that  the  substituted  contract  was  not  in  writiDg. 
It  is,  therefore,  a  mere  parol  contract  for  the  purchase  of 
lands ;  and  open  to  the  objection  of  being  within  the  Statute 
of  Frauds,  unless  it  constitutes  a  case  of  a  resulting  trasrt 
But  is  the  substituted  contract  itself  sufficiently  proved  as  an 
absolute,  unconditional  parol  contract,  as  asserted  in  the  bill  ? 
The  answer  positively  denies  it.    The  proofs  are  not  clear  to 
establish  it.     The  most  that  can  be  said,  is,  that  Uiere  is  proof 
of  some  loose  talk  and  indeterminate  conversations  between 
Bnrnham  and  Clark  on  the  subject.      It  does  not  appear  to 
me,  that  the  Court  can,  under  such  circumstances,  say,  that 
the  contract  itself  is  sufficiently  proved. 

But  if  the  substituted  contract  were  sufficiendy  proved,  as 
a  parol  contract,  it  would  be  within  the  Statute  of  Frauds, 
unless  at  the  time  when  it  was  entered  into,  Clark  was  enti- 
tled to  a  resulting  trust  in  the  lands,  in  virtue  of  the  original 
contract  of  Burnham  and  himself  with  Black.  Now,  that 
depends  upon  this  ;  whether  any  part  of  the  purchase-money 
of  $1000,  paid  to  Black,  belonged  to  Clark.  If  it  did,  then 
the  argument  is,  that  a  resulting  trust  arises  by  operation  of 
law  in  favor  of  Clark  to  the  extent  of  the  share  of  the  pur- 
chase-money paid  by  him.  The  aigument  in  its  general  bear- 
ing, in  cases  of  joint  purchases,  is  sound  ;  for  where  lands  are 
purchased  with  the  several  funds  of  two  persons,  there  arises 
a  resulting  trust  in  the  land  to  each,  according  to  his  share  of 
the  purchase-money,  in  whosesoever  name  the  conveyance 
may  have  been  taken.^ 

The  Defendant  insists,  that  he  paid  one  half  of  the  sum  of 
$1000,  which  was  delivered  to  Black  for  the  purpose  of  se- 
curing the  bargain.  Now,  the  answer  denies  that  any  part  of 
the  money  paid  to  Black  was  Clark's,  or  paid  on  Clark's  ac- 
count.    It  admits,  however,  a  conditional  agreement  after- 
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wards,  to  let  Clark  into  an  interest  in  the  purchase,  if  Webster 
would  consent;  and  that  upon  this  agreement,  $200  was 
paid  in  money  to  Burnham,  by  Clark,  and  a  note  given  by  him 
for  the  remaining  $300.  Afterwards  the  purchase  was  made 
exclusively  by  Burnham  and  Webster  with  Black,  and  they, 
and  they  alone,  gave  their  notes  and  security  for  the  whole 
purchase-money,  in  which  Clark  did  not  join  ;  nor  had  any 
part  in  the  final  n^otiation.  The  $200  were  afterwards  repaid 
by  Burnham  to  Clark,  and  the  note  of  $300  was  also  given 
up  to  him. 

Now,  there  is  no  sufficient  f»'0of,  that  the  $500  was,  at  the 
time,  paid  by,  or  on  account  of,  Clark  :  and,  taking  the  whole 
evidence,  it  seems  to  me,  that  the  final  bargain  for  an  interest 
in  the  land,  by  Clark,  with  Burnham,  was  a  subsequent  trans^ 
action ;  and  no  fixed  agreement  existed  between  them  at  the 
time,  when  the  money  was  paid  to  Black,  and  the  money 
then  paid,  was  not  in  any  part  the  money  of  Clark,  but  wholly 
of  Boraham.     It  is  true,  that  the  memorandum  purports,  that 
the  money  was  paid  jointly  by  Burnham  and  Clark ;  and 
witboQt  that,  the  Plaintifi*  would  scarcely  have  any  ground  to 
stand  upon.     But  this  receipt  creates  only  a  presumption  of 
a  resulting  trust  for  Clark ;  and  a  resulting  trust  may  always 
be  rebutted  by  counter  parol  evidence.     Now,  in  the  present 
case,  the  answer,  which  is  responsive  to  the  bill,  expressly 
denies,  that  the  money  was  paid,  to  Black  by,  or  on  account 
of,  Clark ;  and  asserts,  that  it  was  all  Burnham's  own  money, 
and  paid  upon  his  own  sole  account     At  all  events,  the 
transaction  is  so  obscure  and  doubtful  in  its  circumstances, 
that  a  Court  of  Equity  would  not  be  warranted  in  pronounc- 
ing upon  such  imperfect  materials,  that  there  was  a  clear  re- 
sulting trust  for  Clark.    If  there  was  any  such  trust,  it  would 
be  in  a  moiety  of  the  whole  purchase  then  contemplated. 
Bendes ;  there  is  another  most  important  consideration  in  the 
case,  and  that  is,  that  the  money  was  not  paid  as  a  part  of  a 
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present  fixed  bargain  between  the  parties  for  the  land.  It 
was  a  mere  deposit,  to  be  forfeited  if  the  purchase  was  not 
finally  made,  and  satisfactory  security  given  for  the  whde 
purchase-money  ($113,000),  on  or  before  the  ensuing  Friday 
morning.  Now,  it  is  manifest  that  Clark  never  did  give  any 
such  security ;  nor  did  he  ever  complete,  or  oflfer  to  complete, 
the  bargain  with  Black ;  but  it  was  completed  exclusively  by, 
and  in  the  names  of,  Burnham  and  Webster,  who  gave  their 
own  satisfactory  security  therefor.  Indeed,  the  whole  evi- 
dence shows,  that  at  this  time  Clark  was  utterly  insolvent  and 
had  failed ;  and  it  is  certainly  extremely  improbable,  that 
Burnham  would,  under  such  circumstances,  become  liable  in 
efiect  as  surety  for  Clark  for  half  the  purchase-money ;  or 
that  Clark  would,  as  an  insolvent  debtor,  attempt  to  purchase 
half  the  land.  And  yet  this  is  his  statement  as  to  the  mginal 
contract  between  Burnham  and  himself.  The  other  fiict  is 
not  less  significant.  Clark  actually  received  back  his  $200, 
and  his  note  for  $300.  Why  was  this  done,  if  he  was  then 
understood  to  be  an  absolute  co-purchaser  of  any  part,  much 
more  of  a  moiety  of  the  land,  the  purchase  being  admitted  to 
have  been  an  advantageous  bargain  ?  The  receipt  of  the 
money  and  the  note  by  Clark  certainly  furnish  strong  evi- 
dence, under  the  circumstances,  that  he  either  considered  the 
bargain  as  to  himself  a  conditional  one  with  Burnham,  or  that 
he  voluntarily  waived  it  upon  the  ground  of  his  utter  inability 
to  furnish  satisfactory  security  for  his  own  part  of  the  pur- 
chase-money, or  of  his  consciousness,  that  he  had  no  claim 
upon  the  land,  unless  Webster  would  consent  to  let  him  in  to  a 
participation  in  the  purchase,  which  Webster  refused.  The 
taking  back,  then,  of  his  money  and  note  by  Clark  has,  or 
at  least  may  justly  have,  a  twofold  operation.  1 .  As  evidence 
pro  tanto  in  support  of  the  allegations  in  the  answer.  2.  As 
evidence  of  a  deliberate  waiver  of  any  claim  to  the  enforce- 
ment of  any  right  or  trust  in  the  land.     The  bill  does  not  al- 
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lege  any  fraud,  or  mistake,  or  surprise,  in  thus  taking  back  the 
money  and  note.  If  the  Plaintiff  meant  to  rely  upon  such  a 
ground,  it  was  indispensable,  that  he  should  have  stated  it  in 
his  bill.  So  &Lr  from  doing  so,  he  silently  passes  over  the 
whole  transaction,  as  if  it  never  had  existed.  Now,  it  seems 
difficult  to  suppose  a  case,  where  a  Court  of  Equity  would  in- 
terfere to  help  a  party  who  had  deliberately  waived  his  right 
under  a  contract  voluntarily,  and  without  any  fraud,  or  mis- 
take, or  surprise.  A  waiver  with  full  knowledge  of  all  the 
facts,  is,  we  all  know,  in  many  cases  a  complete  defence  at 
law,  or  a  good  bar  to  a  defence  at  law,  according  to  circum- 
stances, where  it  is  voluntarily  made.  Nay,  the  doctrine  has 
gone  farther,  and  it  has  been  held,  that,  if  made  under  a  mistake 
of  law  with  full  knowledge  of  the  facts,  it  binds  the  party.  And 
Equity  in  this  respect  generally  follows  the  law.  And  here, 
again,  I  may  repeat,  that  in  such  a  transaction,  so  obscure 
and  imperfect  in  its  character  and  proof,  a  Court  of  Equity 
ought  not  to  act,  for  the  very  reason,  that  the  onus  probandi  is 
on  the  Plaintiff,  and  the  answer  of  the  Defendant  admits  no 
pert  of  the  case. 

But  in  reality,  the  bill  proceeds,  not  upon  the  original  agree- 
ment with  Black,  (for  he  is  no  party  to  the  bill,  nor  is  any  re- 
lief asked  or  even  pretended  to  exist  with  him)  ;  but  upon  an 
ordinal  parol  agreement  between  Burnham  and  Clark,  which 
was  displaced  by  another  substituted  parol  agreement  between 
them,  in  which  Clark's  interest  is  reduced  from  a  moiety  to 
an  eighth  in  the  land.  Now,  it  seems  to  me  clear,  that  such 
an  agreement,  being  for  an  interest  in  lands,  is  within  the 
Statute  of  Frauds,  and  should  be  in  writing ;  for  the  Statute 
apfriies  not  only  to  legal  interests,  but  to  Equitable  interests 
and  trusts  in  lands,  except  resulting  trusts.  That  the  present 
is  not  a  resulting  trust  has  been  already  stated. 

Upon  the  whole,  my  judgment  is,  and  the  District  Judge 
concurs  in  it,  that  the  bill  must  be  dismissed  with  costs. 
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The  transportation  of  passengers,  or  of  merchandise,  bj  common  carriers, 
does  not  necessarily  imply,  that  the  owners  are  not  common  carriers  of 
bank  notes  or  specie.  The  nature  and  extent  of  that  employment  or 
business  which  the  owners  expressly  or  impliedly  hold  themselves  oat  as 
undertaking,  furnishes  the  limits  of  their  rights,  duties,  obligations  and 
liabilities. 

No  person  is  a  common  carrier,  in  the  sense  of  the  law,  who  is  not  a  carrier 
for  hire.  It  is  not  necessary,  that  the  compensation  should  be  a  fixed 
sum;  it  is  sufficient  if  it  be  in  the  nature  of  a  qtumtum  mendtt 
enuring  to  the  benefit  of  the  owners.  Nor  is  it  necessary,  that  the  goods 
or  property  should  be  entered  upon  a  freight  list,  or  the  contract  be  veri- 
fied by  any  written  memorandum ;  although  both  may  be  important  in* 
gredients  in  ascertaining  the  true  understanding  of  the  parties,  as  to  the 
character  of  the  bailment. 

Where,  in  answer  to  a  cross  interrogatory,  proposed  by  counsel  in  a  deposition, 
as  to  whether  the  witness  had  received  a  release  from  all  liabilities,  the 
witness  produced  the  release  from  his  own  possession,  as  a  part  of  his 
testimony ;  it  was  held,  that  he  need  not  prove  the  execution  of  the  re- 
lease  by  the  subscribing  witness.    And  the  question  having  been  asked 
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by  the  reepondenta,  in  order  to  eatabliah  the  competency  of  the  party  as 
their  own  witness,  they  were  estopped  from  denying  it. 

But  in  the  case  of  a  release,  produced  by  a  party  to  a  suit,  to  establish  his 
own  title  he  must  prove  its  due  execution  by  the  subscribin||r  witness. 

A  release  of  all  actions  and  causes  of  action,  or  of  a  particular  cause  of 
action,  which  has  happened  before  the  time  of  the  release,  will  discharge 
the  witness  from  all  liability,  dependent  upon  the  event  of  the  suit,  in 
which  he  is  called  to  testify,  touching  his  conduct  in  the  matters  on 
which  the  suit  is  founded. 

(were. — ^Whether  usages  and  customs  can  be  introduced  as  evidence  to 
control  the  construction  of  contracts,  and  the  principles  of  law. 

Where  a  certain  charter,  incorporating  the  Nantucket  Steam-boat  Company, 
granted  a  right  to  run  a  steam-boat  **•  for  the  transportation  of  merchan- 
dise," and  the  master  thereof,  being  intrusted  with  a  certain  sum  of 
money  in  bank  bills,  lost  it,  or  never  duly  delivered  it ;  It  loas  kdd^  that 
the  term  ^  merchandise  "  does  not  apply  to  mere  evidences  of  value, 
such  as  notes,  bills,  checks,  policies  of  insurance,  and  bills  of  lading,  but 
only  to  articles  having  an  intrinsic  value,  in  bulk,  weight,  or  measure, 
and  which  are  bought  and  sold ;  and  that,  in  order  to  render  the  Company 
liable,  it  must  be  clearly  proved,  that  they  had  held  themselves  out  to  the 
pubUc  as  common  carriers  of  bank-bills  for  hire ;  and  that  they  had  author- 
ized the  master  to  contract  on  their  account  and  not  on  his  own,  for  the 
carriage  thereof,  which  in  the  present  case  was  not  established  by  proof. 

It  WMs  s2m  kddy  that  the  tnuts  probandi  was  upon  the  libeUants  to  make  out 
aLprimdfaeie  case,  in  the  affirmative ;  and  then  the  onus  probandi  of  dis- 
placing this  inference  was  shifted  upon  the  Respondents. 

The  knowledge  of  the  owners,  that  the  master  carried  the  money  for  hire, 
would  not  affect  them,  unless  the  hire  was  on  their  account,  or  unless 
the  master  held  himself  out  as  their  agent  in  that  business,  within  the 
scope  of  the  usual  employment  and  service  of  the  steam-boat. 

Proceedings  in  Rem  and  in  Personam  cannot  be  blended  in  one  libel. 

Libel  in  the  Admiralty.     The  libel  states  in  substance  as 
foUows : 

That  on  or  about  the  22d  day  of  October,  last  past,  the 
libellants  were  the  owners  of  a  certain  package,  containing  a 
large  number  of  bank  bills,  issued  by  the  President,  Directors 
and  Company  of  the  Pacific  Bank,  in  Nantucket,  the  particular 
denominationB  of  which  the  libellants  are  unable  to  set  forth, 
but  the  whole  sum  and  amount  whereof  was  $1600,  of  the 
lawful  money  of  the  United  States  of  America,  and,  also, 
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containing  a  check  drawn  by  the  cashier  of  the  said  Pacific 
Bank  on  the  President,  Directors,  and  Co.  of  the  New  Eng- 
land Bank,  a  banking  corporation  duly  established  by  law  in 
the  state  of  Massachusetts,  for  the  sum  of  $422,  which  said 
package  was  directed  to  J.  B.  Congdon,  Esq.,  cashier  of  the 
Merchants  Bank,  New  Bedford ; 

That  the  respondents  were  the  owners  of  a  certain  steam- 
boat called  the  Telegraph,  whereof  Lot  Phinney  was  master, 
which  said  steamboat  was  then,  and  had  been  for  some  time, 
employed  in  carrying  passengers  and  freight  from  the  Island 
of  Nantucket  to  the  main  land  of  Massachusetts,  and  partic 
ulaHy  to  the  town  of  New  Bedford ; 

That  the  libcllants  by  their  cashier,  Mr.  Starbuck,  delivered 
the  said  package  to  the  said  Phinney^  to  be  carried  by  and 
on  board  the  said  steamboat  from  Nantucket  to  New  Bed- 
ford aforesaid,  and  there  to  be  delivered,  the  dangers  of  the 
seas  excepted,  to  the  said  Congdon,  for  a  certain  reasonable 
freight,  to  be  paid  therefor ;  and  the  said  master  thereupon 
accepted  the  said  package,  and  understood  and  agreed,  that 
the  same  should  be  carried  and  delivered  as  aforesaid,  or  else, 
as  the  libellants  aver,  the  said  package  was  delivered  as  afore- 
said to  the  respondents,  through  the  said  master,  to  be,  by  the 
said  respondents,  transported  and  delivered  as  aforesaid ;  all 
dangers  and  accidents  and  losses  excepted,  save  such  as 
should  arise  from  want  of  ordinary  care  on  the  part  of  the 
said  respondents  or  their  agents; 

That  the  said  respondents  never  did  deliver  the  said  pack- 
age or  any  of  the  contents  thereof  to  the  said  J.  B.  Congdon, 
or  to  any  other  person  at  New  Bedford  aforesaid,  or  else- 
where, for  the  use  of  the  said  libellants,  but  through  want  of 
ordinary  care  did  lose  the  same  ; 

That  by  reason  of  the  premises,  the  libellants  have  wholly 
lost  and  been  unlawfully  deprived  of  the  said  package  and 
the  contents  thereof,  and  of  all  benefit  and  advantage  there- 
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fiom,  and  hare  suffered  damage  to  the  extent  of  $  1600,  for 
which  the  respondents  are  liable,  and  ought  justly  to  pay  to 
the  libellants. 

The  libel  concludes  with  a  prayer  for  the  allowance  of  the 
said  damages  and  for  general  relief. 

The  Answer  denies  any  knowledge  on  tlie  part  of  the  res* 
pondents,  that  the  libellants  were  the  owners  of  the  package, 
as  alibied,  and  of  the  contents  of  the  package,  or  that  the 
said  padtage  was  deUvered  to  Lot  Phinney,  in  the  manner 
and  for  the  purpose  alleged,  or  that  the  package,  if  so  delivered 
to  him,  was  not  by  him  safely  carried  and  deUvered,  as  is 
alleged,  or  that  the  libellants  have  suffered  any  loss,  or  the 
respondents  incurred  any  liability  as  alleged. 

The  answer  goes  on  to  allege  that  the  libellants,  and  other 
corporations  and  persons  in  Nantucket  and  New  Bedford, 
have  frequently,  as  these  respondents  have  been  informed  and 
believe,  delivered  sums  of  money  or  packages  of  bank  bills 
to  the  said  Phinney,  to  be  by  him  carried,  as  their  agent  and 
for  their  accommodation,  to  and  from  the  said  places,  for  the 
pmpose  of  making  payments  and  deposits,  and  of  other  mer- 
cantile transactions,  but  that  the  said  packages  were  not  so 
delivered  to  or  received  by  the  said  Phinney,  in  bis  capacity 
of  master  of  the  said  boat,  nor  as  within  the  scope  or  course 
of  any  business,  which  he  was  authorized  to  transact,  as  such 
master,  and  were  not  delivered  to  him,  and  received  by  him, 
to  be  carried  for  any  stipulated  or  implied  hire  or  reward,  to 
be  paid  to  him  or  to  the  owners  of  the  said  boat,  but  were  so 
leceived  and  delivered  for  the  accommodation  of  the  said 
corporation  and  persons ;  that  if  any  compensation  was  made 
to  the  said  Phinney,  it  was  made  as  a  gratuity  or  voluntary 
donation  for  his  private  and  f^rsonal  benefit,  and  not  as  stipu- 
lated or  agreed  reward  or  hire ;  that  these  respondents  have 
never  authorized  directly  or  indirectly  the  said  Phinney  to 
cany  on  such  transactions  on  their  account  and  risk,  and  in 
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their  behalf,  and  have  never  received  any  pajrment,  hire  or 
reward  for  such  services,  as  will  appear  by  thehr  book  of  ac- 
counts, which  is  submitted  for  examination ;  and  that  such 
services  were  in  behalf  of  the  persons  sending  such  packages, 
and  of  the  libellants  in  the  case  aUeged,  as  their  agent  and 
servant,  and  not  as  the  agent  and  servant  of  the  respondents; 
that  the  said  Phinney  had  no  authority  to  enter  into  any 
such  contract  to  carry  and  deliver  such  packages  as  is  set 
forth  in  the  libel,  in  behalf  of  these  respondents,  and  that 
they  have  never  received  any  reward  therefor,  nor  has  any 
been  tendered  to  them  or  to  any  one  as  their  agent;  but 
that  the  same,  if  received  and  carried  by  the  said  Phinney, 
was  received  by  him  to  be  carried  on  his  own  individual  risk 
and  responsibility,  and  not  on  the  risk  and  responsibility  of 
these  respondents ; 

That  from  the  insulated  position  of  the  community,  it  has 
been  necessary  to  send  at  all  times  money  by  water-convey- 
ance a  portion  of  the  distance  to  the  various  places  with 
which  they  have  bunness  connexions,  and  that  packages  of 
money  have  been,  for  a  long  period  of  time,  conveyed  by 
packet  masters,  without  receiving  compensation. 

The  cause  came  on  to  a  hearing  in  the  District  Court  upon 
the  libel  and  other  pleadings,  and  evidence  in  the  case ;  and 
the  late  district  judge,  (Judge  Davis),  upon  the  hearing  in 
January,  1840,  dismissed  the  libel  with  costs.  From  the 
decree  of  dismissal  an  appeal  was  taken  by  the  libellants  to 
the  Circuit  Court. 

The  cause  was  now  elaborately  argued  by  C.  P.  Curtis 
for  the  libellants  and  by  Francis  C.  Loring  for  the  defendants. 

C.  P.  Curtis  for  the  libeUants.  — The  respondents  are  com- 
mon carriers.  The  charter  incorporating  this  Steamboat  Co. 
(Stat.  1833,  ch.  11),  grants  to  sundry  persons  the  authority  to 
run  a  steamboat  and  two  other  vessels,  for  the  convenience 
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of  the  public  travel  and  the  transportation  of  merchandise, 
between  Nantacket  and  New  Bedford. 

The  respcHideDts  do  not  aver,  that  the  Company  have  not 
the  right  to  carry  bank  biUs  or  specie  as  freight,  but  only,  that 
the  libeUants  and  others  have  sent  packages  of  bills  by  Phin- 
oey  as  their  agent,  and  not  as  master  of  the  vessel,  and  that 
the  reqMMidents  have  never  authorized  Phinney  to  carry  mon- 
ey in  their  behalf,  nor  have  received  any  compensation  for  so 
doing. 

The  respondents  cannot  argue,,  (as  they  have  not  so  averred), 
that  the  pn^rty  sent  by  the  libellants  was  not  such  property 
as  they  might  legally  carry ;  and  if  they  could,  such  would  not 
be  a  true  construction  of  the  charter. 

Specie  and  bank  notes  come  within  the  definition  of  mer- 
chandise, **  any  thing  to  be  bought  or  sold."  By  the  Revised 
StatoteSy  ch.  97,  p.  21,  bank  notes  may  be  taken  in  execution 
and  sold  like  other  chattels.  So  in  New  York,  Handy  v. 
DofjJm  (12  Johns.  220),  a  policy  of  insurance  on  '<  property  '* 
coven  bank  bills.  WhUon  v.  Old  Colony  Insurance  Co.  (2 
Melcalf  1,  ch.  7).  Shaw  C.  J.  says  in  20  Pick.  R.  9, 13,  ''  the 
word  merchandise  is  broad  enough  to  cover  stocks  or  shares 
in  incorporated  companies ;"  and  the  same  Court  decided  in 
another  case,  that  the  sale  of  such  shares  was  within  the  stat- 
ute of  frauds.  TUdale  v.  Harris  (20  Pick).  Bona  et  caiaUa 
include  chosts  in  actum.  Calye^s  Case  (8  Co.  63).  In  AUen 
V.  Sewatt  (2  Wend.  327),  it  was  decided  by  the  Supreme 
Court,  and  afterwards  by  Chancellor  Walworth,  that  bank 
notes  came  within  the  words  '^  goods,  wares,  and  merchan- 
dise," and  judgment  vms  given  against  the  defendants.  The 
Court  of  Errors,  however,  (6  Wend.  335,)  overruled  the  deci- 
mn,  it  appearing,  that  the  master  had  been  forbidden  by  his 
empkyers  to  carry  bank  bUk. 

There  may  be  common  carriers  of  bank  bills,  as  well  as  of 
any  other  species  of  property.  Kemp  v.  Coughtry  (11  Johns. 
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109)  ;  Dwight  v.  Brewster  (1  Pick.  50).  And  there  is  noth- 
ing in  the  present  charter  to  prohibit  the  respondents  from 
carrying  bank  bills,  either  gratuitously  or  for  compensation. 
It  is  not  necessary,  in  order  to  charge  a  person  as  a  com- 
mon carrier,  to  prove  that  a  specific  sum  was  agreed  on  for 
the  hire ;  for  if  none  is  agreed  on,  he  is  entitled  to  a  reasona- 
ble compensation.  Story  on  Bail.  505 ;  6  Wend.  350.  And 
common  carriers  are  liable  for  property  lost  or  destroyed  by 
gross  negligence,  even  where  they  carry  it  without  hire.  Fos- 
ter T.  Essex  Bank  (17  Mass»  R.  498). 

Common  carriers  are  responsible  for  the  acts  of  their  ser- 
vants and  agents,  and  any  arrangements  with  them,  whereby 
they  may  receive  exclusively  the  compensation  for  the  car- 
riage of  particular  packages,  will  not  exempt  the  carrier  from 
responsibility  for  loss,  unless  it  be  known  to  the  party,  when 
it  may  be  deemed  that  he  contracts  exclusively  with  the 
servant  or  agent.  Tracy  v.  Wood  (3  Mason,  132)  ;  Story  on 
Bailments,  507. 

Where  the  master  of  a  vessel  is  consignee  of  the  goods  to 
sell  them,  and  it  is  the  course  or  usage  of  trade  for  the  mas- 
ter to  receive,  on  behalf  of  the  owner,  a  compensation,  which 
is  divisible  between  the  owner  and  master,  by  private  agree- 
ment, the  owner  is  responsible.  Story  on  Bailments,  546 ; 
Emery  y,  Hersey  (4  Greenl.  407);  Kemp  v.  Coughtry  (11 
Johns.  107). 

The  freight  of  the  caigo  is  the  compensation  for  the  whole 
duty  performed.  2  Kent,  609,  (3d  ed).  Kemp  v.  Coughtry 
(II  Johns.  10). 

So,  if  the  master  of  a  vessel,  who  is  the  agent  of  the  own- 
ers, receive  the  property  of  another  to  be  carried  in  his  vessel, 
the  owners  are  bound  by  his  contract,  unless  they  can  prove 
that  his  authority  was  limited,  and  that  it  was  known  to  be 
so  to  the  other  party.  Ward  v.  Green  (6  Cowen,  173);  1 
Bell's  Comm.  No.  432  (2)  ;  2  Kent,  609  (3d  ed.)  ;  Story 
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QQ  Agency,  119 ;  The  Rebecca  (Ware,  R.  194)  ;  The  Phmbe 
(Ware,  R.  247,  8). 

It  is  the  duty  of  the  carriers  to  take  the  utmost  care  of  the 
goods ;  to  make  a  right  delivery  of  the  property,  according 
to  the  usage  of  trade,  or  the  course  of  business ;  and  to  expose 
the  property  to  no  unnecessary  hazard.  Story  on  Bailments, 
337,  509,  543.  And  the  onus  probatidi  is  on  the  carrier  to 
exempt  himself  from  liability,  (Story  on  Bailments,  529), 
which  attaches  from  the  time  of  his  acceptance  of  the  goods, 
and  does  not  cease  until  no  duty  remains  to  be  done  by  him. 
Story  on  Bailments,  533,  538. 

Where  there  is  no  fraud  or  intentional  concealment  of  the 
value  of  the  parcel,  the  carrier  is  responsible  for  the  whole 
value,  unless  he  bring  home  to  the  other  party  notice  of  the 
limitation  of  the  carrier's  authority. 

In  the  present  case,  Capt.  Phinney  is  the  master  of  a  steam- 
boat established  expressly  for  a  carrier.  The  cashier  of  a 
bank  delivers  to  him  parcels  to  be  delivered  to  another  cashier. 
He  knows  from  the  course  of  dealing,  and  also  from  his  be- 
ing paid  for  carrying  them,  that  the  parcels  contain  money 
and  valu^Ies.  He  asks  no  questions  as  to  value,  and  pre- 
scribes no  limits  to  his  responsibility ;  and  various  small 
sums  are  paid  to  him,  as  the  cashier  testifies,  by  way  of 
freight. 

No  notice  of  any  private  instructions  of  his  employers  is 
brought  home  to  the  libeUants  or  their  cashier ;  nor  does  it 
appear  there  were  any  such,  forbidding  him  to  take  money,  al- 
though it  is  matter  of  notoriety  that  he  carries  such  packages 
ibr  pecuniary  reward.  A  parcel  is  lost  by  gross  carelessness 
of  the  master ;  for  what  could  be  more  so,  than  for  the  carrier 
or  his  servant  to  hang  his  coat,  containing  a  package  of  bank 
notes,  on  a  chair,  and  to  go  to  bed  and  to  sleep,  in  another 
roooi,  in  a  house  filled  with  people,  some  of  whom  were 
stnngers  ?     Tracy  v.  Wood  (3  Mason  132).    Why  did  he 
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not  carry  it  to  Mr.  Congdon's  house,  if  the  bonk  was  dosed? 
But  Phinney  declared,  that  he  did  not  think  of  the  package 
after  leaving  the  bank  till  the  next  morning. 

What  is  the  ground  of  defence  against  this  claim  ?  1st :  A 
general  denial  of  the  delivery  of  the  parcel  to  Phinney,  of  its 
contents,  and  of  its  loss  by  him,  all  of  which  we  have  proved. 

2d :  That  the  libellants  delivered  their  parcel  (if  at  all)  to 
Phinney,  as  their  agent,  and  not  as  the  servant  or  agent  of 
the  owners  (respondents).     This  we  deny. 

Phinney  was  and  had  been  for  a  considerable  time  in  the 
open  and  notorious  command  of  the  boat,  with  all  the  usual 
powers  of  master.  No  limitation  or  restriction  of  the  com- 
mon authority  of  the  master  of  a  carrying  vessel  was  pre- 
scribed by  his  owners,  and  his  Contracts  have  the  same  effect 
in  law  as  if  they  were  the  personal  acts  of  the  owners. 
Phaibt  (Ware,  R.  268).  The  property  was  delivered  on 
board  the  respondent's  vessel,  to  the  respondent's  servant, 
who  was  the  master  of  said  vessel.  It  was  carried  in  tk^ 
vessel.  Whatever  time  was  occupied  by  Phinney  in  trans- 
acting the  business  was  their  time,  for  the  whole  time  of  the 
master  is  due  to  the  owners.     Abbott  on  Shipping,  p.  132. 

It  was  delivered  under  a  contract  to  pay  for  the  transporta- 
tion. Mr.  Starbuck  swears  to  this  positively,  and  that  when 
he  first  sent  packages  of  money  he  did  not  know  Phinney 
by  sight ;  he  was  a  stranger  to  him. 

But  if  no  specific  compensation  had  been  expected,  to 
obtain  the  freight  of  other  merchandise  was  the  object  in 
view,  and  this  was  the  motive  of  the  directors  in  permitting 
their  master  to  carry  small  packages  without  particular  charge 
of  freight;  and  this  was  a  sufiicient  consideration  on  their 
part  This  case  closely  resembles  that  of  Foster  v.  The 
Essex  Bank  (17  Mass.  R.  498),  which  was  to  recover  the 
value  of  a  special  deposit  of  specie,  taken  without  reward. 
The  Court  say,  ^<  As  the  building  and  vaults  of  the  com* 
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peoj  were  allowed  to  be  used  for  this  purpose,  and  their 
officers  employed  in  receiving  into  custody  the  things  de- 
posited, the  corporation  must  be  considered  as  the  deposi- 
tary, and  not  the  cashier  or  other  officer,  through  whose 
peculiar  agency  commodities  may  have  been  received  into 
the  bank." 

There,  the  bank  derived  no  benefit  whatever  from  the  de- 
posit, yet  were  holden  to  be  liable  for  any  loss  arising  from 
gross  negligence.  Here  the  Steamboat  Company  obtained 
the  benefit  derived  from  the  freight  of  the  merchandise  of  the 
directors  and  principal  owners  of  the  bank ;  for  if  the  res- 
pondents had  refused  to  carry  bank  bills,  &c.  for  the  bank, 
they  would  have  lost  the  carriage  of  their  merchandise.  The 
capacity  in  which  Phinney  "received  the  package  was  as 
master  of  the  boat,  and  therefore  as  agent  of  the  owners, 
and  they  were  bound  to  give  notice  if  they  meant  to  limit  his 
authority.  There  was  not  a  syllable  of  his  receiving  it  in 
any  other  capacity. 

If  Starbuck,  when  he  first  sent  money  by  him,  did  not  even 
know  him  by  sight,  why  should  he  trust  him  personally? 
It  is  incredible,  that  the  cashier  should  confide  a  large  sum  of 
money  to  a  stranger,  unless  he  relied  on  his  official  character 
as  agent  and  servant  of  the  respondents. 

The  contract  of  the  respondents  was  that  of  common  car- 
riers, and  carriers  are  liable  for  every  species  of  loss,  except 
such  as  are  caused  by  inevitable  accidents  or  by  the  public 
enemies. 

This  rule  is  enforced  in  the  case  of  a  steamboat,  ground- 
ing by  mistaking  a  light  in  another  vessel  for  a  light-house. 

Me  Arthur  v.  Sears  (21  Wend.  190). 
The  case  at  bar  is  almost  exactly  like  the  case  of  Allen  v. 

Sticdl  (2  Wend.  327). 
But  the  respondents  attempt  to  set  up  a  usage,  by  which 

the  master  of  their  boat  is  to  be  deemed  the  agent  of  the 
VOL.  n.  4 
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bailors,  and  not  of  the  Steamboat  Company.  There  is  no 
evidence  in  this  case  sufficient  to  establish  a  certain  and  uni- 
form usage  by  the  respondents  to  carry  packages  witbout 
making  themselves  responsible  for  th^n,  in  case  of  loss. 
Such  a  usage  cannot  be  determined  by  the  opinion  of  wit- 
nesses, but  must  be  established  by  instances.  Winthrap  v. 
Union  Insurance  Co,  (2  Wash.  C.  C.  R.  7)  ;  Cunningham  v. 
Fonblanque  (6  Car.  &  P.  44 ;  2  Burr,  1228)  ;  SaM  v.  JBfaii- 
ckard  (4  Esp.  N.  P.  6,  53).  And  such  a  usage  cannot  be 
sustained  in  opposition  to  established  principles  of  law,  Ho' 
mer  v.  Dorr  (10  Mass.  26) ;  The  Reeside  (2  Sumner,  567). 

There  is  no  evidence  here  to  establish  any  certain  and  uni- 
form usage  to  carry  money  without  compensation  and  without 
the  carriers  making  themselves  accountable  for  it :  Wood  v. 
Wood  (1  Car.  &  P.  59 ;  7  C.  &  P.  711)  ;  Bkadeny.  Haneode 
(4  Car.  &  P.  152).  To  exempt  themselves,  they  must  also 
prove  a  usage  not  to  pay  for  iuch  property ^  if  lost.  22  Pick. 
R.  108.  The  burthen  of  proof  is  on  the  respondents  to  estaiv 
lish  the  entire  usage.  Not  a  single  instance  of  loss  by  the 
respondents  is  shown ;  if  the  previous  practice  of  the  packet 
masters  is  admitted,  only  two  instances  are  shown,  in  all  time ; 
one  v^as  by  shipwreck,  the  other  by  theft ;  and  this  last  was  of 
a  sum  of  money  received  by  the  master  for  goods  sold  by 
him  as  agent  of  the  shipper. 

JP.  C.  Loringy  for  the  respondents. — On  the  evidence,  the 
matters  in  dispute  are  the  nature  of  the  contract,  and  the  par- 
ties to  it,  and  the  question  of  negligence.  To  make  the  res- 
pondents liable  as  carriers,  the  libellants  must  prove  a  delivery 
of  the  package  to  the  master  of  the  boat,  as  the  agent  of  the 
respondents,  and  that  it  was  to  be  carried  for  hire. 

The  proof  of  a  special  contract  is  not  made  out,  and  is  con- 
tradicted by  the  evidence  in  the  case. 

The  libellants  then  resort  to  the  presumptions  arising  from 

the  facts,  that  the  respondents  were  owners  of  the  boat,  — 

fhe  master  their  servant :  viz.  that  the  package  was  reoeived 
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bj  liiiii  to  be  carried  as  tbeir  agent,  and  for  a  reasonable  com- 
pensation. 

Their  own  evidence  does  not  make  out  such  a  case.  For 
it  appears,  that  it  was  not  the  usual  business  of  the  boat  to 
cany  packages  of  money  for  hire,  and  there  is  no  proof  of 
any  authority  in  the  master  so  to  do.  It  also  appears,  that, 
for  many  years,  the  libellants  have  been  in  the  habit  of  send- 
ing  packages  of  this  kind  by  the  boat,  and  that  the  whole 
amount  pud  by  them  as  a  compensation  or  gratuity  to  the 
master  is  $13.  The  entire  inadequacy  of  this  sum,  con- 
sidered as  a  compensation  for  the  trouble  of  carrying  these 
packages,  and  the  assumption  of  the  risks  of  common  carriers, 
shows,  that  neither  party  could  have  considered  the  contract 
as  of  that  nature. 

If  this  ground  fails,  the  libellants  must  resort  to  the  con- 
tract of  mandate,  and  show,  that  the  respondents  were  the 
mandatories,  and  that  there  was  gross  negligence.  The  res- 
pondents admit,  that  the  contract  was  a  mandate,  but  deny, 
that  they  were  parties  to  it,  and  that  there  was  such  negli- 
gence. 

All  the  elements  of  a  maiidate  are  here  to  be  found.  1st. 
The  thing  to  be  done,  to  wit,  the  carriage,  and  delivery  of 
tbe  package:  2d,  that  the  contract  was  gratuitous:  3d, 
that  the  parties  to  it,  to  wit,  the  libellants  and  the  master  of 
the  boat,  voluntarily  entered  into  it.  "^o  prove  these  posi- 
tions, and  that  the  master  was  the  mandatary,  and  the  respon- 
dents were  not  parties  to  the  contract,  they  offer  proof  of  for- 
mer transactions  between  the  libellants  and  the  present  and 
former  master  of  the  bo6t,  and  of  the  constant  practice  and 
usage  at  Nantucket,  existing  ever  since  its  settlement,  in  re- 
ktioQ  to  the  carriage  of  similar  packages. 

It  is  not  attempted  to  show  that  the  law  or  liability  of  car- 
lim,  or  mandataries,  is  diflferent  at  Nantucket  from  what  it  is 
dsewbere,  but  only  to  ascertain  what  was  the  nature  and  ex- 
tent of  the  contract,  and  the  meaning  of  the  parties,  from  the 
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prevailing  usage,  and  their  former  dealings  in  the  absence  of 
an  express  contract ;  and  for  that  purpose,  evidence  of  usage 
is  always  admissible.  The  Paragon  (Ware,  Rep.  328). 
The  Reeside  (2  Sumner,  569). 

If  it  can  be  shown,  that  the  masters  of  this  boat,  and  of  ves- 
sels belonging  to  Nantucket,  have  been  for  many  years  in  the 
constant  practice  of  rendering  such  services  gratuitously,  and 
that  this  service  was  rendered  in  the  usual  manner,  the  pre- 
sumption then  arises,  that  this  service  was  performed  gratui- 
tously, and  not  for  hire. 

There  can  be  no  qtumtunt  meruit  in  such  a  case ;  for  that 
arises  by  implication  of  law,  where  there  is  no  contract; 
such  a  custom  would  make  a  contract.  If  the  master  bad 
been  in  the  habit  of  carrying  such  packages  for  hire,  he  might 
recover  in  a  quantum  meruit ;  but  not  if  his  practice  were 
otherwise,  and  he  had  made  no  special  contract  for  hire* 

The  evidence  shows,  that  it  has  been  the  daily  practice  of 
merchants,  banks,  and  persons  generally,  at  Nantucket,  to 
send  packages  of  bills  to  the  main  land  by  the  masters  of 
boats  and  vessels  for  many  years ;  that  no  compensation  is 
ever  demanded  for  this  service  ;  that  frequently  other  ser- 
vices, such  as  the  payment  of  notes  or  bills,  the  settlement  of 
accounts,  (certainly  no  part  of  the  duties  of  common  carriers), 
are  required ;  that  no  compensation  is  usually  given ;  and 
when  made,  is  given  to  the  master,  and  intended,  either  to 
cover  expenses  incurred  or  as  an  acknowledgment  to  him 
personally  for  a  favor  rendered ;  that  the  owners  of  the  vessel 
never  received  any  compensation  :  and  that  this  practice  is 
universally  known  and  understood  at  Nantucket :  but  that 
whenever  a  receipt  was  required,  which  was  very  unusual, 
and  was  imagined  to  impose  an  additional  degree  of  responsi- 
bility, a  commission  was  charged. 

If  this  evidence  shows  the  contract  to  have  been  a  mandate, 
the  next  inquiry  is,  who  was  the  mandatary  ?  If  the  respond- 
ents, it  is  only  because  the  master  was  for  certain  purposes 
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ib&r  agent.  The  presumption  arising  from  this  fact  may  be 
rebatted  by  proof,  that  the  agent,  in  making  this  contract,  was 
not  acting  in  the  scope  of  his  authority,  or  that  the  bailor  con- 
tracted with  him  personally. 

This  inquiry,  as  to  the  bailor,  is  equally  material,  whether 
the  contract  is  to  be  considered  as  a  bailment  for  hire,  or  as  a 
mandate.  If  it  was  a  mandate,  it  would  seem  to  be  a  neces* 
sary  conclusion,  that  the  master  was  the  bailee,  and  not  the 
owners.  For  it  would  be  unreasonable  to  suppose,  that  they 
employed  and  paid  him  to  do  friendly  acts  for  his  neighbors. 
The  presumption,  that  he  was  acting  in  the  scope  of  his  busi- 
ness, which  was  to  carry  freight  and  passengers  for  hire,  could 
not  arise  in  relation  to  acts  from  which  the  owners  derived  no 
advantage. 

If  it  was  a  bailment  for  hire,  the  owners  would  not  be  res- 
ponsible, if  it  appears,  that  they  never  authorized  the  master 
to  carry  packages  of  money  for  hire,  and  that  the  libellants 
knew  so ;  or  that  they  allowed  him  to  retain  whatever  com- 
pensation was  given  to  his  own  use,  and  that  the  libellants 
knew  so ;  for  then  the  contract  was  made  with  him  and  not 
with  them. 

1st  The  charter  of  the  respondents  (Stat.  26  Jan.  1833, 
chap.  11),  gives  them  no  authority  to  engage  in  the  carriage  of 
such  packages  either  gratuitously  or  for  hire. 

The  charter  is  granted  ^'for  the  convenience  of  public 
travel,  and  transportation  of  merchandise.^' 

Bank  bills  are  in  no  sense  merchandise.  The  custom  of 
carrying  bills  gratuitously  existed  long  before  the  charter  was 
granted,  was  known  to  the  corporators,  and  probably  con- 
sidefed  in  framing  the  charter.  It  was  known,  that  this  cus- 
tom was  of  great  importance  to  the  islanders ;  that  such  pack- 
ages could  not  be  carried  as  freight,  except  at  rates,  which 
would  cover  the  the  risks  of  guaranty  and  insurance ;  and  that 
the  tnnsportation  of  them  on  such  terms  would  be  of  no  pub- 
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lie  advantage.  They,  therefore,  never  intended  to  be  canien 
of  bank  bills,  and  confined  their  powers  to  the  carriage  of 
merchandise. 

There  is  no  proof  of  any  authority  to  Uie  master  to  carry 
such  packages  for  the  owners ;  and  no  presumption  can  arise 
of  any,  when  their  business  is  limited  by  law  in  such  manner 
as  not  to  permit  of  it.  The  presumption  is,  that  they  con- 
formed to  the  law,  and  the  charter  is  constructive  notice  to 
the  public  of  the  limitation  of  the  powers  and  business  of  the 
corporation. 

2d.  If  the  proof  be,  that  whatever  compensation  viras  given, 
was  intended  for  and  received  by  the  master  to  his  own  use, 
it  follows,  that  he  was  the  bailee.  If  the  contract  were  a 
bailment  for  hire,  this  conclusion  is  necessary,  because  the 
carrier  is  liable  only  in  consequence  of  his  reward :  if  a  man- 
date, then  the  person  to  whom  the  gratification  was  made 
was  the  mandatary,  conferring  the  obligation  of  which  the 
gratification  was  the  acknowledgment. 

That  the  obtaining  of  freight  was  not  an  inducement  to  carry 
these  packages  gratuitously,  appears  from  the  evidence,  that 
they  were  carried  indiscriminately  for  every  one,  whether 
likely  to  furnish  freight,  or  not ;  that  the  freighting  business 
is  almost  exclusively  in  the  hands  of  the  respondents,  so  that 
they  are  not  in  danger  from  competition ;  and  that  the  with** 
drawal  of  their  supposed  liability  as  carriers,  or  as  mandatories 
of  these  packages,  could  not  affect  their  other  business,  is  ob- 
vious, because  all  the  witnesses,  except  Starbuck,  say,  that  it 
never  was  imagined,  that  the  respondents  incurred  any  res- 
ponsibility for  them. 

The  proof  is  conclusive,  that  the  respondents  never  receiv- 
ed any  advantage  or  pay,  for  the  carriage  of  such  packages  ; 
that  the  compensation  sometimes  made  to  the  master  was  so 
trifling,  and  so  seldom  given,  that  it  could  not  affect  the  rates 
of  wages  required  by  him  ;  and  that  it  was  always  intended 
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tor  him :  and  not  one  witness  can  be  found  to  testify  other- 


It  is  not  pretended,  that  the  respondents  were  direct  par- 
ties to  this  contract,  and  it  is  proved,  that  it  was  not  in  the 
scope  of  their  business,  and  that  they  derived  no  benefit  from 
it ;  therefore,  they  are  not  the  bailees.  It  is  proved,  that 
compensation  was  made  very  infrequently,  and  for  other  ser^ 
vices,  as  well  as  the  carriage  and  delivery  of  the  packages,  and 
that  when  made  it  bore  no  proportion  to  the  risks  assumed  by 
common  carriers,  and  was  intended  as  a  gratuity  to  the  mas- 
ter ;  and  that  when  any  additional  liability  was  supposed  to  be 
assumed,  as  by  giving  a  receipt,  a  commission  was  charged, 
which  was  never  done  otherwise ;  and  that  the  caniage  of 
these  packages,  in  this  way,  was  a  matter  of  most  frequent 
occurrence,  and  no  instance  is  known  in  which  a  master  had 
refined  to  carry  one  gratuitously. 

The  contract  was,  therefore,  not  a  bailment  for  hire,  but  a 
mandate,  and  the  master  the  mandatary. 

The  tBudy  that  compensation  was  occasionally  given  does 
not  affect  the  nature  of  the  contract,  if  not  given  or  claimed 
as  a  debt ;  nor  would  it  be,  if  expected  as  a  matter  of  course, 
if  it  could  not  be  recovered  at  law. 

The  evidence  as  to  the  loss  does  not  show  such  a  case  of 
gross  negligence  as  to  make  a  mandatary  liable.  Story  on 
Baihnents,  passim.  United  States  v.  Duval,  (Gilpin's  Rep. 
372) ;  Davis  v.  A.  Newling,  (Gilpin's  Rep.  486 ;)  The  Re- 
ieoa,  (Ware's  Rep.  188 ;)  Halsey  v.  Broumy  (3  Day,  346 ;) 
Story's  Conflict  of  Laws,  226  ;  Trott  v.  Wood,  (1  Gallison,  R. 
443 ;)  Renner  v.  Bank  of  Columbia^  (9  Wheaton  ;)  AUen  v. 
Sewatt,  (2  Wendell,  341 ;)  S.  C.  (6  Wendell,  350  ;)  ISng  v. 
Lenox,  (19  Johnson,  235;)  Walter  v.  Brewery  (11  Mass. 
»;)  Reynolds  v.  Tappan,  (15  Mass.  370 ;)  Butler  v.  Bas- 
ingy  (3  Car.  and  P.  613  ;)  Tracy  v.  Woody  (3  Mason ;)  Hie 
Rendsbergy  (6  Rob.  142 ;)  Foster  v.  Essex  BanJCy  (17  Mass.) 
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Story  J.  This  cause  has  come  before  the  Court  under 
circumstances,  involving  some  points  of  the  first  impression 
here,  if  not  of  entire  novelty ;  and  it  has  been  elaborately 
argued  by  the  counsel  on  each  side  on  all  the  matters  of  law, 
as  well  as  of  fact,  involved  in  the  controversy.  I  have  given 
them  all  the  attention,  both  at  the  argument  and  since,  which 
their  importance  has  demanded,  and  shall  now  proceed  to 
deliver  my  own  judgment. 

The  suit  is  in  substance  brought  to  recover  from  the  Steam- 
boat Company  a  sum  of  money,  in  bank  bills  and  accounts, 
belonging  to  the  Citizens'  Bank,  which  was  intrusted  by  the 
cashier  of  the  bank  to  the  master  of  the  steamboat,  to  be 
carried  in  the  steamboat  from  the  Island  of  Nantucket  to  the 
port  of  New  Bedford,  across  the  intermediate  sea,  which 
money  has  been  lost,  and  never  duly  delivered  by  the  master. 
The  place  where,  and  the  circumstances  under  which  it  wae 
lost,  do  not  appear  distinctly  in  the  evidence ;  and  are  no 
otherwise  ascertained,  than  by  the  statement  of  the  master, 
who  has  alleged  that  the  money  was  lost  by  him  after  his  ar- 
rival at  New  Bedford,  or  was  stolen  from  him ;  but  exactly 
how  and  at  what  time  he  does  not  know.  The  libel  is  not  in 
rem,  but  in  personam,  against  the  Steam  Boat  Company 
alone ;  and  no  question  is  made,  (and  in  my  judgment  there 
is  no  just  ground  for  any  such  question),  that  the  cause  is  a 
case  of  admiralty  and  maritime  jurisdiction  in  the  sense  of  the 
Constitution  of  the  United  States,  of  which  the  District  Court 
had  full  jurisdiction  ;  and,  therefore,  it  is  properly  to  be  enter- 
tained by  this  Court  upon  the  appeal. 

There  are  some  preliminary  considerations  suggested  at  the 
argument,  which  it  may  be  well  to  dispose  of,  before  we  con- 
sider those,  which  constitute  the  main  points  of  the  contro- 
versy. In  the  first  place,  there  is  no  manner  of  doubt,  that 
steamboats,  like  other  vessels,  may  be  employed  as  common 
carriers,  and  when  so  employed  their  owners  are  liable  for  all 
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losses  and  damages  to  goods  and  other  property  intrusted  to 
tbem  as  common  carriers  to  the  same  extent  and  in  the  same 
manner,  as  any  other  common  carriers  by  sea.  But  whether 
they  are  so,  depends  entirely  upon  the  nature  and  extent  of 
the  employment  of  the  steamboat,  either  express  or  implied, 
which  is  authorized  by  the  owners.  A  steamboat  may  be 
employed,  although  I  presume  it  is  rarely  the  case,  solely  in 
the  transportation  of  passengers;  and  then  the  liability  is 
incurred  only  to  the  extent  of  the  common  rights,  duties  and 
obligations  of  carrier  vessels  of  passengers  by  sea,  and  carrier 
vehicles  of  passengers  on  land  ;  or  they  may  be  employed  solely 
in  the  transportation  of  goods  and  merchandise,  and  then, 
Kke  other  carriers  of  the  like  character  at  sea  and  on  land, 
they  are  bound  to  the  common  duties,  obligations  and  liabili- 
ties of  common  carriers.  Or  the  employment  may  be  limited 
to  the  mere  carriage  of  particular  kinds  of  property  and  goods ; 
and  when  this  is  so,  and  the  fact  is  known  and  avowed,  the 
owners  will  not  be  liable  as  common  carriers  for  any  other 
goods  or  property  intrusted  to  their  agents  without  their  con- 
sent The  transportation  of  passengers  or  of  merchandise,  or 
of  both,  does  not  necessarily  imply,  that  the  owners  hold  them- 
selves  out  as  common  carriers  of  money  or  bank  bills.  It  has 
Dever  been  imagined,  I  presume,  that  the  owners  of  a  ferry 
boat,  whose  ordinary  employment  is  merely  to  carry  passen- 
gers and  their  lug^ge,  would  be  liable  for  the  loss  of  money 
intrusted  for  carriage  to  the  boatmen  or  other  servants  of  the 
owners,  where  the  latter  had  no  knowledge  thereof,  and  re- 
ceived no  compensation  therefor.  In  like  manner  the  owners 
of  stage-coaches,  whose  ordinary  employment  is  limited  to  the 
transportation  of  passengers  and  their  luggage,  would  not  be 
liable  for  parcels  of  goods  or  merchandise  intrusted  to  the  boat- 
man employed  by  them  to  be  carried  from  one  place  to  another 
on  their  route,  where  the  owners  receive  no  compensation  there- 
for, and  did  not  hold  themselves  out  as  common  carriers  of  such 
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parcels.  A  fortiori,  they  would  not  be  liable  for  the  carriage 
of  parcels  of  money^  or  bank  bills,  under  the  like  circumstances. 
So,  if  money  should  be  intrusted  to  a  common  wagoner  not 
authorized  to  receive  it  by  the  ordinary  business  of  his  employ- 
ers and  owners,  at  their  risk,  I  apprehend,  that  they  would  not 
be  liable  for  the  loss  thereof  as  common  carriers,  any  more 
than  they  would  be  for  an  injury  done  by  his  negligence,  to  a 
passenger,  whom  he  had  casually  taken  up  on  the  road.  In 
all  these  cases,  the  nature  and  extent  of  the  employment  or 
business,  which  is  authorized  by  the  owners  on  tlieir  own 
account  and  at  their  own  risk,  and  which  either  expressly  or 
impliedly  they  hold  themselves  out  as  undertaking,  furnishes 
the  true  limits  of  their  rights,  obligations,  duties  and  liabilities. 
The  question,  therefore,  in  all  cases  of  this  sort  is,  what 
are  the  true  nature  and  extent  of  the  employment  and  busi- 
ness, in  which  the  owners  hold  themselves  out  to  the  public 
as  engaged.  They  may  undertake  to  be  common  carriers 
of  passengers,  and  of  goods  and  merchandise,  and  of  money; 
or,  they  may  limit  their  employment  and  business  to  the  car- 
riage of  any  one  or  more  of  these  particular  matters.  Our 
steamboats  are  ordinarily  employed,  I  believe,  in  the  carriage, 
not  merely  of  passengers,  but  of  goods  and  merchandise,  in- 
cluding specie,  on  freight ;  and  in  such  cases  the  owners  will 
incur  the  liabilities  of  common  carriers  as  to  all  such  matters 
within  the  scope  of  their  employment  and  business.  But  in 
respect  to  the  carriage  of  bank  bills,  perhaps  very  different 
usages  do,  or  at  least  may,  prevail  in  different  routes,  and 
different  ports.  But,  at  all  events,  I  do  not  see,  how  the  Court 
can  judicially  say,  that  steamboat  owners  are  either  neces- 
sarily or  ordinarily  to  be  deemed,  in  all  cases,  common  carriers, 
not  only  of  passengers,  but  of  goods  and  merchandise  and 
money  on  the  usual  voyages  and  routes  of  their  steamboats ; 
but  the  nature  and  extent  of  the  employment  and  business 
thereof  must  be  established  as  a  matter  of  fact  by  suitable 
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proofs  in  each  particular  case.  Such  proofs  have,  therefore, 
been  very  properly  resorted  to  upon  the  present  occasion. 

In  the  next  place,  I  take  it  to  be  exceedingly  clear,  that  no 
person  is  a  common  carrier  in  the  sense  of  the  law,  who  is  not 
a  carrier  for  hire ;  that  is,  who  dbes  not  receive,  or  is  not 
entitled  to  receive,  any  recompense  for  his  services.  The 
known  definition  of  a  common  carrier,  in  all  our  books,  fuUy 
establishes  this  result.  If  no  hire  or  recompense  is  payable 
ex  iebito  justitia^  but  something  is  bestowed  as  a  mere  gra- 
tuity or  voluntary  gift,  then,  although  the  party  may  transport 
either  persons  or  property,  he  is  not  in  the  sense  of  the  law  a 
common  carrier ;  but  he  is  a  mere  mandatary,  or  gratuitous 
bailee ;  and  of  course  his  rights,  duties  and  liabilities  are  of  a 
very  different  nature  and  character  from  those  of  a  common 
carrier.  In  the  present  case,  therefore,  it  is  a  very  important 
inqairy,  whether  in  point  of  fact  the  respondents  were  carriers 
of  money  and  bank  notes  and  checks  for  hire  or  recompense, 
or  not  I  agree,  that  it  is  not  necessary,  that  the  compensation 
should  be  a  fixed  sum,  or  known  as  freight ;  for  it  will  be  suf- 
ficient if  a  hire  or  recompense  is  to  be  paid  for  the  service,  in 
the  nature  of  a  quantum  meruity  to  or  for  the  benefit  of  the 
Company.  And  I  farther  agree,  that  it  is  by  no  means  neces- 
sary, that  if  a  hire  or  freight  is  to  be  paid,  the  goods  or  mer- 
chandise or  money  or  other  property  should  be  entered  upon 
any  freight  list,  or  the  contract  be  verified  by  any  written 
memorandum.  But  the  existence  or  non-existence  of  such 
circumstances  may  nevertheless  be  very  important  ingredients 
in  ascertaining,  what  the  true  understanding  of  the  parties  is, 
as  to  the  character  of  the  bailment. 

In  the  next  place,  if  it  should  turn  out,  that  the  Steamboat 
Company  are  not  to  be  deemed  common  carriers  of  money 
tmd  bank  bills ;  still,  if  the  master  was  authorized  to  receive 
money  and  bank  bills  as  their  agent,  to  be  transported  from 
one  port  of  the  route  of  the  steamboat  to  another  at  their  risk, 
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as  gratuitous  bailees,  or  mandataries,  and  he  has  been  guilty 
of  gross  negligence  in  the  performance  of  his  duty,  whereby 
the  money  or  bank  bills  have  been  lost,  the  Company  are 
undoubtedly  liable  therefor,  unless  such  transportation  be 
beyond  the  scope  of  their  charter  ;  upon  the  plain  ground,  that 
they  are  responsible  for  the  gross  negligence  of  their  agents 
within  the  scope  of  their  employment. 

Having  stated  these  preliminary  doctrines,  which  seem 
necessary  to  a  just  understanding  of  the  case,  we  may  now 
proceed  to  a  direct  consideration  of  the  merits  of  the  preseat 
controversy.  And  in  my  judgment,  although  there  are  sev- 
eral principles  of  law  involved  in  it,  yet  it  mainly  turns  upon 
a  matter  of  fact,  namely,  whether  the  Steamboat  Company 
were,  or  held  themselves  out  to  the  public  to  be,  common  car- 
riers of  money  and  bank  bills,  as  well  as  of  passengers  and 
goods  and  merchandises,  in  the  strict  sense  of  the  latter  terms ; 
or  the  employment  of  the  steamboat  was,  so  &r  as  the  Com- 
pany are  concerned,  limited  to  the  mere  transportation  of  pas- 
sengers and  goods  and  merchandises  on  freight  or  for  hire; 
and  money  and  bank  bills,  although  known  to  the  Company  to 
be  carried  by  the  master,  were  treated  by  them,  as  a  mere  per- 
sonal trust  in  the  master  by  the  owners  of  the  money  and 
bank  bills,  as  their  private  agent,  and  for  which  the  Company 
never  held  themselves  out  to  the  public  as  responsible,  or  as 
being  within  the  scope  of  their  employment  and  business  as 
carriers. 

The  question  has  been  made  at  the  bar,  upon  whom  in 
this  case  the  burthen  of  proof  lies  to  establish,  that  the  Com- 
pany were  common  carriers  of  money  or  bank  bills,  or  not 
It  does  not  appear  to  me  to  be  of  any  great  importance  in 
the  actual  posture  of  the  present  case,  how  that  matter  is 
decided.  But  I  have  no  doubt,  that  the  onus  probandi  is 
upon  the  libellants  to  establish  the  affirmative ;  for  until  that 
is  done,  no  liability  can  attach  to  the  respondents ;  and  the 
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fibeHaoU  are  bound  to  establish  a  prima  facie  case ;  and  in- 
deed it  is  scarcely  within  the  rules  of  evidence  to  call  upon 
the  reqx>ndents  to  establish  the  negative.  But  it  seems  to 
me  the  less  necessary  to  sift  this  matter,  since  the  evidence 
on  the  part  of  the  libellants  is  in  my  judgment  sufficient  to 
establish  such  a  prima  facie  case,  at  least  to  the  extent  of  a 
oompUance  with  the  exigency  of  the  rule. 

It  is  abundantly  proved,  that  the  masters  of  the  steamboat 
have  been  constantly  and  habitually  employed  in  the  trans- 
portation of  money  and  bank  bills  for  banks  and  private 
persons  (as  indeed  common  packet  masters  were  likewise  em- 
ployed long  before  steamboats  existed)  upon  this  very  route, 
and  upon  the  common  routes  from  Nantucket  to  other  ports. 
This  usage,  or  practice,  or  employment,  (call  it  which  we  may), 
was  so  notorious,  that  it  must  be  presumed  to  be  known  to 
the  Steamboat  Company ;  and  indeed,  that  fact  is  not  con- 
troverted. Under  such  circumstances  the  natural  inference 
would  be,  that  the  transportation  of  money  and  bank  bills  was 
within  the  scope  of  the  usual  employment  of  the  master  in 
his  official  capacity,  and  on  account  and  at  the  risk  of  the 
owners,  unless  the  inference  were  repelled  by  other  circum- 
stances. The  antu  probandi  then,  of  disproving  this  inference, 
may  be  deemed  to  be  fairly  shifted  upon  the  respondents. 

The  ground  of  the  defence  of  the  Company  is,  that  in 
point  of  fact,  although  the  transportation  of  money  and  bank 
bills  by  the  master  was  well  known  to  them,  yet  it  consti- 
tuted no  part  of  their  own  business  or  employment;  that 
they  never  were  in  fact  common  carriers  of  money  or  bank 
bills;  that  they  never  held  themselves  out  to  the  public  as 
such,  and  never  received  any  compensation  therefor ;  that  the 
muter  in  receiving  and  transporting  money  and  bank  bills 
acted  as  the  mere  private  agent  of  the  particular  parties,  who 
intrusted  the  same  to  him,  and  not  as  the  agent  of  the  Com-> 
paoy  or  by  their  authority ;  that  in  truth  he  acted  as  a  mere 
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gratuitous  bailee  or  mandatary  on  all  such  occasions ;  and 
even  if  he  stipulated  for,  or  received,  any  hire  or  compensa- 
tion for  such  services,  he  did  so,  not  as  the  agent  of  or  on 
account  of  the  Company,  but  on  his  own  private  account,  as 
a  matter  of  agency  for  the  particular  bailors  or  mandators. 
Now,  certainly,  if  these  matters  are  substantially  made  out 
by  the  evidence,  they  constitute  a  complete  defence  against 
the  present  suit. 

There  are  some  facts  in  the  case,  which  are  beyond  the 
reach  of  any  just  controversy.  In  the  first  place,  there  is  no 
pretence  to  say,  that  the  Company  have  ever  received  any 
freight,  hire,  or  compensation,  for  the  carriage  of  money  or 
bank  bills  transported  in  the  steamboat,  either  from  the  roas- 
ter, or  from  the  owners  thereof,  or  have  ever  supposed  them- 
selves entitled  thereto.  No  claim  of  that  sort  has  ever  been 
set  up  by  them  against  the  owners  of  such  bank  bills,  or 
against  the  master,  although  the  carriage  of  packages  of 
money  and  bank  bills  by  him  has  been  constantly  known  and 
understood  by  them ;  nor  has  the  master  ever  credited  them 
with  any  such  hire,  freight  and  compensation,  although  he  has 
constantly  credited  them  with  the  freight  of  goods  and  mer- 
chandise carried  in  the  steamboat,  whenever  he  has  received 
it.  This  is  a  very  significant  circumstance  to  establish  on 
the  part  both  of  the  master  and  the  Company  their  mutual 
understanding  of  such  transactions, — that  they  were  mere 
private  agencies  of  the  master,  and  not  agencies  on  behalf  of 
the  Company,  authorized  by  them,  either  as  common  carriers, 
or  as  mandataries.  There  is  also  a  total  absence  of  all  evi- 
dence to  establish,  that  the  Company  ever  held  themselves 
out  to  the  public  by  advertisement  or  otherwise,  through  their 
directors,  or  the  other  regular  officers  of  the  Corporation,  as 
common  carriers  for  such  purposes ;  or  that  they  ever  entered 
into  any  contracts  of  this  sort,  for  hire  or  compensation,  di* 
rectly  with  any  person  or  persons  for  whose  benefit  the 
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mooej  or  bank  bills  were  transported.     The  most,  that  can 
be  said,  is,  that  the  master  might  well  be  deemed  their  agent 
for  such  purposes.     But  that  must  proceed  upon  the  ground, 
either  that  he  had  full  authority,  or  that  he  was  held  out  to 
the  public  as  having  full  authority,  or  that  his  acts  admit  of 
no  other  reasonable  interpretation.     If  his  acts  may  just  as 
{airly  be  attributed  to  a  private  personal  agency  for  third 
persons,  and,  a  fortiori,  if  taking  all  the  circumstances,  they 
naturally  lead  to  the  latter  conclusion,  then  the  presumption 
of  the  liability  of  the  Company  therefor  is  completely  repelled. 
In  the  next  place,  if  the  testimony  of  the  persons,  who  have 
been  successively  masters  of  the  steamboat  is  admissible, 
and  is  believed,  they  state  facts  and  circumstances,  which  di- 
rectly confirm  the  material  grounds  of  the  defence.     They 
state  in  substance,  that  at  the  successive  periods  of  their  com- 
mand of  the  steamboat,  they  have  been  accustomed  to  carry 
packages  of  bank  bills  for  the  banks  at  Nantucket,  and  for 
various  private  persons,  to  New  Bedford,  for  several  years,  to 
the  amount  of  hundreds  of  thousands  of  dollars ;  that  they 
have  always  deemed  themselves  as  acting  therein  as  the  pri- 
vate agents  of  the  bailors ;  that  they  have  never  received 
any  such  packages  for  the  account  of  the  Company  or  by 
their  authority ;  that  they  have  always  done  this  business  as 
gratuitous  bailees,  never   charging   any  commission  or  re- 
quiring any  compensation  as  a  matter  of  right,  except  when 
requested  to  give  a  special  receipt  therefor,  (which  however 
was  rarely   done),  and   then   they  charged  on   their  own 
account  a  small  commission  ;  that  they  have  occasionally  re- 
ceived from  the  banks,  as  well  as  from  private  persons,  a  small 
compensation  for  these  services,  such  as  they  chose  to  pay, 
as  a  mere  gratuity,  or  voluntary  recompense,  but  without  any 
claim  of  its  being  due  to  them  as  a  matter  of  right  or  duty ; 
that  nich  gratuities  and  recompenses  have  been  rarely  paid 
by  private  persons,  and  not  even  uniformly  paid  by  the  banks, 
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which  were  in  the  constant  habit  of  sending  such  packages ; 
but  it  has  been  sometimes  intermitted  by  them  for  a  consider- 
able length  of  time ;  and  that  such  gratuities  and  recom- 
penses were  never  accounted  for  by  them  to  the  Company ; 
but  were  always  applied  to  their  own  private  use  and  benefit 
Such  is  the  substance  of  the  facts  and  circumstances,  either 
directly  stated  by  the  masters,  or  fairly  deducible  from  their 
testimony.     It  is  in  no  small  degree  corroborated  in  its  gen- 
eral bearing  by  the  testimony  of  common  packet  masters,  who 
have  been  accustomed  to  carry  like  packages  of  bank  bills 
for  the  last  forty  years,  and  who  always  treated  such  bail- 
ments as  gratuitous,  and  as  special  agencies  of  their  own,  and 
never  claimed  any  compensation  therefor,  on  account  of  the 
owners  of  their  vessels.     It  is  also  in  no  small  measure  sus- 
tained by  the  absence  of  any  positive  testimony  on  the  part 
of  the  libellants  of  any  instances  except  those  stated  by  Mr. 
Starbuck,  in  which  a  compensation   has  been  claimed  of 
banks,  or  allowed  by  them,  as  a  matter  of  right  by  the  mas- 
ter, or  of  its  having  been  paid  by  individuals  at  any  time 
otherwise  than  as  a  gratuity  to  the  master,  or  as  a  personal 
compensation  to  him  for  his  services.    There  is  this  additional 
consideration  of  no  small  weight,  that,  if  these  packages  were 
within  the  scope  of  the  business  of  the  Company,  and  were 
carried  at  their  risk,  and  for  compensation  and  hire,  it  is  sur- 
prising, that  there  should  not  have  been  a  uniform  course  of 
dealing  with  all  persons  sending  the  packages,  and  a  uniform 
price,  or  at  least  a  reasonable  recompense,  always  charged  on 
one  side,  and  paid  on  the  other.    Yet  there  is  a  total  absence 
of  all  proof  to  this  effect.     It  is  not  pretended,  that  the  Com- 
pany ever  received  any  such  price  or  recompense,  or  ever 
claimed  an  account  therefor  from  the  master ;  or  ever  made 
it  an  item  of  charge  or  credit  in  their  dealings  with  the  bailors. 
How  are  we  to  account  for  such  a  state  of  things,  if  in  truth 
they  were  incurring  on  every  trip  such  vast  risks  and  respon- 


OCTOBER  TERM,  1841.  41 

The  Citixens*  Bank  v.  The  Nantucket  8team-boat  Company. 

• 

sibHities  for  ancounted  sums  ?  One  should  suppose,  that  such 
fisfcs  and  responsibilities  would  naturally  introduce  a  r^ular 
commission  or  charge  therefor,  such  as  is  generally  paid  in 
other  cases,  in  nature  of  a  commission  del  credere  or  guar* 
anty.  It  would  seem  strange,  that  the  Company  should  slum- 
ber over  their  own  rights  during  so  long  a  period,  and 
should  indiscriminately  receive  all  such  packages  from  all 
pereons,  and  yet  should  not  charge  any  fixed  commission,  or 
nniformly  claim  any  from  the  bailors  for  such  risks  and  res- 
ponsibilities. On  the  other  hand,  if  these  were  cases  of 
gratuitous  bailments,  or  of  personal  agencies  on  the  part  of 
the  master  unconnected  with  his  official  duties,  or  the  com- 
mon business  of  the  Company,  the  state  of  the  facts  is  ex- 
actly what  it  ought  to  be ;  and  there  is  nothing,  which  either 
requires  explanation,  or  solicits  inquiry.  On  the  opposite 
Bupposition,  there  would  seem  to  be  many  circumstances  ad- 
mitting of  no  reasonable  or  satisfactory  explanation. 

But  the  testimony  of  the  masters  has  been  denied  to  be  com- 
petent; and  the  exception  has  been  especially  urged  against 
that  o(  Capt.  Phinney.     The  latter  was  the  master,  who  took 
the  package  of  bank  bills,  for  the  loss  of  which  the  present 
suit  is  brought.     In  order  to  establish  his  competency,  not- 
withstanding his  relation  to  the  cause,  the  respondents  upon 
their  direct  interrogatories  annexed  to  his  deposition,  asked 
him,  if  he  had  not  received  a  release  from  them  of  all  liability 
on  account  of  the  subject-matter  of  the  suit  ?     He  answered, 
that  he  had,  and  produced  the  supposed  release  and  annexed 
it  to  his  answer.     Now,  it  was  first  objected,  that  his  answer 
upon  the  interrc^tories  of  the  respondents  was  no  proper 
proof  of  the  execution  of  the  release,  (whatever  might  have 
been  the  case,  if  the  answer  had  come  out  upon  the  cross  ex- 
amination upon  the  interrogatories  of  the  libellants)  but  the  ex- 
ecution should  be  proved  by  the  subscribing  witness.   I  thought 
at  the  argument,  that  the  objection  was  untenable,  and  that 
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it  was  wholly  immaterial,  by  which  party  the  question  was 
asked  ;  because  a  witness,  producing  a  release  from  his  own 
possession,  as  a  part  of  his  testimony,  in  answer  to  a  question 
put  to  him,  need  not  prove  the  execution  of  the  release  by 
the  subscribing  witness ;  but  it  is  to  be  taken  as  a  part  of  his 
testimony.  Indeed,  when  the  question  was  asked  by  the  res- 
pondents in  order  to  establish  the  competency  of  the  party,  as 
their  own  witness,  they  would  be  estopped  afterwards  to  deny 
it,  and  the  witness  having  received  the  release,  it  would  be 
and  must  be  treated  as  between  him  and  them  as  a  true  and 
valid  release,  without  any  other  proof.  The  case  of  such  a 
release,  produced  by  a  witness,  is  entirely  different  from  that  of 
a  release,  produced  by  a  painty  to  a  suit,  to  establish  his  own  title. 
In  the  latter  case,  the  party  must  prove  its  due  execution  by 
the  subscribing  witness.  Several  of  the  cases  cited  at  the  bar 
turned  upon  this  distinction.  Morris  v.  Thornton  (8  Term 
R.  303);  Jackson  v.  Pratt  (10  John.  R.  381 ),  were  cases,  where 
the  party  to  the  suit  founded  his  title  upon  the  deed  or  diplo- 
ma. The  case  of  Hall  v.  The  Connecticut  Steamboat  Compa- 
ny (13  Conn.  R.  329),  stands  upon  a  distinct  ground ;  for 
there  the  witness  did  not  produce  the  release,  nor  did  it  appear 
ever  to  have  been  delivered  to  him,  and  his  interest  was  estab- 
lished by  independent  testimony,  and  not  upon  his  own  ex- 
amination or  cross-examination.  Whether  some  of  the  dicta 
in  the  opinion  of  the  Court  are  maintainable,  or  not,  in  point  of 
law,  is  a  matter,  therefore,  which  this  Court  is  not  now  called 
upon  to  consider.  In  all  cases  of  this  sort,  where  the  question 
of  competency  of  a  witness  arises  upon  his  deposition,  and 
not  otherwise,  it  is  to  be  disposed  of  upon  the  interrogatories 
in  the  deposition,  in  the  same  manner,  as  it  would  be  upon  an 
examination  upon  the  voire  dire ;  that  is  to  say,  the  objection 
of  incompetency  may  be  removed  in  the  same  way  and  by 
the  same  evidence  of  the  witness,  by  ivhich  it  has  been  estab- 
lished.    The  doctrine  is  fully  borne  out  by  the  language  of 
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Mr.  Phillipps  in  the  later  editions  of  his  work  on  Evidence, 
and  by  the  cases  there  cited ;  ^  and  especially  by  the  case  of 
Ingram  v.  Dade^  before  Lord  Ellenborough,  in  1817,  (1  Carr. 
and  Payne,  R.  235,  note),  and  Goodhay  v.  Hendry  (1  Mood, 
and  Malk.  319)  ;  and  the  case  of  fVandless  v.  Cawthome 
(cited  I  Mood,  and  Malk.  320,  321,  note)  ;  and  Carlisle  v. 
Endy  (1  Carr.  and  Payne,  R.  234).  Indeed,  the  only  point 
of  difference  among  the  learned  Judges  upon  any  of  these 
occasions  has  been,  not,  whether  the  release  should  be  proved 
by  other  witnesses ;  but  whether  it  should  be  produced  at  the 
trial  by  the  witness. 

Another  objection  of  a  more  serious  cast  has  been  taken  to 
Phinney ;  and  that  is,  that  the  release  cannot  be  operative  at 
all  to  discharge  the  master  from  the  damages,  which  may  be 
recovered  by  the  libellauts  in  this  case,  because  it  is  not  a  re- 
lease of  a  present  but  of  a  future  interest,  not  yet  vested  in 
the  releasors  ;  and  for  this  position  the  di4:tum  of  the  Court  in 
Francis  v.  The  Boston  and  Roxhury  Mill  Corporation  (4 
Pick.  R.  367, 368).  is  relied  on,  that  a  release  cannot  operate 
to  extioguish  or  defeat  future  rights  or  claims ;  a  dictum,  which 
may  be  perfectly  correct,  when  applied  (as  it  there  was)  to  a 
release  of  future  damages  for  future  acts ;  but  which  cannot 
be  applied  to  a  release  of  future  damages  for  past  acts,  with- 
out shaking  the  well  established  doctrine.  If  the  argument  be 
well  founded,  then  every  person,  who  is  sued  as  principal,  for 
any  act  of  negligence  of  his  agent,  or  servant,  such  as  a  coach- 
man, or  a  factor,  or  a  master  of  a  ship,  could  not  by  a  release 
restore  the  competency  of  such  person ;  and  yet,  as  we  all 
know,  this  is  every-day  practice.  In  the  case  of  Green  v.  The 
Sew  River  Company  (4  Term  R.  589),  which  was  an  action 
against  the  principals  for  the  negligence  of  their  agent,  the 
Court  held  the  agent  incompetent  without  a  release ;  and  by 


&  Amos  on  Evid.  8th  London  edit.  1838,  p.  149  to  151. 
S.  P.  1  Phillipps  on  Evid.  by  Cowen,  7th  Amer.  edit  1839,  p.  134. 
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necessary  implication,  therefore,  held  bim  competent  with  a 
release.  The  same  doctrine  is  abundantly  shown  to  be  well 
established  by  Mr.  Phillipps  in  his  Treatise  on  Evidence, 
and  in  the  cases  there  cited.  ^  Indeed,  it  may  be  taken  as  a 
general  principle,  in  cases  of  this  sort,  tiiat  a  release  of  all 
actions  and  causes  of  actions,  or  of  a  particular  cause  of  ac- 
tion, which  has  happened  before  the  time  of  the  release,  will  dis- 
charge the  witness  from  all  liability,  depending  upon  the  event 
of  the  suit,  in  which  he  is  called  as  a  witness,  touching  his 
conduct  in  the  matter,  on  which  the  suit  is  founded  ;  for  the 
cause  of  the  liability  then  existing,  the  release  will  operate  to 
discharge  that,  and  incidentally  the  future  damages  recoYered 
on  account  thereof.  The  cases  of  Scoit  v.  Lifford  (1  Camp. 
R.  246),  and  Miller  y.  Falconer  (1  Camp.  R.  281),  and  Cart- 
wright  V.  WiUiams  (2  Starkie  R.  342),  are  directly  in  point. 
Another  objection  was  taken  to  the  language  of  the  re- 
lease ;  and  certainly  there  was  an  accidental  mistake  in  it, 
which  might  perhaps  have  brought  its  true  construction  into 
doubt,  as  a  release  of  the  present  cause  of  action.  But  I 
should  have  had  no  difficulty,  if  this  objection  had  not  been 
waived,  in  deciding,  that  time  ought  to  be  allowed  to  correct 
the  mistake,  as  it  was  obviously  a  matter  of  entire  surprise 
upon  all  the  parties  thereto. 

But  it  does  not  appear  to  me,  that,  upon  a  just  survey  of  the 
whole  evidence,  any  thing  very  material  hinges  upon  the  ad* 
missibility  of  any  of  the  witnesses,  whose  testimony  has  been 
objected  to;  for  the  main  facte  are  abundantly  supported 
by  evidence  aliunde ;  and  presumptive  inferences  against  its 
force  are  equally  repelled  by  the  offer,  as  it  would  be  by  the 

production,  of  their  testimony.     Now,  it  is  not  a  little  re- 

■ — ■ — « 

1  Phfllipps  on  Evid.  by  Amos,  8th  London  edit  1838,  p.  84  to  104. 
Id.  152.  S.  P.  1.  Phillipps  on  Evid.  by  Cowen,  7th  Amer.  Edit  1839, 
p.  56.  Id.  134.  Com.  Dig.  Release  £.  See  also  Ihteman  v.  Loder^  (11 
Adolph.  &  Ellis,  589,  596.) 
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markable,  (as  has  been  already  suggested),  that  most  of  the 
witnesses,  who  have  been  examined  on  each  side,  agree,  that 
tbey  never  supposed  the  owners  responsible,  but  they  have 
treated  the  case  as  one  of  a  private  personal  agency  of  the 
master,  either  gratuitous,  or  as  his  personal  and  private  per* 
quistte.     Most  of  them  have  deemed  the  service  gratuitous ; 
aod  not  one  of  them  pretends,  that  the  Company  ever,  to  their 
koowledge,  held  themselves  out  as  common  carriers,  for  hire, 
of  bank  bills  ;  or  that  they  avowed  any  responsibility  for  the 
cainage  thereof,  or  ever  demanded  any  compensation  therefor. 
The  main  stress  of  the  argument  for  the  hbellants  is,  indeed, 
founded  upon  the  general  proposition,  that  steamboat  owners 
generally  are  common  carriers  not  only  of  passengers,  but  of 
goods  and  merchandise  of  all  sorts,  including  money  and  bank 
bills,  for  hire.      Now,  if  this  were  clearly  made  out,  there 
would,  in  my  judgment,  be  great  difficulty  in  maintaining,  that 
any  evidence  would  be  admissible  to  prove  any  usage  or  cus- 
tom in  this  particular  business,  to  exempt  them  from  the  ordi- 
nary liabilities  of  common  carriers,  and  to  throw  the  responsi- 
bility exclusively  upon  the  masters  of  the  boat.     I  have  in 
foraier  cases  had  occasion  to  express  my  entire  dissatisfaction, 
with  the  practice  of  introducing  supposed  usages  and  customs, 
to  control  the  construction  of  contracts  and  the  ordinary  prin- 
ciples of  law  ;  ^  and  I  greatly  rejoice  to  find,  that  my  own 
doubts  and  difficulties  have  been  fully  borne  out  and  con- 
firmed by  very  recent  decisions  in  England,  and  especially  by 
the  case  of  Trueman  v.  Loder  (11  Adolph.  and  Ellis,  589, 
597,  to  601),  where  the  subject  was  very  elaborately  consider- 
ed by  Lord  Denman,  in  delivering  the  opinion  of  the  Court. 
I  am  not  unaware  of  the  bearing  of  the  cases  of  Halsey  v. 
Brown  (3  Day,  R.  346)  ;  and  Renner  v.  The  Bank  of  Co- 
iwAia  (9  Wheat.  R.  582,  590,  591),  in  the  opposite  direc- 

'  Dumdl  V.  Qdumhum  Imur.  Camp.  (2  Sumner  R.  966.)    Tht  Schooner 
AeiMfe,  (2  Sumner,  R.  567.) 
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tion ;  but  they  are  clearly  distingubhable.  They  do  not  go  to 
the  extent  of  establishing,  that  a  local  custom  or  usage  will 
dispense  with  the  principles  of  law ;  but  merely  to  establish, 
in  the  one  case,  what  the  local  custom,  as  to  days  of  grace, 
was,  and  in  the  other  case,  what  were  properly  to  be  deemed 
contracts  on  account  of  the  owners  of  the  ship,  and  what 
merely  personal  contracts  of  the  master.  That  is  the  very 
question  involved  in  the  presenl  case. 

It  is,  therefore,  assuming  the  very  point  in  controversy,  to 
assert,  that  the  Company  in  the  present  case  were  common 
carriers  for  all  purposes  for  the  carriage  of  bank  bills,  as  well 
as  for  the  carriage  of  passengera  and  goods  and  merchandise 
for  hire ;  and  that  the  master  acted  as  their  agent,  and  on 
their  account,  in  the  receipt  of  bank  bills,  as  well  as  in  the 
transportation  of  passengers  and  goods .  and  merchandise. 
That  is  a  matter  to  be  made  out  by  proofs,  establishing  that 
it  was  within  the  ordinary  scope  of  their  business,  and  adopted 
and  sanctioned  by  them;  or,  at  all  events,  that  they  held 
themselves  out  to  the  public  as  general  carriers  to  such  an 
extent.  It  is  said,  that  the  owners  of  a  ship  are  bound  by  the 
contracts  made  by  the  master  thereof,  notwithstanding  he  may 
have  violated  his  private  orders ;  and  this  is  true,  where  the 
act  done  is  within  the  scope  of  the  ordinary  employment  of 
the  ship ;  for  to  that  extent  he  is  held  out  by  the  owners  as 
having  a  general  authority.  But  this  doctrine  leaves  the 
question  quite  open  and  untouched,  what  is  the  ordinary  em- 
ployment of  the  ship ;  for  the  master  cannot  bind  them  be- 
yond it.  Lord  Tenterden  in  his  Treatise  on  Shipping  ^  lays 
down  the  rule  of  law  on  this  subject  in  its  true  terms,  that  the 
owners  are  bound  to  the  performance  of  every  lawful  contract 
of  the  master  relative  to  the  usual  employment  of  the  ship ; 
and  he  adds  in  illustration  of  the  rule,  that  if  a  ship  were  built 

1  See  Jokrulone  v.  Uahome,  (11  Adolph.  &.  Ellis,  549,  557.) 

2  Abbott  on  Shipping,  pt  2,  ch.  2,  §  2,  ^  3,  §  6. 
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for  the  purpose  of  conveying  passengers  only,  or  merchandise 
only,  and  employed  in  that  particular  trade,  the  owners  are 
not  answerable  for  a  contract  made  by  the  master  to  employ 
the  ship  for  a  different  purpose  or  in  a  different  trade ;  for  it 
does  not  relate  to  the  usual  employment  of  the  ship.^  The 
case  of  Boucher  v.  Lawson  (Cas.  Temp.  Hard.  85  ;  lb.  194), 
turned  mainly  at  the  argument  upon  this  consideration.  The 
property  (gold)  there  taken  on  board  in  Portugal  was  on 
freight,  and  shipped  under  a  bill  of  lading ;  and  the  special 
verdict  found  that  fact,  as  also  tiiat  it  was  usual,  when  any 
gold  is  exported  from  Portugal  to  England,  for  the  master  of 
the  Tessel  to  take  the  whole  freight  to  his  own  use,  without 
accounting  for  any  part  of  it  to  his  owners,  unless  there  be 
some  special  agreement  between  them  to  the  contrary,  which 
there  was  not  in  that  case.  The  cause  was  several  times 
argued,  and  finally  went  off  upon  another  point.  Lord  Hard* 
wicke  however  seems  to  have  thought,  that  the  special  verdict 
was  not  as  full,  as  it  should  be.  He  said,  that  the  property  being 
shipped  on  Jreight,  and  freight,  being  the  fruit  and  earnings 
of  the  ship,  by  the  rule  of  law,  belonged  to  the  owners,  and  the 
master  was  only  entitled  to  wages  ;  and,  therefore,  upon  the 
terms  of  the  bill  of  lading,  the  freight  would  belong  to  the 
owners  under  such  circumstances.  The  usage  might  not 
make  any  difference  ;  for  then  it  might  amount  only  to  this, 
that  the  owners  intended  to  make  an  allowance  to  the  master 
of  this  part  of  the  freight,  in  consideration  of  paying  him  less 
wages,  or  on  some  other  consideration  ;  so  that  it  would  be 
but  an  allowance  of  part  of  their  own  profits  to  the  master ; 
and  they  would,  notwithstanding,  be  liable.  And,  therefore, 
if  the  finding  on  the  usage  was  to  be  taken  consistently  with 
the  bill  of  lading,  and  the  reward  for  carrying  the  gold  was 
frtight,  and  consequently  by  the  rule  of  law  belonging  to  the 
owners,  they  would  be  liable  for  the  loss.     The  whole  of  his 

1  Abbott  on  Shipp.  pt  2,  ch.  2,  <^^  3.    Id.  §  6. 
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Lordship's  reasoning  turned  upon  the  peculiar  wording  of  the 
special  verdict,  as  to  the  shipment  being  on  freight  and 
technically  so  called ;  and  upon  this,  that  the  taking  of  goods 
on  freight  was  within  the  scope  of  the  ordinary  employment 
of  the  ship.  But  it  seemed  to  be  understood  on  all  sides,  that 
if  such  was  not  the  ordinary  employment  of  the  ship ;  or  if 
the  shipment  was  a  mere  personal  contract  of  the  master  on 
his  own  account,  and  he  alone  was  entitled  to  the  hire,  and 
the  owners  had  no  title  to  the  hire  as  owners,  that  then  and 
under  such  circumstances  they  were  not  liable  for  the  loss.^ 
The  case  of  D wight  v.  Brewster  (1  Pick.  R.  50,  54),  does  no 
more  than  affirm,  that  the  owners  are  liable,  where  they  are 
common  carriers,  and  the  profit  made  by  the  carriage  of  bank 
bills  is  within  the  scope  of  their  business  and  for  their  account ; 
and  that  o(  King  v.  Lenox  (19  John  R.  235),  shows,  that  the 
owners  are  not  bound  for  shipments  not  made  in  the  course 
of  the  employment  of  the  ship  on  their  account,  but  on  account 
of  the  privilege  of  the  master.  The  case  of  Middleton  v. 
Fowler,  (I  Salk.  282),  is,  however,  still  more  directly  in  point 
to  the  circumstances  of  the  present  case.  There,  the  action 
was  against  the  proprietors  of  a  stage-coach  for  the  loss  of  a 
trunk  of  the  plaintiff;  and  Lord  Chief  Justice  Holt  was  of 
opinion,  that  the  action  did  not  lie,  saying  that  a  stage*coach- 
man  was  not  liable,  within  the  custom,  as  a  common  carrier, 
unless  such  as  take  a  distinct  price  for  carriage  of  goods  as 
well  as  persons ;  as  wagons  with  coaches ;  and  though  money 
be  given  to  the  driver,  yet  that  is  a  gratuity,  and  cannot  bring 
the  master  within  the  custom,  for  no  master  is  chargeable  with 
the  acts  of  his  servant,  but  when  he  acts  within  the  execution 
of  the  authority  given  by  his  master.^  The  case  of  AU^n  v. 
Lowell  (2  Wend.  R.  327),  is  not  an  authority  the  other  way, 
for  it  was  reversed  upon  error  by  the  Court  of  Errors  of  New 

1  See  Abbott  on  Shipp.  pt  2,  ch.  2,  §  6  to  §  9. 

3  See  also  Stoiy  on  Bailm.  §  500,  §  507,  and  cases  there  cited. 
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YoA,  LoweJl  v.  AUen  (6  Wend.  R.  335).     If  I  were  com- 
pefled  to  choose  between  the  rektive  authority  of  these  ded- 
flons,  upon  the  ground  of  the  reasoning  contained  therein,  I 
should  certainly  have  deemed  that  of  the  Court  of  Errors  the 
best  founded  in  the  principles  of  law.    The  reasoning  of  the 
Court  below  in  that  case  seems  to  me  to  have  been  founded 
mainly  upon  an  assumption  of  the  very  point  in  dispute ;  that 
is,  whether  the  owners  of  the  steamboat  were  common  carriers 
of  money  for  hire ;  for  no  one  can  well  doubt,  that  they  were 
not  liable  therefor,  if  the  ordinary  employment  of  the  steam- 
boat, on  account  of  the  owners,  was  confined  to  passengers 
and  common  merchandise  for  hire,  and  that  the  carriage  of 
money  was  a  personal  perquisite  of  the  master  upon  his  own 
sole  account,  and  he  received  the  same  and  pay  therefor,  not 
by  their  authority,  or  as  a  part  of  their  business,  or  by  their 
command,  but  simply  at  his  own  personal  risk  as  special  bailee. 
The  knowledge  of  the  owners,  that  he  carried  the  money  for 
hire,  would  not  aflect  them,  unless  the  hire  was  for  their  ao- 
Gooot,  or  the  master  held  himself  out  as  their  agent  in  that 
business,  as  being  within  the  scope  of  the  usual  employment 
and  service  of  the  steamboat     That  is  the  true  doctrine,  and 
is  iairiy  deducible  from  the  case  oi  Edwards  v.  Sherrett  (1  East 
R.  600),  although  the  circumstances  of  that  case  called  for  a 
somewhat  modified  statement  of  it.     The  case  of  Sheldon  v. 
Robinson  (7  New  Hamp.  R.  157),  directly  decided,  that  the 
driver  of  a  stage-coach,  (the  proprietors  of  which  were  common 
carriers  of  passengers,  for  hire),  did  not,  by  carrying  packages 
of  money  and  bank  bills  for  hire,  which  he  received  for  his 
own  sole  account,  become  himself  responsible  as  a  common 
carrier;  but  was  merely  a  common  bailee  for  hire,  and  subject 
only  to  the  responsibilities  thereof;  which  necessarily  sup- 
plies, that  he  did  not  in  such  cases  act  as  agent  of  the  pro- 
prietors in  their  common  stage-coach  business ;  and  that  they 
were  not  responsible  for  his  acts. 

VOL.  11.  7 
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In  short,  in  all  cases  of  this  sort,  the  true  solution  of  every 
question  of  the  liability  of  the  owners  of  a  steamboat  must 
depend  upon  this,  whether  the  master  is  acting  within  the 
scope  of  the  ordinary  employment  of  the  owners  of  the  boat, 
or  not.  If  the  master  alone  receives  the  hire  for  himself,  and 
on  his  own  sole  account,  and  does  it  as  a  matter  of  favor  and 
not  of  duty,  and  it  constitutes  no  part  of  the  business  or  em* 
ployment  in  which  the  owners  are  engaged,  and  is  not  per- 
formed by  their  orders  or  authority,  and  they  are  entitled  to 
no  share  of  th§  profits,  then  the  owners  are  not  responsible, 
unless  indeed  the  owners  hold  the  master  out  to  the  public  as 
acting  in  these  respects  for  them,  and  as  capable  of  binding 
them  by  his  acts.  And  my  judgment,  therefore,  is  that  the 
oniLs  probqndi  is  upon  the  Itbellants  to  establish,  that  the 
owners  are  common  carriers  to  tlie  full  extent  of  incurring 
liability  for  the  carriage  of  these  bills  before  they  are  entitled 
to  recover.  If  they  leave  the  matter  in  doubt,  that  is  deci- 
sive for  the  respondents. 

It  is  precisely  in  this  view,  that  the  evidence,  as  to  the  sup- 
posed usage  or  practice  introduced  into  this  case,  is  admissi- 
ble, not  to  show,  if  the  owners  were  common  carriers  of  bank 
bills  for  hire,  some  usage  or  practice  to  treat  them  as  not 
liable  for  losses  of  bank  bills  intrusted  to  them,  for  I  am  not 
prepared  to  say,  that  any  such  evidence  would  be  admissible 
to  control  the  well-established  rules  of  law ;  but  as  evidence 
to  show,  what  was  the  ordinary  employment  or  business  of  the 
Company,  and  whether  they  ever  held  themselves  out  to  the 
public  as  common  carriers  of  bank  bills  for  hire,  or  that  the 
master  was  authorized  as  master  to  contract  for  the  carriage 
thereof  on  their  account.  In  this  view  it  appears  to  me,  that 
the  evidence  is  exceedingly  strong  and  cogent  to  establish,  that 
the  public,  at  large,  did  not  understand,  that  tlie  Company  ever 
held  themselves  out  as  common  carriers  of  bank  bills  for  hire, 
or  even  as  gratuitous  bailees,  or  that  the  masters  of  the  steam- 
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boat  erer  held  themselves  out  as  capable  or  authorized  to  bind 
the  Company  by  any  such  contract,  or  that  it  was  within  the 
scope  of  the  ordinary  employment  or  business  <^  the  Company. 
Most  of  the  witnesses,  as  has  been  already  suggested,  treat 
it  dearly  as  a  case  of  personal  agency  of  the  master  on  his 
own  personal  account,  either  as  a  conunon  bailee  for  hire,  or 
as  a  gratuitous  bailee.  The  weight  of  the  evidence,  indeed, 
seems  to  lead  to  the  conclusion,  that  the  roaster  acted  often , 
if  not  generally,  as  a  gratuitous  bailee,  and  that  the  reward 
sometimes  paid  him  was  either  a  mere  gratuity,  or  at  most  a 
mere  personal  chaige  on  his  own  account.  If  it  was  a  mere 
gratuity,  it  would  be  difficult  to  show,  bow  the  Company  could 
be  liable  therefor,  since  it  would  be  almost  incredible,  that  they 
should  be  willing  to  incur  said  extraordinary  risks  without  any 
compensation ;  and,  indeed,  since  it  might  well  be  questioned, 
whether  any  such  business  was  within  the  scope  and  objects 
of  their  charter.  At  all  events,  no  presumption  of  this  sort 
should  be  indulged,  unless  upon  the  most  direct  and  positive 
proofs,  that  the  Company  had  expressly  sanctioned  and  author- 
ized it. 

And  this  leads  me  to  say  a  few  words  upon  the  language 
of  the  charter  of  incorporation  of  the  Company,  by  the  act 
of  1833,  ch.  11,  (7  Mass.  Special  Laws,  p.  S83).  That  act 
bcorporates  the  Company,  expressly  for  the  purpose  of  run- 
ning <<  a  steamboat  and  two  other  vessels,  not  exceeding  sev- 
eoty-five  tons  each,  for  the  convenience  of  the  public  travel, 
and  the  transportation  of  merchandise  between  Nantucket 
and  New  Bedford,  and  the  intervening  places."  Now,  cer- 
tainly, it  may  be  fairly  presumed,  that  the  public  either  knew, 
or  were  bound  to  know,  what  the  powers  and  rights  conferred 
by  the  charter  upon  the  Company  were ;  and  the  Company 
are  to  be  presumed  not  to  intend  to  transcend  the  powers 
and  rights  so  conferred,  or  to  usurp  other  functions.  Unless 
then  the  word  "  merchandise  "  in  that  act,  fairly  interpreted 
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in  its  common  sense,  includes  the  transportation  of  bank  bUb, 
it  is  certain,  that  the  Company  had  no  authority  to  engage  in 
such  business  for  hire,  as  common  carriers;  and  the  public 
bad  no  right  to  contract  with  the  Company  for  the  transpor- 
tation thereof.  The  aigument,  therefore,  has  been  addressed 
to  the  Court,  that  bank  bills  are  '<  merchandise  "  within  the 
scope  and  objects  and  sense  of  the  charter.  I  confess,  that 
I  am  unable  to  accede  to  the  argument.  I  agree,  that  the 
word  "  goods  "  may  in  some  connections  (certainly  not  in  all) 
include  bank  bills ;  for  the  term  goods  (bona)  in  the  com- 
mon law  has  a  very  extensive  signification.^  So,  the  word 
"  chattels  "  may  ;  and  a  fortiori  the  word  "  property,"  which 
is  of  larger  signification.  Some  of  the  cases  cited  at  bar  go 
to  this  efiect.  In  Tisdah  v.  Harris  (20  Pick.  R.  9),  it  was 
held,  that  under  the  word  "  goods  "  in  the  Statute  of  Frauds, 
the  sale  of  the  stock  or  shares  of  an  incorporated  company 
are  included.  But  the  same  question  has  never  yet  been  de- 
cided in  England ;  and  upon  argument  at  one  time,  before 
all  the  Judges  of  England,  they  were  divided  in  opinion  upon 
the  point.^  In  Wkiton  v.  jf%e  Old  Colony  Insurance  Com' 
pony  (2  Metcalf  s  R.  1),  the  same  learned  Court  held  that 
»*  bank  bills  "  were  well  insured  under  the  word  "  property  ". 
in  a  policy  on  time  in  the  coasting  trade.  In  this  case  the 
Court  placed  some  reliance  upon  the  nature  of  the  business, 
the  insured  being  the  master,  as  well  as  the  owner,  and  there- 
fore contemplating  various  changes  of  the  property  from  sales 
and  purchases.  But  at  the  same  time  the  Court  admitted,  that 
ordinarily  bank  bills  are  treated  as  money  or  cash.  In  Tur- 
ner V.  FendaU  (I  Cranch  R.  117,  133)  the  Supreme  Court  of 
the  United  States  held,  that  money  (that  is,  coin  or  specie) 


1  See  PuAarmg  v.  .^fpldty  (Comyn'a  R.354);  2  Peere  Will  308; 
Mussdl  V.  Cookt  (Preced.  in  Cha.  533);  Long  on  Sales,  {Rand's  edit 
1839,)  p.  90,  91 ;  2  Starkie  on  Evid.  (4th  Amer.  edit  608) ;  Id.  2d  English 
edit  (1833)  p.  352 ;  Calye's  Case,  8  Co.  R.  :12,  33. 
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might  be  taken  in  execution;  and  in  Handy  t.  Dobbin  (12 
Johns.  R.  221),  the  Supreme  Court  of  New  York  held,  that 
"haok  bills"  were  money,  and  might  be  taken  in  execution. 
On  the  other  hand,  it  was  held  by  Mr.  Justice  Dampier  in 
nomas  V.  7^  Royal  Exch.  huur.  Company  (Manning's  Dig. 
Insur.  B.  a.  |d.  5,  6 ;  1  Phillips  Insur.  ch.  5,  ^  2,  p.  172,  2d 
edit),  that  although  a  policy  on  ^oods  and  merchandise  will 
coTer  specie  dollars,  yet  it  will  not  cover  "  bank  bills."     In 
Rex  y.  BurreU  (1  Carr.  and  Payne,  310,  454),  it  was  held, 
that  an  indictment  for  embezzlement  of  money,  alleged  to  be 
the  money  of  certain  directors,  who  were  by  statute  vested 
with  ^'  all  goods,  chattels,  furniture  in  the  house  of  industry, 
clothing,  and  debts,"  due  to  the  corporation,  established  by 
the  act,  Yiras  not  sustained  by  proof,  that  the  money  belonged 
to  the  corporation;    for  that  the  word   << goods,  chattels," 
dtc  did  not  include  money.     Under  a  bequest  in  a  will  of 
"  goods,"  bank  bills  and  money  will  pass ;  and  under  a  bequest 
of  "  oKMiey  "  bank  bills  will  pass.     But  no  case  can  be  found, 
at  least  as  &r  as  my  researches  extend,  in  which  it  has  been 
heM,  that  a  bequest  of  merchandise  would  include  <<  bank 
bilk."     The  term  ^*  merchandise  "  is  usually,  if  not  univer- 
sally, limited  to  things,  that  are  ordinarily  bought  and  sold,  or 
are  ordinarily  the  subjects  of  commerce  and  traffic ;  and  is  nev- 
er api^ed  to  choses  in  aciiony  as  bank  bills  really  are.    In  truth 
hank  bilk  are  ordinarily  treated  as  money  or  currency,  and 
the  phrase  ''  merchandise  "  is  used  in  contradistinction  there- 
to.   The  fact,  that  a  thing  is  sometimes  bought  and  sold  is 
no  proof,  that  it  is  merchandise.    A  bond,  an  annuity,  a  l^acy, 
a  debt  due  on  account,  may  be  bought  and  sold  ;  but  no  one 
wodd  assert  any  of  these  things  to  be  merchandise.     They 
would  never  pass  by  a  grant  of  merchandise.    A  sale  of  all 
the  goods  and  merchandise  in  a  certain  shop  would  never  be 
presamed  as  intended  to  include  the  personal  wearing  apparel 
of  the  owner,  although  at  the  time  it  might  be  deposited 
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there.  It  is  said,  that  bank  bills  are  often  bought  and  sold ; 
that  is  true ;  but  it  does  not  hence  follow,  that  they  cease  to 
be  currency  and  become  merchandize.  Their  primary  func- 
tion, that  of  currency,  gives  them  their  common  denomina- 
tion, and  they  are  therefore,  in  the  ordinary  transactions  of  life, 
treated  as  money.  They  may,  if  not  objected  to,  be  a  good 
tender  in  payment  of  a  debt.  But  no  person  ever  supposed, 
that  merchandize,  in  the  ordinary  acceptation  of  the  word, 
could  be  a  good  tender.  In  short,  the  term  "  merchandize  " 
is  usually  applied  to  specific  articles,  having  a  sensible,  intrin- 
sic value,  bulk,  weight  or  measure,  in  themselves ;  and  not 
merely  evidences  of  value,  such  as  notes,  bills  of  exchange, 
checks,  policies  of  insurance,  and  bills  of  lading.  In  the  case 
of  Sewall  V.  Allen  (6  Wend.  R.  335),  the  Court  of  Errors 
held  that  a  steamboat  charter,  authorizing  the  Company  to 
transport  "  goods,  wares  and  merchandizes,"  did  not  necessa- 
rily or  naturally  include  the  carriage  of  bank  bills,  so  that, 
unless  the  Company  actually  made  that  a  part  of  their  ordinary 
business  of  common  carriers,  they  were  not  liable  for  any  loss 
thereof.  Upon  that  occasion  two  of  the  learned  Judges,  con- 
stituting a  part  of  the  majority,  were  of  opinion,  that  ^'  bank 
bills  "  did  not  fall  within  the  denomination  of  goods,  wares  or 
merchandizes ;  and  another  Judge  held,  that  although  they 
might  fall  within  the  denomination  of  goods,  under  certain 
circumstances,  yet  that  they  ought  not  to  be  held  so  in  that 
case,  unless  that  was  a  part  of  the  ordinary  business  of  the  Com- 
pany. My  own  judgment  strongly  inclines  me  to  the  same  con- 
clusion ;  and  the  reasoning  of  the  Judges  of  that  high  Court,  in 
support  of  it,  appears  to  me  very  cogent  and  striking.  But  in 
the  charter  now  under  consideration,  the  word  '^  goods  "  is 
not  found.  If  it  were,  there  might  be  a  more  distressing  diffi- 
culty to  be  encountered  in  construing  it.^   As  it  is,  I  have  not 

1  2  Williams  on  Exors.  Pt  3,  B.  3,  ch.  2,  s.  4,  p.  854,  855,  861,  862, 
2d  edit  London,  183a 
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beeD  able  to  persaade  myself,  that  either  the  corporation  or 
tbe  l^slature,  under  the  word  <'  merchandize,"  meant  to  in- 
clude *^  bank  bills/'  as  an  object  of  regular  transportation  for 
hire.     At  all  events,  if  they  did,  it  seems  to  me,  that  the 
word  merchandize,  ordinarily,  has  a  much  more  restricted 
ineaniog,  and  in  this  respect  I  adopt  the  doctrine  of  the  Court 
of  Errors  of  New  York.     It  is  incumbent  upon  those,  who 
assert,  that  the  charter  includes  such  an  expanded  meaning, 
to  show  by  some  clear  and  determinate  proofs,  that  the  Com- 
pany have  positively  adopted  and  acted  upon  that  meaning. 
If  they  had  advertised,  that  they  would  transport  merchan- 
dize or  freight  in  their  steamboat,  it  would  hardly  be  pre- 
tended,  that  the  public  were  misled,  by  supposing,  that  it 
ioduded  transporting  bank  bills  for  hire,  unless  some  unequiv- 
ocal act  of  tbe  Company  established  that  interpretation  be- 
yond controversy.     There  is  no  evidence  in  the  present  case, 
that  the  Company  ever  did  intend  to  receive  any  bank  bills 
for  transportation  for  hire,  or  held  out  such  an  intention  to 
the  public,  or  ever  gave  any  authority  to  the  master,  to  re- 
ceive it  on  their  account.    All  his  acts  admit  of  a  very  different 
interpretation,  whether  the   compensation  received  by  him 
was  a  gratuity  or  a  price  for  the  service,  and  are  of  just  such 
a  character  as  must  occur,  if  he  was  acting  on  his  own  per- 
sonal account,  and  at  his  own  personal  risk,  and  for  his  own 
personal  advantage,  or  his  desire  to  oblige  others.     It  is  no 
sufficient  answer,  that  the  Company  did  not  give  notice,  that 
they  would  not  be  responsible  for  the  acts  or  negligences  of 
the'  master,  in  the  carriage  of  bank  bills.     Such  a  notice 
coald  be  required  only  in  cases,  where  they  had  reason  to  be- 
lieve, that  the  master  held  himself  out  to  the  public  as  entitled 
to  coDtract  on  account  of  the  Company,  or  it  was  an  act  done 
withio  the  ordinary  scope  of  their  business  or  employment. 

Id  the  view,  which  I  have  taken  of  the  law  applicable  to 
the  present  case,  and  the  evidence  produced  by  the  parties, 
it  has  been  unnecessary  for  me  nicely  to  compare  and  sift 
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the  relative  credibility  of  those  of  the  witnesses,  whose  testi- 
mony is  in  contradiction  to  each  other,  because  the  facts, 
which  stand  uncontradicted,  or  are  supported  by  an  unequiv- 
ocal weight  of  evidence,  in  my  judgment  satisfactorily  dis- 
pose of  the  whole  merits.    The  result,  to  which  I  have  arrived 
upon  a  review  of  the  evidence,  is,  that  the  Company  never  in- 
tended to  be  common  carriers  of  bank  bills  for  hire ;  that 
they  never  held  themselves  out  to  the  public  in  that  charac- 
ter ;  that  they  never  authorized  the  master  to  contract  on 
their  account  for  the  carriage  thereof;  that  he  never  intended 
to  do  so,  or  held  out  to  the  public  that  he  had  any  authority ; 
that  all  the  contracts,  made  by  him  for  the  carriage  of  bank 
bills,  were  designed  by  him  to  be  his  own  personal  contracts, 
and  upon  his  own  personal  responsibility ;  that  for  the  most 
part  the  services  performed  by  him  in  the  carriage  of  bank 
bills  were  gratuitous  ;  and  even  when  he  received  any  com- 
pensation, it  was  commonly  received  by  him  as  a  gratuity, 
and  not  as  a  matter  of  right,  although  there  were  some  in- 
stances to  the  contrary.     That  the  public  generally,  although 
not  universally,  seem  to  have  understood  these  to  be  the  mere 
personal  contracts  of  the  master,  and  not  at  the  risk,  or  for 
the  account  of  the  Company ;  or  at  least,  that  this  was  a 
common  impression  among  many  of  those,  who  entrusted 
him  with  the  carriage  of  bank  bills ;  that  the  charter  of  the 
Company  does  not  seem  to  have  contemplated  the  transporta- 
tion of  bank  bills  as  an  ordinary  business  or  employment  of 
the  Company,  even  if  capable  of  being  construed  to  include 
the  right  so  to  do,  under  the  term  '<  merchandize ;"  and  there- 
fore, clear  and  unequivocal  proofs  ought  to  exist,  to  establish 
the  broader  construction  on  the  part  of  the  Company,  before 
they  should  be  affected  with  liability  therefor;  and  finally, 
that  in  this  case  there  are  no  such  proofs.      Under  such  cir- 
cumstances, it  seems  to  me,  that  the  decree  of  the  Court  below, 
dismissing  the  libel,  ought  to  be  affirmed. 

In  delivering  this  opinion,  I  have  studiously  abstained  from 
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deddiDgy  whether  the  roaster  in  this  case  was  guilty  either  of 
gross  or  of  ordinary  negligence,  in  the  loss  of  this  package 
of  bank  bills,  because  that  question  may  yet  arise,  and  be 
brought  directly  in  judgment  in  a  suit  against  the  master.  I 
feel,  however,  bound  to  say,  that  if  I  had  been  entirely  satis- 
fied, that  the  master  was  not  guilty  either  of  gross  or  of 
ordinary  Diligence,  I  should  have  been  spared  the  many 
other  laborious  inquiries,  to  which  this  opinion  has  been  ad- 
dressed. It  is  the  doubt  on  this  head,  brought  to  my  mind, 
which  has  compelled  me  to  go  at  large  into  all  the  other 
grounds,  upon  which  I  hold  the  Company  absolved,  even  if 
the  master  was  guilty  either  of  gross  or  of  ordinary  negli- 
gence. 

In  the  course  of  the  argument  it  was  intimated,  that  in 
libels  of  this  sort,  the  proceedings  might  be  properly  institut- 
ed both  m  rem  against  the  steamboat,  and  in  personam  against 
the  owners  and  master  thereof.     I  ventured  at  that  time  to 
say,  that  I  knew  of  no  principle  or  authority,  in  the  general 
jurisprudence  of  Courts  of  Admiralty,  which   would  justify 
such  a  joinder  of  proceedings,  so  very  different  in  their  nature 
and  character,  and  decretal  effect.     On  the  contrary,  in  this 
Court,  every  practice  of  this  sort  has  been  constantly  discoun- 
tenanced, as  irregular  and  improper.    The  case  of  The  Friend 
(3  Hagg.  Adm.  R.  1 14)  was  cited  at  the  bar,  in  support  of 
the  right  to  join  the  proceedings.     That  case  is  very  imper- 
fectly reported.     But  it  appears  that  the  original  proceeding 
vas  in  rem  against  the  ship,  for  a  collision,  and  that  Wardell, 
who  was  the  master,  and  also  the  principal  owner,  and  to 
whose  negligence  the  libel  attributed  the  collision,  alone  ap- 
peared in  the  suit.     By  the  statute  of  53  Geo.  3.  ch.  159, 
the  owners,  when  the  loss  has  been  without  their  fault  or  priv- 
ity, are  not  liable  beyond  the  value  of  their  ship  and  freight ; 
bat  the  owners,  who  are  in  fault,  and  the  master  also,  arc  lia- 
ble to  full  damages  to  the  extent  of  the  injury  done  to  the 
other  party.     No  bail  was  given.     The  freight  was  brought 
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into  Courts  the  ship  was  sold,  and  the  proceeds  falling  short  of 
the  damages  by  4002.,  a  monition  issued  against  Wardell  to 
pay  that  sum,  which  failing  to  do,  he  was  imprisoned  upon 
an  attachment,  moved  for  and  granted  by  the  Court.  Now, 
it  is  apparent,  that  there  was  a  great  peculiarity  in  this  case, 
Wardell  being  the  sole  party,  who  intervened,  and  being  by 
the  statute  liable  for  the  full  damages.  A  monition  issued 
before  the  attachment  was  granted  ;  and  if  that  monition  was 
preceded  by  a  supplementary  libel,  or  act  on  petition,  stating 
the  facts  of  the  sale  of  the  ship,  and  the  deficiency  to  pay 
the  damages,  the  proceeding  was  clearly  regular  and  right. 
But  if  no  preliminary  proceeding  was  had,  I  confess,  that  I 
do  not  well  see,  how  a  proceeding,  originally  in  revny  could  be 
prosecuted  in  personam  against  a  party,  who  in  such  proceed- 
ing intervened  only  for  and  to  the  extent  of  his  interest. 
Probably  there  were  other  circumstances,  which  varied  the 
general  rule.  At  all  events,  I  am  not  prepared  to  accede  to 
the  authority  of  this  case,  if  it  is  to  stand  nakedly,  and  only 
upon  the  circumstances  above  stated.  In  cases  of  collision, 
the  injured  party  may  proceed  in  rem,  or  in  personam,  or  suc- 
cessively in  each  way,  until  he  has  full  satisfaction.  But  I 
do  not  understand,  how  the  proceedings  can  be  blended  m 
the  libel.  The  case  of  The  Richmond  {^  Hagg.  Adm.  431) 
is  a  case  more  conformable  to  my  notion  of  the  practice.  But 
there  the  ship  was  not  arrested ;  and  the  proceedings  were  t» 
personam  against  the  owners. 

On  the  whole  I  am  of  opinion,  that  the  decree  of  the  Dis- 
trict Court  ought  to  be  affirmed ;  but  as  the  appeal  seems  to 
me,  under  all  the  circumstances,  in  a  case  of  such  novelty 
and  intricacy,  to  have  been  fully  justifiable,  I  should  have  in- 

• 

clined  to  award,  that  one  half  of  the  respondents'  costs  m 
this  Court  should  be  borne  by  them,  and  the  other  half  should 
be  borne  by  the  libellants,  if  it  could  have  been  done  without 
breaking  in  upon  the  settled  practice  of  the  Court.  As  it  is, 
the  respondents  must  take  their  full  costs. 
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Ocean  Insurance  Company 
Robert  Fields,  in  E^^citt, 

A  Rill  in  Eqnity,  although  it  charge  a  felony,  may  be  sustained  by  proof; 
but  the  Defendant  is  not  bound  to  make  a  discovery  thereof. 

At  Common  Law,  the  ciyil  rights  of  a  party,  injured  by  a  felonious  act,  are 
only  suspended  until  the  rights  of  the  Government  to  punish  it  crimi- 
oally  have  been  satisfied.  But  a  verdict  and  judgment  thereupon  are 
conclusive,  as  to  the  fact,  in  a  suit  upon  any  collateral  matter  connected 
therewith. 

If  the  felony  be  not  cognizable  under  the  criminal  law  of  the  country,  where 
civil  redress  is  sought,  the  civil  rights  of  the  party  seeking  redreis  are 
not  thereby  suspended. 

A  Bill  in  Equity  will  be  sustained  to  set  aside  a  judgment  upon  a  policy  of 
msuranoe,  upon  the  ground  of  sach  newly-discovered  evidence  of  fraud 
and  felony  on  the  part  of  the  original  plaintiff,  as  would,  if  pleaded,  have 
been  a  perfect  defence  to  the  previous  action ;  especially,  if  the  felony 
were  committed  by  a  British  subject  in  a  British  vessel,  on  British 
waters ;  for  the  offence  is  not,  in  such  case,  punishable  by  the  criminal 
law  of  this  country. 

Over-vmloation  and  misrepresentation  of  the  value  of  the  subject-matter  of 
insurance,  although  they  afford  no  conclusive  proof  of  fraud,  afford  a  very 
strong  presumption  thereof. 

The  ofiioe  of  a  demurrer  to  a  Bill  in  Equity,  is  to  bring  before  the  Court  the 
right  to  maintain  a  bill,  admitting  all  its  allegations  to  be  true,  and  the 
Court  will  not,  therefore,  examine  aliunde^  what  facts  might  or  might  not 
defeat  it ;  for  this  is  the  office  of  an  answer,  or  plea. 

Although  a  Court  of  Equity  will  not  ordinarily  grant  relief,  in  cases  aiVer 
trial,  where  mere  cumulative  evidence  of  fraud  or  of  any  other  fact  is 
discovered,  yet  it  will,  wherever  the  defence  was  originally  imperfectly 
made  out  from  the  want  of  distinct  proof,  which  is  afteiward  discovered ; 
although  there  were  circumstances  of  suspicion. 

Bill  in  Equity  to  set  aside  a  judgment  in  this  Court  obtained 
upon  a  policy  of  insurance  upon  the  ground  of  newly-discov- 
ered evidence.  The  bill  in  substance  stated,  that  the  defend- 
ant was,  or  pretended  to  be,  the  owner  of  a  schooner  called 
the  Frances,  which  he  had  agreed  to  sell  at  Antigua  for 
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$6000,  and  had  agreed  to  carry  there  from  St.  Johns  with 
a  cargo  of  lumber :  and  that  the  said  defendant  intending  to 
defraud  the  plaintiffs,  and  to  induce  them  to  insure  her  for 
more  than  she  was  worth,  and  then  to  cast  away  and  destroy 
her,  and  then  to  demand  the  sum  insured,  did,  on  the  1st  of 
May,  1837,  fraudulently  represent  to  the  plaintiffs,  that  the 
said  vessel  was  worth  $8000,  and  procured  insurance  for  one 
year  on  the  said  vessel  valued  at  that  sum :  and  that  the 
plaintiffs  being  deceived  by  the  said  pretences,  executed  two 
policies  to  that  effect,  which  is  set  forth.  That  the  said  policies 
being  obtained  by  fraud,  were  void.  That  the  said  defend- 
ant on  the  29th  of  June,  1837,  intending  to  destroy  the  said 
schooner,  and  fraudulently  to  recover  the  said  insurance, 
sailed  from  St.  Johns  with  a  cargo  of  lumber,  and  a  crew  se- 
lected by  him,  ostensibly  for  Antigua,  and  proceeded  down  the 
Bay  of  Fundy  in  pleasant  weather,  from  side  to  side,  with  the 
apparent  intent  to  effect  his  said  intention,  and  navigated  her 
among  breakers,  where  she  was  saved  by  the  interference  of 
the  crew ;  that  he  went  out  of  his  course  without  necessity ; 
and  that,  on  the  2d  of  July,  1837,  he  intentionally  cast  her 
ashore  in  a  dangerous  situation,  fastened  her  there,  and 
went  on  shore  with  his  crew,  and  suffered  her  to  remain  there 
eleven  days,  though  she  might  easily  have  been  got  off;  and 
that  while  so  lying,  a  rock  under  her  bilge  caused  her  to  leak. 
That,  about  July  16th,  1837,  one  Hutchins  took  possession 
of  her  and  got  her  off,  and  removed  her,  full  of  water,  to  Mud 
Island.  That,  about  July  17th,  1837,  Elisha  D' Wolf  took  her 
from  the  said  Hutchins,  and  carried  her  to  Pimlico,  a  con- 
venient place  for  repairs.  That,  about  July  31st,  1837,  John 
Everett,  agent  for  the  plaintiffs,  took  charge  of  her,  and  with 
the  assistance  of  the  defendant  and  one  Rankin,  unloaded 
the  residue  of  cargo,  repaired  her  bottom,  and  made  her 
tight  enough  to  be  carried  to  St.  Johns.  That,  about  the  9th 
of  August,  1837,  the  said  vessel  proceeded  towards  St.  Johns, 
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the  said  Rankin  being  on  board  as  seaman,  and  Fields  (the 
defendant)  as  passenger,  under  command  of  Everett.  That,  on 
her  passage  she  went  into  Yarmouth  harbor,  and  waited  there 
two  days  for  a  favorable  wind,  and  leaked  but  little.  That 
the  defendant  bought  an  auger  at  Yarmouth,  and  bored,  or 
caused  to  be  bored,  holes  through  the  inner  plank  of  the  said 
vessel,  and  through  the  out-board  plank  five  holes,  which  he 
then  filled  up  with  slight  plugs,  easily  removed.  That,  the 
said  vessel  proceeded  on  her  passage  and  came  to  anchor  in 
Cranberry  Cove,  the  weather  being  pleasant,  and  the  water 
smooth ;  that  the  said  Everett,  having  caused  the  vessel  to  be 
pumped  dry,  went  below  for  two  hours,  and  then  returning  to 
deck,  found  her  half  full  of  water  and  sinking ;  which  was 
owing  to  the  withdrawal  of  the  said  plugs ;  and  that  the  said 
vessel  was  then  drawn  on  shore  and  filled  with  water. 

That,  on  August  14th,  the  defendant  insisted  upon  having  a 
survey,  which  was  held,  and  the  said  vessel  was  condemned 
and  sold  for  $782.20,  which  was  paid  to  the  said  defend* 
ant.     That,  on  February  23d,  1838,  the  said  defendant  Fields 
Boed  out  a  writ  from  the  U.  S.  Circuit  Court  for  the  first 
Circuit  against  the  plaintiffs,  returnable,  &c« ;  and  that,  at  the 
Oct.  Term,  1838,  issue  was  joined,  and  that  a  trial  was  had 
before  a  jury,  and  that  your  orators  being  ignorant  of  such 
fraudulent  intent  and  practices,  and  unable  to  prove  them,  a 
verdict  was  rendered  in  favor  of  Fields,  which  the  plaintiffs 
were  compelled  to  pay.     That  since  payment,  the  plaintiffs 
discovered  and  were  informed  of  the  said  boring,  and  hoped, 
that  they  would  not  have  been  called  on  to  pay  the  sums  so 
insured,  and  that  the  sums  paid  would  be  refunded.     That 
the  defendant  pretends,  that  the  policies  were  not  fraudulently 
obtained  ;  that  the  plaintiffs  were  not  deceived ;  that  no  at- 
tempt was  made  to  destroy  the  said  vessel  or  to  defraud  the 
plaintiffs ;  and  that  the  plaintiffs  were  justly  held  to  pay  the 
sums  insured.    The  bill  charges  that  the  contrary  is  true,  and 
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that  the  orators  were  deceived  by  the  said  Fields ;  who  in- 
tended to  defraud  and  actually  did  defraud  them.  Where- 
upon the  bill  prayed,  that  the  defendant  might  answer  and 
especially  might  state,  whether  he  represented  himself  to  be 
sole  owner  at  the  time  of  effecting  the  insurance  ?  whether  he 
was  owner,  and  if  not,  how  much  he  did  own,  and  who  were 
the  other  owners  ?  whether  he  had  not  agreed  to  sell  her  for 
$6000,  and  to  whom  ?  whether  he  did  not  take  passage  in 
her  for  St.  Johns  ?  whether  he  and  Rankin  were  not  on  board 
while  she  was  unloading  ?  whether  while  at  Yarmouth  the 
said  Rankin  at  the  defendant's  request  did  not  purchase  an 
auger  ?  and  for  what  purpose,  and  what  use  was  made  of  it  ? 
whether  at  Cranberry  Cove  the  defendant  took  charge  of  the 
said  vessel  ?  whether  a  survey  was  there  called  ?  whether  the 
vessel  was  sold,  and  the  proceeds  received  by  the  defendant  ? 

The  bill  also  prayed,  that  the  Court  would  decree  the  de- 
fendant to  repay  the  amount  of  the  said  judgment ;  and  that 
the  said  judgment  should  be  declared  void ;  and  lilso  prayed 
for  farther  relief. 

A  demurrer  was  put  in  to  the  bill,  which  was  argued  by  F, 
C.  Loring  for  the  defendant,  and  by  Peabody  for  the  plaintiffs. 

Loring  argued  as  follows :  —  The  first  objection  is,  that 
this  bill  charges  the  defendant  with  a  crime,  punishable  by 
our  laws,  and  by  the  English  laws,  with  death;  and  that 
the  whole  equity  of  the  bill  is  founded  on  this  diaige 

We  maintain  that,  upon  the  face  of  the  bill,  there  is  no 
remedy  either  at  law,  or  in  equity.  If  the  defendant  has 
committed  this  crime,  he  may  be  indicted  and  punished ;  but 
the  crime  cannot  be  made  the  ground  and  substance  of  a 
civil  action  till  after  the  criminal  trial.  An  action  of  assunq^ 
sit  will  not  lie  against  a  man  who  has  stolen  money  ;  the 
civil  right  is  merged  or  suspended  in  the  felony,  and  no 
stronger  authority  is  necessary  to  sustain  this  position,  than 
the  fact,  that  no  single  case  can  be  found,  where  a  bill  for 
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relief  and  discovery  has  been  brou^t  on  the  ground^  that 
the  defendant  has  committed  a  felony,  and  thereby  become 
possessed  of  money  to  which  he  was  not  entitled.  Cox  v. 
Paxton  (17  Vesey  329)  ;  Crosby  v.  Long  (12  East.  415). 

The  next  objection  to  the  bill  is,  that  it  is  brought  to  set 
aside  a  judgment,  and  shows  no  sufficient  cause.  The  law  on 
this  subject  is,  I  suppose^  the  same  as  is  applicable  to  bills  of 
review  in  equity ;  and  the  plaintiffs  must  make  out  the  same 
cause  to  set  aside  a  judgment  at  law  as  to  review  a  decree  of 
a  Court  of  Equity.  (Story's  Pleadings,  322, 328, 602 ;  Stoiy's 
Equity  Jurisprudence,  vol.  ii.  180). 

These  authorities  sustain  these  positions :  that  the  plaintiffs 
must  show  either  new  matter  arisen  since  the  judgment,  or 
new  proof  come  to  light  since  that  time,  which  could  not 
possibly  have  been  used  at  the  trial ;  and  that  the  complain- 
ants could  not,  with  due  diligence,  have  ascertained  and 
proved  the  new  fact  at  the  hearing.  The  bill  affords  no 
ground  for  equitable  relief,  and  is  bad  on  demurrer. 

The  bill  contains  two  charges :  1st,  a  fraudulent  over-val* 
oation.  But  it  does  not  allege,  that  this  was  a  fact  unknown 
to  them  at  the  hearing,  nor  that  it  coul^  not  have  been 
proved  then ;  nor  does  it  even  allege,  that  the  fact  set  forth 
as  evidence  of  the  over-valuation,  the  contract  of  sale,  was 
unknown  to  them  at  the  trial.  But  if  these  things  were 
properly  alleged,  they  do  not  make  out  any  ground  for  equi- 
table relief  on  this  point. 

Supposing  the  defendant  had  contracted  to  sell  his  vessel 
at  some  future  time  for  (||6000,  there  would  be  no  fraud  in 
insuring  her  while  she  was  his  property  for  $8000,  if  the  in- 
surers were  willing  to  do  so.  The  valuation  is  not  a  war- 
ranty ;  the  insurer  gets  his  premium ;  and  if  there  is  a  sub- 
stantial interest  at  risk,  which  is  not  denied  by  the  bill,  and 
the  owner  chooses  to  pay  a  high  premium,  there  is  no  fraud 
in  valuing  the  subject  insured  at  a  higher  sum  than  it  would 


64  MASSACHUSETTS. 


Ocean  Insurance  Company  v.  Robert  Fields,  in  Equity. 

bring  in  the  market,  if  the  valuation  is  not  so  excessive  as 
necessarily  to  lead  to  a  presumption  of  fraud.  Alsap  v. 
Commercial  Ins.  Co,  (L  Sumner  451)  ;  Marine  Ins,  Co.  v. 
Hodgson  (7  Cranch). 

The  second  charge  is,  that  the  vessel  was  intentionally  cast 
ashore,  and  her  destruction  afterward  consummated  by  bor- 
ing. There  is  a  general  ali^ation,  that  the  complainants 
were  ignorant,  at  the  hearing,  of  the  defendant's  fraudulent 
acts  and  intentions,  and  unable  to  prove  the  same ;  and  a 
special  allegation,  that  since  the  trial,  they  have  discovered 
the  fact  that  she  was  bored,  and  this  special  allegation  im- 
pliedly admits,  that  they  knew  at  the  trial,  that  the  vessel 
was  fraudulently  destroyed,  and  have  since  discovered  the 
manner  in  which  it  was  done. 

The  charge  of  fraud  was  in  their  knowledge  at  the  trial, 
and  the  defence  was  made  on  that  ground ;  if  that  does  not 
appear  by  the  bill,  it  is  admitted  to  be  the  fact;  and  it  is  not 
in  fact  pretended,  that  any  thing  has  since  been  discovered, 
except  that  two  or  three  years  after  the  trial,  a  piece  of  wood 
was  brought  to  Boston,  which,  it  is  alleged,  was  taken  from 
this  vessel.  This  fact,  if  it  be  a  fact,  is  not  any  new  matter ; 
but  is  parcel  of  the  fraud  formerly  charged  by  the  complain- 
ants. If  the  vessel  was  bored  by  the  defendant,  it  was  done 
before  the  trial. 

The  complainants  then  are  bound  to  show,  in  this  bill,  that 
this  new  proof  has  come  to  light  since  the  trial ;  and  not  only 
that,  but  that  they  could  not  by  the  use  of  reasonable  dili- 
gence have  ascertained  and  proved  it  at  the  trial.  Verdicts 
will  not  be  set  aside,  if  the  facts  on  which  the  bill  is  founded, 
though  discovered  since  the  hearing,  might  have  been  before. 
Taylor  v.  Shepard  (1  Y.  &  C.  271).  Nor  unless  some  spe- 
cial ground  of  equitable  relief  is  shown.  Harrison  v.  Nettle-' 
ship  (2  M.  &  R.  423).  Nor  to  enable  a  party  to  get  fresh 
witnesses.  Hankay  v.  Vernon  (2  Cox,  12)  ;  Williams  v. 
Lee  (3  Atkins,  223)  ;   Whitmore  v.   Thornton  (3  Price  231). 
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lojoDction  granted  after  verdict  dissolved  though  bill  charged 
£nad  and  defendant  had  not  answered.  Le  Guen  v.  Gou- 
remeur  (1  J.  C.  R.  495) ;  Bateman  v.  Mittar  (1  Sch.  6l  Le- 
ftoy,  201). 

What  are  the  all^ations  in  the  bill  touching  this  matter  ? 
There  is  not  a  single  circumstance  alleged,  or  reason  given^ 
why  this  proof  was  not  obtained  and  used  at  the  trial.    Even 
if  we  admit  the  general  allegation  of  ignorance  not  to  be 
contradicted  by  the  special  all^ation  of  the  discovery  since 
the  trial  of  .the  boring,  the  complainants  show  no  cause,  and 
DO  reason  why  they  did  not  discover  the  fraud  then.  .  But  if 
we  take  the  case  as  the  plaintiffs  state  it,  that  since  the  trial 
only,  they  have  discovered  that  the  vessel  was  bored ;  then 
it  appears,  that  they  knew  or  suspected  the  fraud  at  the  trial ; 
and  that,  since  the  trial,  they  have  discovered  a  single  fact 
going  to  prove  it ;  and  for  all  that  is  shown  by  the  bill,  this 
fact  might  have  been  ascertained  and  proved  at  the  trial. 
Tb^  Ignorance  of  the  fact  is  no  ground  for  equitable  relief. 
The  language  of  the  Court  in  Le  Guen  v.  Gouvemeur  (1 
Johnson's  Cases,  495)  is  applicable.     <'  The  chai^  of  fraud 
was  in  their  knowledge,  and  if  it  did  exist,  the  presumption 
is,  that  they  had  the  proof  in  their  power ;  for  the  presump- 
tion is,  that  a  party  is  not  ignorant  of,  or  incapable  of  evinc* 
ing,  tAe  truth  of  his  cause.     If  the  fact  be  so,  it  is  incumbent 
on  him  to  show  it,  in  order  to  excuse  the  apparent  neglect, 
and  support  his  claim  to  an  exception  in  his  favor.     In  the 
present  case,  there  is  no  circumstance  alleged,  from  which  it 
can  be  reasonably  inferred,  that  the  respondents  could  not 
with  proper  diligence  have  possessed  themselves  of  evidence 
of  the  &ct,  if  such  was  the  fiict,  in  the  trial  at  law,  and  no 
such  pretence  is  alleged  in  their  bill." 

The  bill  then  is  bad,  because  it  does  not  allege  affirmative* 
ly,  that  this  evidence  could  not  have  been  obtained  in  time 
for  the  trial ;  and  because  it  does  not  allege  that  any  dili- 
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gence  was  uaed  to  obtain  it ;  and  that  the  complainants  have 
not  been  guilty  of  laches,  or  negligence,  in  respect  to  it ;  nor 
does  it  even  allege,  how  this  fact  came  to  their  knowledge. 
Dexter  v.  Arnold  (5  Mason  313)  ;  Respass  v.  McLanahan 
(Hardin,  342)  ;  Young  v.  Keighly  (16  Vesey,  354) ;  Livings- 
ton V.  HtMs  (1  J.  C.  R.  124)  ;  Bingham  v.  Danson  (Jac.  243). 

If  we  examine  the  statements  in  the  bill,  in  relation  to  the 
loss  of  this  vessel,  it  will  appear,  that  this  fact,  if  it  be  one^ 
might  easily  have  been  ascertained,  and  proved  at  the  trial, 
and  that  they  had  the  power  then  to  prove. 

The  fact  alleged  is,  that  the  vessel  was  bored  in  her  bot- 
tom. The  existence  of  such  a  fact  might  easily  have  been 
ascertained  by*  inspection.  The  suit  at  law  was  commenced 
in  February  and  tried  in  October,  a  period  of  eight  months 
intervening;  this  aflforded  time.  The  vessel,  it  is  alleged, 
was  sold,  and  so  without  the  control  of  the  defendant ;  and  it 
is  not  alleged,  that  they  were  prevented  from  examining  her. 
The  complainants  had  an  agent,  Everett,  it  is  alleged,  on  the 
spot,  who  was  on  board  at  the  time  the  vessel  is  said  to  have 
been  bored.  While  he  was  on  board,  she  began,  it  is  said, 
to  leak  in  a  most  extraordinary  and  mysterious  manner,  which 
can  only  be  accounted  for  by  her  being  bored.  Each  one 
of  these  facts  is  alleged,  and  moreover  the  complainants  knew 
or  suspected,  that  this  vessel  was  fraudulently  destroyed. 

They  were  then  put  on  the  inquiry  for  fraud.  They  had 
time,  opportunity,  an  agent  on  the  spot,  and  they  knew,  that 
the  vessel  leaked  in  a  manner,  which  they  say  can  only  be 
accounted  for  by  her  having  been  bored ;  and  yet  they  never 
had  that  vessel's  bottom  examined,  and  never  took  any  pains 
to  ascertain  whether  any  injury  had  been  done  to  her.  If  the 
rule  were  contrary,  and  plaintiff  was  held  to  show,  to  get  this 
relief,  that  he  had  all  the  means  in  his  power  to  obtain  this 
evidence,  and  neglected  to  use  them,  the  bill  would  make  out 
a  good  case. 
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Another  ground  of  demurrer  is,  that  the  bill  seeks  a  dis* 
ooTery,  which  may  subject  the  defendant  to  a  criminal  prose* 
cofioo*  As  to  the  discovery  sought,  this  is  undoubtedly  good 
cause  of  demurrer :  and  if  the  bill  is  so  framed,  that  the  de- 
fendant is  not  bound  to  answer  it,  or  any  part  of  it,  then  it  is 
bad  on  general  demurrer.     (Story,  Eq.  PI.  438,  452.) 

The  offence  charged  is  punishable  by  our  laws  with  death. 
It  appears  from  the  allegations  of  the  bill,  if  they  are  true, 
that  the  defendant,  being  the  owner  of  this  vessel,  did,  on  the 
high  seas,  wilfully  and  corruptly  destroy  this  vessel  with  in- 
tent to  prejudice  the  insurers,  by  intentionally  casting  her 
ashore,  and  then  consummated  his  purpose  by  boring ;  thus 
bringing  the  defendant  within  the  scope  of  the  Statute  26 

March,  1804,  ^l. 

The  idea  of  seeking  a  discovery  by  a  bill  in  equity,  which 

may  subject  the  defendant  to  the  loss  of  his  life,  is  abhorrent 

to  all  the  principles  of  law  and  equity,  which  are  recognized 

in  the  courts  of  England  and  this  country. 

Peabodj/y  for  the  Plaintiffs,  argued  as  follows : — ^The  objec- 
tions made  by  the  counsel  for  the  Defendant,  are  to  the  sub- 
stance of  the  bill,  and  it  is  argued,  that,  upon  the  complain- 
ant's allegations,  he  has  no  case.  For  the  purpose  of  deciding 
the  present  question,  all  the  allegations  in  the  bill  are  to  be 
taken  as  true  and  well  stated. 

The  allegations  in  the  bill  are  in  substance,  that  the  De- 
fendant with  a  fraudulent  design  misrepresented  the  value  of 
his  vessel  when  he  applied  for  insurance.  That  after  he  sail- 
ed from  St.  Johns,  he  carelessly  navigated,  and  voluntarily 
run  his  vessel  on  to  Mud  Island.  That  he  afterwards  bored 
the  vessel,  or  caused  her  to  be  bored,  and  thereby  caused  her 
to  fill  with  water ;  and  thereupon  caused  her  to  be  surveyed, 
condemned,  and  sold ;  and  thus  occasioned  the  loss  of  her. 
That  he  sued  the  Defendants,  and  they,  being  ignorant  of  all 
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the  matter  aforesaid,  were  obliged  to  submit  to  a  judgment 
against  them,  &c.  That  all  these  fraudulent  doings  came  to 
the  knowledge  of  the  Defendants,  since  the  said  judgment 
was  rendered.  And  the  bill  prays^  that  Fields  should  repay 
the  amount  of  the  judgment,  that  the  judgment  may  be  de- 
creed void,  and  for  other  and  farther  relief. 

The  Defendant's  objections  are, 

lit  That  the  bill  charges  a  crime,  for  which  the  Defend- 
ant should  be  indicted ;  and  it  shows  no  case  for  remedy  in 
law  or  equity.  That  a  crime  cannot  be  the  ground  and  sub- 
stance of  a  suit 

2d.  That  the   bill   is  brought  to  set  aside  a  judgment, 

and  shows  no  sufficient  cause.  That  it  is  like  a  bill  of  re- 
view. 

By  the  the  English  law,  it  is  in  some  cases  said,  if  a  man 

commits  a  felony,  and  thereby  injures  anotlier  man,  or  ob- 
tains his  property,  the  injured  man  may  not  sustain  his  suit 
for  damages  against  the  felon,  until  he  is  prosecuted  and  con- 
victed or  acquitted.  But  this  Court  will  not  be  governed  by 
English  Statutes.  The  object  of  this  rule  of  law  is  to  induce 
prosecutions  for  offences.  But  the  Supreme  Judicial  Court 
of  Massachusetts  says,  it  is  doubful  if  such  be  the  law  in  Eng- 
land, and  it  certainly  is  not  law  in  this  country.  Boardman 
V.  Gore  et  al.  (15  Mass.  R.  336).  The  doctrine  that  no  civil  ac- 
tion lies  where  the  injury  sustained  is  occasioned  by  crime, 
by  common  law,  is  not  universally  true  (as  our  Court  be- 
lieve) in  England.  It  is  only  true  in  cases  of  robberies  and 
larcenies,  which  by  the  common  law  are  felonies. 

Another  reason  for  the  rule  may  be,  that  by  common  law,  the 
Act  of  Felony  forfeits  all  the  felon's  property  to  the  crown, 
and  it  is  fruitless  to  give  an  action,  where  there  can  be  no 
property  to  satisfy  a  judgment.  Such  reasons  do  not  exist 
with  us. 

Actions  are  every  where  sustained,  in  a  variety  of  cases, 
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whefe  crimes  occasioned  the  damages  sued  for.  Such,  among 
others,  are  actions  for  slander,  and  assault  and  battery. 

The  English  cases  referred  to^  are  cases,  where  a  remedy  is 
sought  for  damages  resulting  immediately  from  the  felony,  as 
for  a  felonious  assault  and  battery,  &c.  Ours  is  not  a  similar 
case.  We  seek  relief,  by  having  money  paid  back,  which  was 
wroDgfolly  recovered ;  and  to  vacate  a  judgment  obtained 
wrongfully,  by  suppressing  facts.  We  do  not  allege,  that  the 
judgment  was  a  crime.  In  this  country,  if  A.  make  his  note 
and  forge  the  name  of  B.  thereon  as  endorser,  and  sell  it  to 
C,  at  law,  C.  may  maintain  an  action  against  A.  on  the  note, 
or  for  money  paid,  though  the  foi^ry  of  B.'s  name  was  the 
only  inducement  to  C.  to  part  with  his  money. 

Again  ;  it  is  the  most  comm<Hi  ofBce  of  a  Bill  in  Equity  to 
seek  for  indemnity  for  frauds.  Thus,  money  obtained  by 
nusrepresentations,  or  fraudulent  papers,  is  recovered  by  pro* 
ceedings  in  equity.  So,  also,  fraudulent  deeds  are  cancelled, 
and  lands  obtained  by  them  are  recovered  by  decrees  in 
equity.  So,  equity  grants  relief  not  only  against  deeds, 
writings,  and  solemn  assurances,  but  against  judgments  and 
decrees  obtained  by  fraud  and  imposition.  JReigal  et  ah  v. 
Wood  (1  John  Ch.  R.  402). 

Thus,  where  a  deed  was  obtained  of  the  Plaintiffs  by  fraud 
by  B.,  who  confessed  judgment  to  H.,  and  Bobbins  innocent- 
ly, and  for  a  good  consideration,  bought  the  judgment  with  a 
lien  on  the  land  obtained  by  the  fraudulent  deed ;  it  was 
decreed,  that  Bobbins,  though  ignorant  of  the  fraud,  must  re- 
convey  the  land  to  the  Plaintiff.  The  land  was  thereupon 
discharged  of  the  judgment,  and  a  perpetual  injunction  laid 
against  the  execution  of  the  judgment  on  that  land.  The 
fraits  of  the  judgment  were  restored  to  the  Plaintiff;  but,  as 
the  judgment  being  by  H.  v.  B.  might  be  good,  it  was  not  re- 
voked, but  left  to  be  satisfied  on  B's.  property,  if  it  could  be 
found.   Lwingstan  v.  Hubbs  et  ah  (4  John.  Ch.  R.  512).     So, 
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where  a  judgment,  which  had  been  paid,  was  fraudulently  kept 
alive,  and  satisfied  by  taking  the  PlaintifTs  land  ;  the  Defend- 
ants, who  were  assignees  of  the  judgment,  were  decreed  to  re- 
lease the  land  to  the  owners,  to  deliver  up  possession,  and  to 
pay  rents,  and  profits,  and  for  waste.  Troup  v*  Wood  et  al.  (4 
John.  Ch.  R.  228). 

Fraud  and  damages,  coupled  together,  entitle  the  party 
to  relief  in  equity.  Bacon  v.  Bromon  (7  John.  Ch.  R.  194). 
And  indeed,  a  Court  of  Equity  has  an  undoubted  jurisdic- 
tion to  relieve  against  every  species  of  fraud.  But  fraud  is 
so  various,  that  it  is  difficult  to  enumerate  and  classify  all  the 
cases  where  the  Court  will  relieve.  (1  Story,  Eq.  Jurisp. 
188,  189). 

The  Defendant  says,  that  the  Plaintiff  must  show,  that  new 
matter  has  arisen  since  the  trial ;  or  that  new  proof  has  come 
to  light,  which  could  not  posnbly  have  been  used  at  the  trial, 
and  that  the  complainants  could  not  with  due  diligence  have  as- 
certained and  proved  the  new  fact,  at  the  hearing ;  or  otherwise 
the  bill  is  bad. 

The  bill  alleges  the  frauds  before  named  :  avers  that  at  the 
trial,  they  were  unknown  to  the  Plaintiff;  and  that  they  have 
discovered  them  since  the  trial ;  and  all  this  is  admitted  by 
the  demurrer ;  or,  for  the  purpose  of  the  present  hearing,  are 
to  be  considered  true. 

The  Defendants  professed  to  object,  that  the  bill  is  in  sub- 
stance bad :  it  was  not  supposed,  they  would  take  exceptions 
to  forms,  which,  if  well  taken,  might  require  amendment.  But 
we  insist,  that  the  allegations  in  the  bill  are  sufficient.  It  is 
not  necessary  in  the  bill  to  state  the  history  of  the  discovery 
of  new  facts  proving  a  fraud,  which  were  not  suspected  at  the 
time  of  the  trial,  nor  the  various  efforts  then  made  to  discover 
the  true  history  of  the  case.  It  will  be  enough  to  show,  on 
the  trial  of  this  case,  that  due  diligence  was  used  at  the  form- 
er trial,  and  that  such  facts,  showing  a  gross  fraud,  which 
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was  oot  then  supposed  to  exist,  have  since  been    discov- 
ered. 

What  was  proved  at  the  former  trial  seems  to  us  to  have  no 
bearing  on  the  question  now  submitted  to  the  Court. 

If  the  Plaintiffs  show,  that  the  Defendant  bored  twenty 
holes  through  the  sound  and  soUd  plank  of  the  bottom  of  the 
vessel,  and  thus  sunk  the  vessel,  and  that  such  proceedings 
were  unsuspected,  until  the  repairs  of  the  vessel  were  under* 
taken,  some  time  after  the  former  trial,  we  think  it  will  be 
for  the  Court  to  decide  when  the  evidence  shall  be  presented, 
(but  not  now),  whether  those  injuries  could  with  due  dili- 
gence have  been  discovered,  before  the  former  trial. 

The  Plaintiff  was  bound,  on  the  former  trial,  to  use  all  reO' 
ionable  diligence:  not  Bllpostible  diligence.  For  by  attpos- 
tihk  diligence,  such  as  cutting  up  a  vessel,  every  latent  defect 
or  injury  in  her  could  at  any  time  be  discovered. 

But  to  present  now,  as  far  as  practicable,  every  question, 
tending  to  show,  whether  the  Plaintiffs  can  maintain  any  bill, 
we  admit,  that  on  the  trial  of  this  case,  it  will  appear,  that  on 
the  former  trial,  the  Defendants  alleged  in  defence  the  mis- 
representation of  the  value  of  the  vessel ;  and  the  attempt  and 
design  to  cast  her  away  on  Mud  Island,  and  failed  to  prove 
them.  But  we  aver,  that  the  distinct  fraud  of  boring  the 
vessel  was  not  then  alleged  or  suspected  by  us ;  and  we  ad- 
mit, that  if  an  unsuccessful  attempt  to  prove  a  fraud  at  the 
former  trial,  takes  from  the  Plaintiffs  the  right,  now  to  show 
the  same  or  other  distinct  and  more  gross  frauds,  we  have 
no  case. 

We  think  this  bill  is  not  analogous  to  a  bill  of  review,  and 
that  the  authorities  cited  on  that  subject  are  inapplicable. 

We  think  this  is  a  case,  merely  of  seeking  relief  from  the 
consequences  of  a  fraud  ;  that  the  power  of  the  Court  to  give 
relief  in  such  cases  is  so  well  established,  that  it  is  needless  to 
cite  cases  to  show  it.     The  objection,  that  the  bill  seeks  to 


72  MASSACHUSETTS. 


Ocean  Insarance  Company  v.  Robert  Fields,  in  Equity. 

make  the  Defendant  criminate  himself^  is  not  valid.  Bills  very 
generally  charge  fraud,  and  frauds  are  generally  crimes  either 
at  common  law,  or  by  statute.  The  Defendfuatis  always  call- 
ed on  to  answer  the  charges.  If  the  latter  objection  is  well 
founded,  all  Bills  in  Equity,  charging  fraud,  are  illegal,  for 
they  all  seek  to  make  the  Defendant  criminate  himself. 

Story  J.  Tliis  case  comes  before  the  Court  upon  a  de* 
murrer  to  the  bill ;  and,  of  course,  the  demurrer  admits  the 
truth  of  the  statements  made  in  the  bill,  at  least  for  the  pur- 
poses of  the  present  argument.  The  bill  asserts,  in  substance, 
that  the  judgment  recovered  in  this  Court  upon  the  policy  of 
insurance  in  the  case,  was  procured  by  the  fraud  of  the  de- 
fendant Field,  which  has  been  satisfied ;  and  that  the  loss 
of  the  vessel,  upon  which  the  recovery  was  had,  was  occa- 
sioned by  the  fraud  of  the  defendant,  in  fraudulently  casting 
away  the  vessel,  and  also  in  fraudulently  boring  holes  in  her 
bottom.  There  is,  also,  another  distinct  allegation,  of  a 
fraudulent  misrepresentation  of  the  value  of  the  vessel  in- 
sured, at  the  time  when  the  policy  was  underwritten.  The 
bill  then  goes  on  to  allege,  although  not  in  a  very  precise  and 
accurate  form,  that  at  the  trial  of  the  cause  in  this  Court,  the 
plaintiffs  were  "  uninformed  of  the  fraudulent  intentions  and 
practices  of  the  said  Fields"  stated  in  the  bill,  and  '^  were 
unable  to  prove  the  same,  which  were  by  the  said  Fields 
fraudulently  suppressed  and  concealed,"  and,  thereupon,  the 
verdict  was  rendered  against  the  plaintiffs.  The  bill  farther 
alleges,  that  since  the  payment  of  the  judgment,  ^^  they  for 
the  first  time  discovered  and  were  informed  of  the  boring  of 
the  hdes,  in  the  said  vessel  herein  described,  the  same  con- 
cerning ; "  and,  therefore,  prays  the  interposition  and  relief 
of  the  Court  in  the  premises. 

Now,  upon  this  posture  of  the  case,  all  these  all^ations  of 
misrepresentation  and  fraud  must  be  taken  to  be  true ;  and  if 
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they  are,  they  certainly  do  present  a  strong  appeal  to  the  jus- 
tioe  and  equity  of  the  Coart,  unless  solid  grounds  can  be 
established  to  repel  the  conclusion. 

What  then  are  these  grounds  ?  No  just  objection  exists 
as  to  the  jurisdiction  of  the  Court,  because  it  is  a  suit  between 
in  alien  on  one  part,  and  a  corporation,  all  of  whose  members 
are  citizens  of  some  one  State  in  this  Union,  on  the  other  port ; 
and,  besides,  this  is  a  case  to  overhaul  and  set  aside  a  judg- 
ment of  this  Court,  which,  perhaps,  no  other  Court  is  compe- 
tent to  do  to  the  same  extent,  and  with  all  the  same  beneficial 
consequences,  as  may  be  here  attainable. 

The  first  objection  urged  against  the  bill,  is,  that  it  charges 
the  defendant,  Fields,  with  a  crime,  punishable,  both  by  our 
kw  and  the  English  law,  with  death  ;  and  that,  under  such 
circumstances,  the  bill  is  not  maintainable.  Now,  in  the  first 
place,  although,  if  the  charge  in  the  bill  be  of  a  public  crime 
comnutted  by  the  party,  that  may  constitute  a  good  ground 
against  compelling  him,  personally,  to  a  dbcovery  thereof;  yet  it 
is  by  no  means  a  sufficient  reason  in  all  cases,  why,  if  the  fact 
is  made  out  by  other  proofs,  the  plaintifls  may  not  well  be 
ratided  to  relief.  It  is  by  no  means  true,  as  a  general  propo- 
sition in  the  common  law,  that,  because  the  act  is  a  public 
crime,  therefore  the  civil  rights  of  other  parties  afifected 
th^eby  are  meiged  or  suspended  by  the  rights  of  the  govern- 
ment to  punish  the  same,  even  when  the  crime  is  a  felony. 
The  most,  that  can  be  said,  is,  that  the  common  law  requires, 
that  before  the  party,  injured  by  any  felonious  act,  can  seek 
dvil  redress  for  it,  the  matter  should  be  heard  and  disposed 
of  before  the  proper  criminal  tribunal,  in  order  that  the  justice 
of  the  country  may  be  first  satisfied,  in  respect  to  the  public 
offence.  But  after  a  verdict  of  acquittal  or  conviction,  and  a 
judgment  thereon,  that  judgment  is  so  far  conclusive  in  any 
cdlateral  proceeding,  quoad  the  subject-matter,  that  the  ob- 
jection is  thereby  removed  to  bringing  that,  sub  judicio,  in  a 
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civil  action,  which  was  the  proper  subject-matter  of  a  crim- 
inal prosecution.  So  the  doctrine  was  laid  down  by  Lord 
EUenborough,  in  the  case  of  Crosby  v.  Long  (12  East  R. 
409),  in  which  he  was  supported  by  the  whole  court.  In 
Boardman  v.  Gore  (15  Mass.  R.  331),  the  Supreme  Court 
of  Massachusetts  held,  that  this  doctrine  had  not  been 
adopted  in  our  country.  Upon  that  point,  it  is  not  now 
necessary  to  pronounce  any  definitive  opinion,  although  cer- 
tainly the  reasoning  of  the  late  learned  Chief  Justice,  upon 
that  occasion,  has  great  force  and  strength  in  it.  In  Cox  ▼. 
Paxton  (17  Ves.  329),  Lord  Eldon  recognized  the  doctrine 
of  the  courts  of  common  law  as  strictly  applicable  in  equity. 
But  then  the  case  there,  was,  that  the  plaintiffs  made  this 
title  to  relief  against  a  third  person  through  a  felony  com- 
mitted against  them  by  their  own  clerk,  by  an  embezzlement 
of  their  moneys  intrusted  to  him,  and  vested  by  him  in  cer- 
tain life  policies  of  insurance,  which  had  been  tranferred  by 
the  clerk  to  the  defendant,  alleged  in  the  bill  to  be  with 
notice.  Lord  Eldon,  upon  a  demurrer,  thought  the  bill  not 
maintainable,  upon  the  ground,  that  the  relief  was  to  be 
reached  through  the  felony  of  the  clerk,  and  that  an  action 
at  law  would  not  lie  to  recover  the  moneys  embezzled,  if  they 
had  been  in  the  hands  of  the  defendant.  That  might  be 
true,  if  the  party  had  not  been  convicted  or  acquitted  upon 
a  criminal  prosecution  therefor ;  and  there  was  no  such  alle- 
gation in  the  bill.  But  if  he  had  been,  I  profess  not  to  see 
very  distinctly,  what  real  objection  lay  to  the  bill.  But  upon 
this  case,  also,  I  give  no  opinion  ;  because  the  present  stands 
upon  considerations  wholly  independent. 

In  the  first  place,  the  plaintifls  here  do  not  claim  title, 
through  any  felony  committed  by  the  defendant  to  maintain 
an  original  suit.  Their  case  is  the  converse  of  that  of  Cox 
V.  Paxton  (17  Ves.  329)  ;  for  theirs  is  purely  matter  of  a 
defence  to  a  suit  brought  originally  by  the  defendant,  in 
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which  he  deduced  his  own  title  to  recover,  through  an  asserted 
fiaodulent  and  felonious  act  on  his  part.    There  can  be  no 
possible  doubt,  that,  if  the  plaintiffs  had,  in  the  suit  at  law, 
known  the  real  facts,  and  had  sufficient  proofs  thereof,  they 
might  have  set  up  that  very  felony  as  a  bar  to  the  plain- 
tiflTa  recovery  in  that  suit.     It  is  a  case  completely  out  of  the 
mischiefs  of  the  rule  at  the  common  law  ;  and  it  would  be  a 
monstrous  doctrine  to  assert,  that  any  person  claiming  a  right 
to  an  action  founded  upon  his  own  fraud  and  felony,  could 
avail  himself  of  it,  and  thus,  by  his  own  turpitude,  exclude 
the  other  party  from  a  perfect  defence  to  the  action.    To 
sach  a  case,  the  maxim  of  retributive  justice  is  most  properly 
addressed :  Attegans  siuim  turpitudiTiem  nan  est  audiendus. 
Now,  the  very  reason,  upon  which  the  present  bill  is  founded, 
is,  that  this,  a  perfect  and  valid  defence  at  law,  was,  by  the 
fraudulent  concealment  of  the  defendant,  and  the  total  igno- 
ranoe  of  the  plaintiffs  in  the  facts,  incapable  of  being  set  up 
to  the  original  action  ;  and  the  recovery  was,  therefore,  in- 
equitable and  iniquitous.     It  would  be  against  all  the  prin- 
ciples of  a  court  of  equity,  to  allow  one  party  to  practice  a 
fiaud  upon  another  innocent  party,  and  by  another  act  of 
fraudulent  concealment    recover  a   judgment  against  him 
founded  upon  the  prior  act ;  and  then  to  be  permitted  to 
assert  this  double  iniquity  as  a  bar  to  all  equitable  relief 
against  the  judgment.     Upon  this  ground,  alone,  the  objec- 
ti<m  would  be  unavailable. 

But  there  is  another  and  still  more  urgent  and  decisive 
answer  to  the  objection.  The  bill  states  a  case,  where  the 
felony,  if  any,  was  committed  on  board  a  British  vessel  by  a 
British  subject,  within  British  waters.  It  is,  of  course,  there- 
fore, solely  punishable  by  the  British  laws.  Now,  although 
this  Court  may  judicially  take  notice  of  the  common  law  and 
the  crimes  recognized  therein ;  yet,  as  to  the  statute  law  of 
Great  Britain,  now  in  force,  or  created  since  the  Revolution, 
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it  IB  difficult  to  perceive,  how  it  can  be  judicially  taken  notice 
of,  or  established  before  the  Court,  except  in  the  same  manner 
and  by  the  same  proofs,  as  the  criminal  laws  of  any  other 
foreign  country. 

Even  supposing  the  present  statute  law  of  Great  Britain 
could  be  judicially  taken  notice  of  by  the  Court,  and  the 
offence  supposed  be  a  felony  by  that  law,  it  would  not  change 
the  posture  of  the  present  case ;  because  the  criminal  laws  of 
a  foreign  country  cannot  be  of  any  force,  or  be  in  any  man- 
ner enforced  in  any  other  country,  unless  recognized  by  some 
treaty  stipulation.     Now,  the  common  law  of  England  does 
not  apply  the  rule,  that  a  civil  action  cannot  be  maintained 
for  any  injury  or  trespass,  which  involves  a  felony,  unless  it 
be  a  felony  committed  in,  and  cognizable  and  punishable  by 
the  courts  within  the  realm.     If  it  be  an  offence  committed 
in  a  foreign  country,  there  can  be  no  merger  or  suspension  of 
the  civil  rights  of  the  injured  party,  until  there  has  been  a 
conviction  or  acquittal  of  the  offender,  for  the  plain  reason, 
that  there  can  be  no  trial  thereof  had  in  the  tribunals  of 
England ;  and,  consequently,  in  such  a  case,  the  whole  policy 
of  the  rule  is  completely  swept  away.     Upon  either  ground, 
therefore,  the  objection  fails  of  support. 

Another  objection  is,  that,  although  the  bill  changes,  that 
the  policy  was  procured  by  a  fraudulent  over-valuation,  yet, 
it  does  not  allege,  that  the  facts  relied  on  to  establish  it,  were 
unknown  to  the  Plaintiffs  at  the  time  of  the  trial ;  and  that 
even  if  these  things  were  properly  alleged  in  the  bill,  yet  they 
constitute  no  ground  for  equitable  relief.  Now,  the  bill  is 
certainly  not  pointed  and  stringent  as  to  the  want  of  knowl- 
edge on  the  part  of  the  Plaintiffs,  as  it  should  and  ought  to 
have  been.  It  is  not  improbable,  that  the  concluding  allega- 
tion in  the  bill,  that,  since  the  payment  of  the  judgment,  the 
Plaintiffs  were  for  the  first  time  informed  of  the  boring  of  the 
holes,  &c.,  <<  and  of  all  things  herein  allied  the  same  con- 
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oeraiiig/'  was  thought  to  be  sufficient  to  cover  this  particular 
mattery  although  it  certainly  does  not.     This  charge,  therefore, 
of  the  bill,  if  it  constituted  the  whole  equity,  would,  by  rea- 
son of  this  defect,  be  insufficient  to  sustain  it     But,  if  the 
chaige  were  rightly  framed,  with  the  proper  allegations,  it 
would,  ia  my  judgment,  constitute  a  complete  title  to  relief. 
A  fraudulent  over-valuation  and   misrepresentation   of  the 
value  of  the  subject-matter  of  insurance  will  avoid  a  policy 
of  inaorance ;  and  if  unknown  at  the  time  of  the  trial  and 
jm^ment,  is  a  proper  case  for  equitable  interference.    Over- 
valuation, I  agree,  is  no  necessary  proof  of  fraud ;  and  far 
less,  a  positive  statement  of  a  sale  bargained  for  at  a  high 
price  in  the  port  of  destination.    But  there  may  be  very  co- 
g^it  circumstances,  from  which  fraud  may  be  inferred,  where 
the  cause  otherwise  labors  under  strong  suspicions.    Besides ; 
the  demurrer  with  reference  to  this  matter  is  merely  argumen- 
tative, and  addressed  to  the  sufficiency  of  the  proofs,  and, 
therefore,  seems  in  this  respect  to  be  of  the  character  of  a 
speaking  demurrer.     However,  if  the  other  charges  in  the 
bill  can  stand,  and  sustain  it,  the  demurrer  must  be  over-ruled. 
Then,  as  to  the  main  objection,  on  the  ground  of  the  frau- 
doleot  casting  away  of  the  vessel,  and  especially  of  boring 
holes  in  her,  it  is  suggested,  that  in  point  of  fact,  the  defence 
of  fraud  was  made  at  the  trial,  and  did  not  prevail.    Assum- 
ing that  it  was  so,  still,  as  the  bill  admits  nothing  of  this  sort, 
but  charges  that  the  facts  were  unknown  until  after  the  judg- 
ment, this  Court  cannot  upon  demurrer  travel  out  of  the  alle- 
gations of  the  bill.    The  office  of  a  demurrer  is  to  bring  be- 
fore the  Court  the  right  to  maintain  the  bill  upon  the  admis- 
sion pro  hoc  vice  of  the  entire  truth  of  all  its  allegations  ;  and 
the  Court  cannot  look  alnmde  to  search  out  or  conjecture, 
what  other  facts  might  or  did  exist  to  defeat  the  bill.     That 
is  the  proper  office  of  a  plea  or  answer. 
But  the  parties  admit,  for  the  sake  of  the  argument,  that 
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the  point  of  fraud  was  made  at  the  trial ;  but  that  it  was  in 
effect  founded  upon  circumstances  of  suspicion,  not  sustained 
by  any  clear  and  satisfactory  proofs  ;  and  that  the  boring  of 
the  holes  was  not  known  or  suspected  at  the  trial ;  and  that 
it  was  not  and  could  not  therefore  then  be  a  matter  of  con- 
troversy.    Now,  I  agree,  that  mere  cumulative  evidence  to 
the  fact  of  fraud  or  any  other  leading  fact  not  discovered  since 
the  trial,  will  not  ordinarily  constitute  any  just  ground  for  the 
interference  of  a  Court  of  Equity  to  grant  relief,  for  the  solid 
reason,  that  it  is  for  the  public  interest  and  policy  to  make  an 
end  to  litigation,  or,  as  was  pointedly  said  by  a  great  Jurist, 
that  suits  may  not  be  immortal,  while  men  are  mortal.    But 
I  do  not  know,  that  it  has  ever  been  decided,  that,  in  an  as- 
signable case,  where  the  defence  has  been  imperfectly  made 
out  at  the  trial,  from  the  defect  of  real  and  substantial  proofs, 
although  there  were  some  circumstances  of  a  doubtful  char- 
acter, or  some  presumptions  of  a  loose  and  indeterminable 
bearing  before  the  Jury,  and  afterwards  newly-discovered  evi- 
dence has  come  out,  full,  and  direct,  and  positive,  to  the  very 
gist  of  the  controversy,  a  Court  of  Equity  will  not  inter- 
fere to  grant  relief  and  to  sustain  a  bill  to  bring  forth  and  try 
the  force  and  validity  of  the  new  evidence.     My  recollection 
does  not  furnish  me  with  any  case,  where  a  doctrine  so  strict 
and  so  binding  has  been  positively  upheld  and  pronounced. 
The  disposition  of  Courts  of  Equity,  upon  this  head,  seems, 
as  far  as  I  can  gather  it,  not  to  encourage  new  litigation  in 
cases  of  this  sort ;  but,  at  the  same  time,  not  to  assert  tbeir 
own  incompetency  to  grant  relief,  if  a  very  strong  case  can 
be  made  out.     A  fortiori  all  reasoning  upon  such  a  point 
must  be  powerfully  increased  in  strength,  when  it  is  applied 
to  a  case,  which,  upon  the  face  of  the  bill,  is  composed  and 
concocted  of  the  darkest  ingredients  of  fraud,  if  not  of  crime. 
At  all  events,  it  would  be  an  extraordinary  course  for  a  Court 
of  Equity  to  pronounce  such  a  judgment  in  such  a  case  upon 
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a  demorrer,  rather  than  to  retain  it  for  a  final  adjudication 
upon  a  hearing  of  the  merits,  where  the  full  pressure  of  the 
whde  tBLCts,  and  the  weight  of  all  the  attendant  circumstances 
known  at  the  trial  and  discovered  since,  may  be  fully  brought 
before  it.  While  the  Court  would  not  be  disposed  lightly  to 
interfere  with  the  verdict  of  the  Jury,  upon  the  point  of  fraud, 
it  might  well  deem  itself  at  liberty  to  look  deeper  into  the  case 
upcMi  new  evidence  which  might  justly,  if  known  at  the  time, 
have  changed  the  verdict  of  the  Jury. 

I  agree,  that  there  is  a  strong  analogy  between  bills  of  this 
sort  and  bills  of  review,  as  to  newly-discovered  evidence ; 
although  there  may  possibly  be  some  ground  for  a  distinction, 
in  favor  of  the  former  bills,  founded  upon  the  consideration, 
that  they  approach  somewhat  nearer  to  the  analogy  of  motions 
for  a  new  trial.     The  subject  was  a  good  deal  considered  by 
this  Court  in  Dexter  v.  Arnold  (5  Mason,  R.  309)  and  Wood 
V.  JMaftn  (2  Sumner,  R.  316,  324,  to  336),  where  it  will  be 
found,  that  the  principal  cases  are  reviewed.     It  does  not  ap- 
pear to  me,  that  it  can  be  laid  down  as  a  positive  rule,  that 
in  no  case  whatsoever  ought  relief  to  be  granted,  however 
stringent  the  evidence  may  be,  which  goes  to  establish  the 
fraud  asserted,  but  imperfectly  brought  out  at  the  trial,  from 
the  mere  defect  of  evidence  without  laches  of  the  party  seek- 
ing relief  in  Equity.     But  in  the  present  case,  I  am  not  pre- 
pared to  say,  that  the  very  fraud  now  preferred  in  the  bill  was 
identical  with  that  propounded  at  the  trial.     Fraud  in  casting 
away  a  ship  may  be  very  distinguishable  from  fraud  in  destroy- 
ing her  by  boring  holes  in  her  bottom.     Both  may  concur  and 
be  concomitant  circumstances  of  the  same  general  transaction : 
bat  they  may  also  constitute  distinct  and  independent  trans- 
actions and  matters  of  defence.     How  can  a  Court  of  Equity, 
upon  a  dry  demurrer,  assert,  that  they  are  the  one,  rather  than 
the  other  ?     If  I  were  compellable  to  decide  upon  the  face  of 
this  bill,  what  in  this  case  was  the  real  proximate  cause  of  the 
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loss  and  destruction  of  the  vessel,  I  should  say,  that  it  was 
not  the  casting  away  of  the  vessel,  but  the  boring  of  the  holes 
in  her  bottom.  But  it  is  unnecessary  to  decide  that,  because 
upon  a  demurrer,  in  odium  spoUatoris,  the  Court  will  not  de- 
cide a  matter  of  such  importance  in  his  favor,  but  reserve  it 
for  a  final  hearing  upon  the  merits. 

Objections  have  been  urged  to  the  frame  of  the  bill  in  other 
respects  ;  that  it  does  not  contain  any  allegations  of  due  dili- 
gence to  ascertain  these  facts  before  the  trial,  and  that  the 
Plaintiffs  have  lain  by  and  been  guilty  of  gross  negligence 
and  laches.  That  may  be  or  may  not  be  made  out  upon  a 
final  hearing  of  the  merits.  But  the  bill  asserts  that  the  bor- 
ing of  the  holes  was  unknown  until  after  the  judgment ;  and 
the  Court  cannot  presume  that  it  could  by  any  prior,  seasona- 
ble diligence,  have  been  established.  If  it  might  have  been 
discovered  by  such  vigilance,  it  is  more  properly  a  matter  of 
defence,  than  of  allegation  in  the  bill. 

Upon  the  whole,  my  opinion  is,  that  the  Demurrer  ought 
to  be  over-ruled. 
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Isaac  W.  Arthub^  and  others,  Libellants  and  Appel- 
lants V.  The  Schooner  Cabsics. 

Wbbrx  the  schooner  Casstus  was  chartered  to  the  master,  as  owner,  for  a 
certain  voyage,  and  by  the  terms  of  the  charter-party,  the  general  owners 
were  to  share  the  freight  with  the  master, — It  toas  held,  that  the  general 
owners  were  directly  liable,  as  owners,  for  the  voyage ;  and  that  the  c^aim 
of  the  shippers  for  damages  was  not  restricted  to  the  master  personally, 
although  their  agreement  was  made  solely  with  him. 

"Where,  also,  the  master  was,  by  his  agreement  with  the  shippers,  to  deliver 
the  cargo  at  Velasco,  but  upon  his  arriving  there,  the  consignee  refused  to 
receive  it, — It  was  held,  that,  as  the  cargo  was  not  of  a  perishable  nature, 
the  master  was  bound  to  land  it  at  Velasco,  and  store  it  for  the  benefit  of 
the  shippers,  and  could  not  carry  it  to  another  port,  nor  sell  it ',  although  it 
could  not  be  sold  at  Velasco. 

So,  ajflo,  where  freight  was  payable  ^'  on  delivery  of  the  cargo  at  the  port 
of  Velasco,** — It  vdos  keld^  that  until  such  a  delivery,  no  freight  could 
accrue ;  and  that  the  master  should  have  landed  the  cargo,  and  secured  his 
lien  for  freight  by  placing  it  in  the  hands  of  his  agent  for  the  benefit  of 
the  owners,  but  subject  to  the  freight. 

But  as  the  master  had  carried  the  cargo  to  New  Orleans,  and  sold  it,  it  was 
kMf  that  the  libellants  were  entitled  to  receive  the  actual  value  of  the 
cargo  at  Velasco  at  the  time  when  the  same  might  have  been  there 
landed,  deducting  all  duties  and  charges,  and  the  fireight  for  the  voyage, 
as  if  the  cargo  had  been  duly  landed. 

The  rule  of  damages  in  prize  cases  ordinarily  supposes,  that  the  vessel  has 
been  captured  before  she  has  arrived  at  the  port  of  destination,  and  the 
Court,  in  odium  spoliatoris,  will  presume  the  cargo  to  be  worth  more  at 
the  port  of  destination  than  the  prime  cost  by  10  per  cent.  But  to  cases 
where  the  vessel  has  arrived  at  the  port  of  destination  this  rule  does  not 
apply. 

Libel  on  a  charter-party,  in  rem  against  the  schooner,  and 
m  personam  against  the  master.  The  libel,  in  substance, 
stated :  — 

\st.  That  Simon  E.  Cottrell,  master  of  the  schooner 
Cassius,  on  the  third  day  of  October,  1838,  by  a  certain 
charter-party  of  affreightment  at  New  York,  annexed  to  the 
libel,  made  and  concluded  between  him  and  the  libellant,  en- 

FOL.  II.  It 


82  MASSACHUSETTS. 


leaac  W.  Arthur  et  al.  v.  The  Schooner  Caraius. 


gaged  to  take  and  receive  on  board  the  said  schooner  a  cargo 
of  white  pine  and  hemlock,  and  lumber,  both  under  and 
on  deck,  and  all  such  lawful  goods  and  merchandize  as  the 
libellants  might  think  proper,  to  ship  and  transport  the  same 
from  said  New  York  to  the  port  of  Velasco,  in  Texas,  by 
the  way  of  Kingston  on  the  North  River. 

Zd.  That  it  was  engaged,  among  other  things,  that  the 
libellants  should  pay  to  the  said  Cottrell  for  the  freight  or 
charter  of  the  said  vessel  at  the  rate  of  fifteen  dollars  for 
each  thousand  feet  of  inch-board  measure  on  delivery  at  the 
port  of  Velasco,  in  conformity  with  the  bills  of  lading,  with 
five  per  cent,  primage,  such  payment  to  be  made  in  the  man- 
ner specified  in  the  said  charter-party*  It  was  also  agreed, 
among  other  things,  that  no  freight  should  be  paid  on  such  part 
of  the  cargo,  if  any,  as  might  be  lost  in  rafting  the  same  on 
shore. 

3d.  That  on  the  17th  of  October,  1638,  in  pursuance  of 
the  said  contract,  the  libellants  delivered  and  shipped  on 
board  the  Cassius,  the  following  goods  and  merchandize: 
47,755  feet  hemlock  and  pine  lumber ;  29,836  feet  hemlock 
boards,  siding,  &c.  ;  9  boxes  doors,  door-casings,  &c. ; 
10  boxes  window-glass;  1  box  books,  stationary,  &c. ; 
1  Franklin  stove  ;  1  box  stove  ;  43  pounds  of  pipe ;  3  boxes 
paste  blacking ;  all  of  great  value,  to  wit,  of  the  value  of 
$1561,  for  which  the  said  Cottrell  signed  four  bills  of  lading, 
in  the  usual  form,  stipulating  to  deliver  the  same  to  one 
Morgan  L.  Smith,  upon  payment  of  freight,  according  to  the 
said  charter-party,  with  primage  and  average. 

4ih.  That  soon  afterwards  the  vessel  set  sail  and  arrived 
at  Velasco  on  the  9th  day  of  November,  1838,  and  that  the 
said  Cottrell  did  not  deliver  the  said  cargo  to  the  said  Smith, 
but  set  sail  and  went  to  New  Orleans,  and  there  sold  it  and 
received  the  proceeds  and  still  retains  the  same. 

5ih.  That  the  libellants  have  always  well  and  truly  per- 
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fonned  their  covenants  and  undertakings,  but  that  the  said 
CottreD  has  not,  by  not  delivering  the  said  cargo  to  the  said 
Smith. 

6th.  That,  by  reason  of  such  non-delivery,  the  Hbellants 
have  lost  not  only  all  the  profits,  which  they  would  have  re- 
ceived, if  the  said  cargo  had  been  delivered,  but  also  the 
whole  value  of  the  said  cargo ;  and  that  the  said  Cottrell 
whoUy  refuses  to  pay  them  the  amount  of  their  damages,  ok 
the  value  of  the  cargo,  or  the  proceeds  of  itB  sale  in  New 
Orleans,  and  that  their  damages  amount  to  a  large  sum  of 
money,  to  wit,  $3000. 

Whereupon  the  libellants  pray,  that  process  may  issue 
agtunst  the  said  vessel,  and  that  the  said  Cottrell  and  all  other 
persons  interested  be  cited  to  appear,  and  that  the  Court  will 
pronounce  the  damages  aforesaid,  and  decree  such  other 
relief  to  the  libellants  as  shall  to  law  and  justice  appertain, 
and  condemn  the  said  vessel  and  all  persons  intervening,  in 
costs. 

The  Answer  of  the  master  stated,  as  follows  : 

IsL  That  the  respondent  was  authorized  by  the  owners 
of  the  schooner  Cassius,  and  had  made  an  agreement  with 
the  said  owners,  to  victual  and  man  the  said  .schooner,  and 
to  receive  for  compensation  therefor,  and  for  his  own  services 
as  master,  one  half  the  freight  earned  by  the  schooner,  and 
the  other  half  to  be  paid  to  the  said  owners. 

2d»  The  respondent  admitting  the  several  matters  in  the 
first,  second  and  third  articles  of  the  libel  to  be  true,  except 
the  valuation  of  the  goods,  farther  alleges,  that  the  Cassius 
set  sail  and  arrived  at  Velasco  on  the  9th  day  of  November, 
1838,  as  set  forth,  and  that  upon  her  arrival,  the  said  Morgan 
L.  Smith,  consignee  of  the  cargo,  came  on  board  with  a 
pilot,  and  instructed  the  respondent  to  raft  the  said  lumber 
ashore,  as  the  said  pilot  should  direct,  and  that  the  said  pilot 
thereafter  directed  the  mode  in  which  the  said  lumber  should 
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be  rafted  ashore^  and  about  twelve  thousand  feet  of  lumber 
were  made  into  a  raft  and  towed  ashore,  as  nearly  as  practi- 
cable,  pursuant  to  his  directions,  and  then  left  to  drift  ashore ; 
and  that  the  same  raft  was  safely  landed,  and  was  hauled  out 
of  the  water  by  men  in  the  employ  of  the  said  Smith,  who 
was  himself  present.  That  afterwards,  before  any  more 
could  be  so  rafted  ashore^  the  said  Smith  gave  notice,  that  he 
would  receive  no  noore  of  the  lumber,  and  would  not  pay  any 
freight  thereon  in  case  it  should  be  landed,  and  advised  the 
respondent  to  throw  it  overboard,  as,  in  that  case,  he  could 
call  on  the  underwriters,  he  being  fully  insured,  and  the 
respondent  could  also  receive  from  the  underwriters  the 
amount  of  his  freight ;  and  that  the  said  Smith  asserted  to  the 
respondent,  that  there  was  not  money  enough  in  Velasco  to  pay 
the  freight  for  the  said  cargo  ;  and  that  the  winds  and  weather 
were  as  favorable  for  landing  the  remainder  of  the  said  lum- 
ber as  they  were  when  the  raft  was  landed ;  and  that  the  said 
Velasco  is  a  small  and  poor  place,  containing  not  more  than 
twenty-eight  houses,  and  not  more  than  one  hundred  and 
twenty-six  inhabitants,  and  that  there  was  no  market  at 
Velasco  for  the  said  lumber,  and  that  the  same  could  not 
have  been  there  sold  for  sufficient  to  pay  the  freight  agreed 
upon  by  the  charter-party  ;  whereupon  the  respondent  set 
set  sail  for  New  Orleans,  that  being  deemed  to  be  the  best 
port  to  make  with  such  a  cargo,  with  the  residue  of  the  cargo 
on  board,  and  there  sold  the  same,  and  the  net  proceeds  of 
the  sale  amounted  to  $1277.16. 

Sd.  That  the  respondent  has  well  and  ti-uly  performed  his 
covenants  and  undertakings,  inasmuch  as  he  had  no  means  in 
his  power  to  compel  the  said  Smith  to  receive  the  said  cargo, 
and  to  pay  the  freight  thereon,  and  was  not  bound  to  part 
with  the  possession  of  the  said  cargo,  until  the  said  freight 
was  paid  ;  and  the  respondent  avers,  that  he  was  ready  and 
willing,  and  offered  to  deliver  the  said  cargo  according  to  the 
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tenns  of  the  charter-party ;  but  that  the  said  Smith  would  not 
receive  it,  nor  pay  freight,  and,  therefore,  that  the  libellants 
did  not  well  and  truly  perform  their  covenants  and  agreements 
in  the  said  charter-party,  and  in  consequence  thereof,  the 
respondent  was  compelled  to  convey  the  cargo  to  New 
Orleans,  and  there  to  sell  it. 

4th.  The  said  respondent  denies,  that  the  libellants  have 
lost  any  profits  upon  the  said  lumber,  and  avers,  that  it  could 
not  have  been  sold  at  Velasco  for  enough  to  pay  the  freight, 
and  the  respondent  claims,  to  be  paid  by  the  libellants,  the 
amount  of  freight  according  to  the  term  of  the  charter-party, 
to  wit,  $1291.50,  and  the  farther  sum  of  $800  for  the  deten- 
tion and  delay  at  Velasco,  and  for  transporting  the  cargo  to 
New  Orleans,  and  he  claims  to  hold  the  whole  proceeds  of 
the  sale  of  the  said  lumber  at  New  Orleans,  to  pay  the  sum 
due  to  him  from  the  libellants ;  and  he  prays  the  honorable 
Court  to  decree,  that  the  balance  remaining  due  to  him  from 
the  libellants,  shall  be  by  them  paid  to  him ;  and  he  denies 
that  the  libellants  have  suffered  any  damages.    Wherefore  he 
prays  the  Court  to  pronounce  against  the  libel  and  condemn 
the  libellants  in  costs. 

The  answer  was  subsequently  amended,  by  stating,  that 
the  box  of  books  and  stationary,  and  the  three  boxes  of  paste 
blacking,  were  not  sold  with  the  cargo  at  New  Orleans,  but 
were  sent  to  the  said  Smith  by  the  schooner  William  Bryant, 
from  New  Orleans,  and  the  stoves  and  pipe  were  not  sold,  and 
that  their  value  when  taken  on  board  at  New  York,  was  about 
twelve  dollars,  and  that  in  addition  to  the  proceeds  of  the  said 
sale,  the  said  stoves  and  pipes  are  insufficient  to  pay  to  the 
respondent  the  amount  due  to  him,  and,  therefore,  he  claims 
to  bold  them. 

The  Answer  of  the  owners  corresponded  in  substance  to 
the  answer  of  the  master,  and  stated,  that  by  the  agreement 
existing  between  them  and  the  said  master,  the  said  master 
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was  owDer,  for  the  voyage,  of  the  said  schooner,  and  as  such 
owner  solely  responsible  for  all  contracts  relative  to  the  same, 
and  that  the  owners  are  not  liable  for  any  default,  neglect,  or 
other  liability  of  the  said  master  in  relation  to  the  said  voy- 
age ;  that  the  owners  never  received  any  account  from  the 
said  Cottrell,  nor  from  any  other  person  during  the  time  in 
which  the  schooner  was  performing  her  said  voyage  to 
Yelasco,  any  more  than  the  sum  of  $638.58,  except  that 
they  received  from  the  said  Cottrell  the  said  stoves  and  pipes, 
and  that  they,  the  owners,  insist  that  they  are  entitled  to  the 
said  sum,  and  the  said  stoves  and  pipes,  as  having  been  paid 
and  delivered  by  the  master  under  his  contract  with  them. 

There  was  evidence  tending  to  show,  that  the  consignee, 
susbequently  to  his  refusal,  offered  to  receive  the  cai^. 

At  the  hearing  in  the  District  Court,  there  was  a  decree 
dismissing  the  libel,  and  from  that  decree  an  appeal  was 
brought  to  this  Court. 

The  cause  was  now  argued  by  F.  C  Loring  for  the  libel- 
lants,  and  by  William  Gray  for  the  respondents. 

For  the  libellants  it  was  contended  as  follows : 

The  matters  put  in  issue  by  the  pleadings  are,  1st,  the  cause 
of  the  departure  from  Yelasco ;  2d,  its  sufficiency  in  point  of 
law  to  excuse  the  departure. 

The  respondents  allege,  1st,  that  the  consignee  refused  to 
receive  the  cargo  at  Yelasco ;  2d,  that  it  could  not  be  sold  there 
for  enough  to  pay  the  freight ;  and  then  argue  that  the  mas- 
ter was  justified  in  taking  the  cargo  to  New  Orleans  and  sell- 
ing it  there,  and  has  the  right  to  retain  the  proceds  in  pay- 
ment of  the  freight  stipulated  to  be  paid  on  the  delivery  at 
Yelasco. 

The  libellants  deny  both  tlie  fact  and  the  law. 

The  alleged  refusal  of  the  consignee  to  receive  the  cargo  is 
relied  upon  as  the  main  ground  of  defence. 

The  proof  of  this  is  drawn  from  an  abandonment,  made  by 
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him  to  the  insurers  on  the  cargo,  on  account  of  the  unfortu- 
nate result  of  an  attempt  to  land  a  part  of  it,  and  the  state  of 
the  weather,  and  from  some  testimony,  as  to  a  refusal  by  the 
oooaignee  to  pay  the  freight. 

The  abandonment  was  a  matter  between  the  shippers  and 
insurers,  which  did  not  in  any  wise  affect  the  master,  nor  dis- 
charge him  from  his  contract  to  land  the  cargo  according  to 
the  charter-party. 

The  testimony  as  to  the  refusal  to  pay  the  freight  is  by  no 
means  satisfactory  or  unequivocal,  and  is  entitled  to  little 
weight. 

But  however  this  may  be,  it  is  fully  proved,  that  afterwards, 
the  consignee  urged  the  master  to  wait  for  a  favorable  oppor- 
tunity and  land  the  cargo,  and  promised  to  pay  the  freight  if 
landed  according  to  the  charter. 

If  there  had  been  a  refusal,  it  was  fully  retracted,  and  the 
parties  stood  as  if  none  had  been  made. 

But  if  the  consignee  did  refuse,  the  question  remains  wheth- 
er the  master  was  thereby  justified  in  leaving  the  port,  taking 
the  cargo  to  another  port  and  selling  it. 

By  the  maritime  law,  the  shippers  are  bound  to  pay  the 
freight.    The  consignee  is  not,  unless  he  receive  the  goods. 

The  master  is  bound  to  carry  and  deliver  the  cargo,  unless 
prevented  by  perik  of  the  seas.  He  is  a  mere  carrier,  having 
no  interest  in  the  cargo,  or  the  result  of  the  adventure  ;  if  it 
arrive  at  a  poor  market,  it  does  not  diminish  his  freight. 

By  the  charter-party,  the  owners,  not  the  consignee,  were 
to  pay-the  freight :  he  therefore  did  not  look  to  the  cargo,  and 
had  not  even  a  lien  upon  it  for  the  freight.  His  duty  was 
simply  to  deliver  the  cargo  according  to  his  contract,  and  look 
to  the  charterers  for  the  freight.  If  after  delivery  the  con- 
signee had  refused  to  give  the  stipulated  bills  on  the  charter- 
ers for  the  freight,  he  might  perhaps  have  had  the  right  to  sell 
enough  to  pay  it :  at  any  rate,  he  would  have  earned  his 
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freight ;  and  if  the  consignee  had  then  refused  to  receive  the 
cargo,  the  loss  would  have  fallen  on  the  owners,  and  not  on 
the  master.  Marine  Ordinances,  book  3,  tit.  3,  sec.  517 ; 
Chickering  v.  Fowler  (4  Pick.  372  );  Story  on  Bailments,  p. 
340—350. 

As  to  the  allegation,  that  the  cargo,  if  landed,  could  not  have 
been  sold  for  enough  to  pay  the  freight :  the  fact,  if  proved, 
would  be  wholly  immaterial,  especially  as  the  freight  was  pay- 
able in  New  York,  and  could  not  be  affected  by  the  stale  of 
the  market  at  Velasco :  but  the  evidence  shows,  that  if  land- 
ed in  good  order,  it  could  have  been  sold  at  a  large  profit, 
and  for  much  more  than  the  freight. 

The  testimony  to  the  contrary,  comes  from  persons,  who 
evidently  have  no  knowledge  as  to  this  matter. 

This  is  the  defence  set  up  in  the  answer ;  but  there  is  a  fact 
in  the  case,  not  stated  in  the  answer,  which  explains  the  con- 
duct of  the  master  in  going  to  New  Orleans,  and  clears  up 
the  mystery  which  otherwise  overhangs  the  proceedings  at 
Velasco.  ^ 

It  appears  from  the  testimony  of  various  witnesses,  and  also 
from  the  protests  made  by  hiin,  that  he  was  alarmed  for  the 
safety  of  his  vessel,  while  lying  off  Velasco ;  that  he  consider- 
ed her  to  be  in  a  dangerous  situation,  and  did  not  deem  it 
prudent  to  remain  there  longer. 

There  can  be  no  doubt  on  the  evidence,  that  this  was  the 
true  cause  for  the  departure :  and  none,  but  that  this  fear  was 
without  just  cause ;  and,  that  if  the  vessel  were  seaworthy,  it 
would  have  been  perfectly  safe  and  prudent  to  have  remained, 
until  a  favorable  opportunity  should  occur  to  land  the  cargo. 

It  was  not  the  alleged  refusal  of  the  consignee  to  receive 
the  cargo,  nor  the  state  of  the  market  at  Velasco,  but  an  un- 
founded fear  for  the  safety  of  his  vessel,  which  induced  him 
to  go  to  New  Orleans,  against  the  remonstrance  of  the  con- 
signee. 
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And  if  this  be  proved,  there  can  be  no  question  as  to  the 
liability  of  the  owners  to  indemnify  the  shippers  for  the  loss 
occasioned  thereby. 

As  to  damages,  the  authorities  seem  to  establish  the  rule, 
that  where  the  cargo  has  not  been  delivered  at  the  port  of 
destination,  the  amount  to  be  recovered  shall  be  the  value  at 
the  time  and  place  of  shipment,  with  the  addition  of  ten  per 
centum  and  interest.  The  Livebf  (I  Gallison,  327)  ;  Wheel- 
wright V.  Beers  (2  Hall,  391);  The  Amiable  Nancy  (3 
Wheaton,  327);  Smith  v.  Richardson  (3  Caines,  219); 
Bridge  v.  Austin  (4  Mass.  115)  ;  Dusad  v.  Murgairoyd  (1 
Wash.  C.  C.  Rep.  13)  ;  Crilpins  v.  Conseequa  (Peters,  Circ.  C. 
Rep.  86);  Willings  v.  Same  (Peters,  C,  C.  Rep.  172); 
Yauqua  v.  Nixcn  (Peters,  C.  C.  Rep.  221) ;  The  Liicy  (3 
Rob.  208). 

No  deduction  is  to  be  made  for  freight,  as  the  cargo  was  not 
delivered  according  to  the  charter-party.  Lawcs  on  Charter 
Parties,  148 ;  Abbott  on  Shipping,  273.  Delivery  precedes 
the  r^ht  to  demand  freight ;  Logs  of  Mahogany,  (2  Sumner 
601).  No  pro  rata  freight  was  earned  ;  the  libellants  derived 
no  benefit  from  the  carriage  to  New  Orleans,  and  none  can 
be  claimed  for  the  raft  landed,  because  it  does  not  appear  that 
it  was  landed  according  to  the  charter-party,  nor  in  good 
order,  nor  how  much  was  landed,  and  because  the  contract 
was  to  deliver  the  whole  and  not  a  part. 

For  the  Respondents,  it  was  contended  as  follows : 
The  charter-party  was  merely  a  personal  contract  between 
Simon  G.  Cottrell  and  the  shippers,  and  no  liability  attaches  to 
the  owners  of  the  schooner.  Cottrell  was  the  owner  for  the 
voyage.  Taggard  et  ah  v.  Loring,  (16  Mass.  R.  336  ;)  Abbott 
on  Shipping,  page  22,  ed.  1829.  And  as  such,  neither  the 
general  owner  nor  the  vessel  is  liable  for  his  acts.  We  con- 
cede, as  a  general  proposition,  that  the  ship  is  bound  to  mer- 
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chandize,  and  merchandize  to  the  ship.  Abbott  on  Shipping, 
93  ;  Volunteer  and  Cargo^  (1  Sumner,  557).  But  we  con- 
tend, that  this  principle  does  not  extend  to  cases  where  the 
general  owner  is  not  the  owner  for  the  voyage.  It  is  well 
settled,  that  a  lien  on  a  cargo  for  freight  may  be  displaced  by 
particular  circumstances,  which  denote  a  clear  and  determin- 
ate abandcMiment.  Logs  of  Mahogany  (2  Sumner,  589). 
If,  therefore,  a  lien  for  freight  may  be  displaced,  so  may  a 
lien  upon  the  vessel ;  and  we  take  the  position,  that  where 
the  owner  for  the  voyage  is  distinct  from  the  general  owner, 
the  lien  is  displaced. 

If  the  owners  have  made  a  special  contract  for  the  employ- 
ment of  a  ship,  as  was  the  case  here,  the  master  cannot  sub- 
stitute another  contract.  Abbott  on  Shipping,  99.  The 
owner  is  not  liable  for  goods  clandestinely  taken  on  board. 
Walter  v.  BretDer(\l  Mass.  R.  99).  In  Kleine  v.  (ktara{2 
Gall.  68),  the  Court  say,  that  where  the  charterer  becomes  own- 
er for  the  voyage,  there  is  no  lien  of  the  general  owner  for 
freight.  It  is  confined  to  cases  where  the  carrier  for  freight 
is  the  owner  for  the  voyage.  The  rights  are  reciprocal ;  if 
the  general  owner  has  merely  a  personal  action,  the  ship- 
per should  have  no  more.  Now,  Cottrell  was  the  owner,  and 
the  general  owners  never  received  more  than  $638.58,  and 
the  stoves  and  pipe,  valued  at  $12 ;  and  yet  it  is  sought  to 
make  them  responsible  for  the  whole. 

If,  however,  the  Court  is  of  opinion,  that  the  owners  of 
this  vessel  are  liable,  then  we  come  to  the  merits.  The  mak- 
ing of  the  charter-party,  loading  the  vessel,  and  arrival  at 
Velasco,  are  not  disputed.  The  libellants'  ground  of  action 
is  upon  non-delivery  at  Velasco,  going  to  New  Orleans,  sell- 
ing cargo,  and  retaining  proceeds.  The  non-delivery,  sale,  &c, 
are  admitted ;  but  the  reasons  assigned  for  this  course,  consti- 
tute the  defence.  These  are,  1st.  That  the  consignee,  who  was 
owner,  or  agent  for  the  owners,  refused  to  receive  the  cargo, 
and  to  pay  the  freight  according  to  the  charter-party.     2.  That 


OCTOBER  TERM,  1841.  91 


Isaac  W.  Arthur  et  al.  v.  The  Schooner  Cassius. 


the  cargo  could  not  have  been  sold  at  Velasco  for  enough  to 
pay  freight 

What,  then,  are  the  principles  of  law  which  govern  such  a 
case  ?  The  master  has  a  lien  upon  a  cai^  for  fre^ht,  and 
is  not  bound  to  part  with  the  cargo  until  the  freight  is  paid. 
Abbott  on  Shipping,  247,  278 ;  Bradsireet  v.  Baldvnn  (1 1 
Mass.  R.  229).  An  express  contract  is  no  waiver  of  lien. 
Peyroux  et  al  v.  Howard  et  al.  (7  Peters,  324).  Volunteer 
fmd  Cargo  (1  Sumner,  557).  It  cannot  be  denied,  that  he 
has  such  lien  upon  the  cargo,  and,  as  a  necessary  result,  has 
the  right  to  retain  it.  If,  therefoVe,  the  master  forward  goods, 
or  be  prevented  or  discharged  from  so  doing,  he  is  entitled  to 
his  whole  freight.  Hunter  v.  Frinsep  (10  East,  394).  If 
the  consignee  refuse  to  receive  the  cargo,  the  master  may,  by 
authority  of  a  magistrate,  sell  a  part  for  payment  of  his  freight, 
aDd  deposit  the  rest  in  a  warehouse.  Valin  Ord.  Mar.  book 
3,  tit  3,  art.  17.  The  voyage  being  performed,  and  the  master 
ready  to  deliver  the  cai^^o,  he  is  entitled  to  freight.  1  Johns. 
R.  213,  14 ;  3  Johns.  319 ;  2  Johns.  Cases,  371  ;  Abbott 
on  Shipping,  note,  pp.  288  and  298.  Morgan  v.  Ins.  Co. 
N.  America  (4  Dallas,  455).  If  it  could  not  be  sold,  he 
would  have  a  right  to  carry  it  to  the  nearest  and  most  conven- 
ient port. 

Bat  if  the  csrgo  could  have  been  sold  at  Velasco  for 
enough  to  pay  freight,  yet,  after  the  refusal  of  the  consignee  to 
accept,  the  master  became  agent  for  the  owners  of  cai^ ;  and 
the  owners  of  the  vessel  are  not  responsible  for  his  acts  in  that 
capacity.  Then  if  the  master  had  no  right  to  go  to  New 
Orleans,  we  say,  that  after  the  cargo  was  carried  to  Velasco, 
and  the  consignee  refused  to  receive  it,  the  master  thereupon 
became  the  agent  of  the  shippers,  and  his  acts  in  that  capac- 
ity cannot  affect  the  owners.  7%e  Sarah  Ann  (2  Sum.  206, 
210) ;  The  Gratitudine  (3  Rol.  240)  ;  Phill.  on  Ins.  i.  192  ; 

Siodfcer  v.  Harru  (3  N.  R.  417);   PhiB.  on  Ins.  i.  471  ; 
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fValdens  v.  Ph.  his.  Co.  (5  Johns.  R.  324,  5)  ;  Young  v. 
Smith  (3  Dana,  92).  If  the  consignee  refuse  to  receive  the 
cargo,  the  master  must  act  as  agent  for  the  owners ;  that  is, 
he  alone  is  accountable  to  them. 

It  may  become  important  to  consider  where  is  the  burthen 
of  proof ;  and,  in  such  case,  if  we  show  a  refusal  to  receive 
and  pay  freight,  and  the  libellants  rely  upon  a  waiver,  they 
take  the  onus. 

Stoby  J.  This  cause  has  been  very  fully  argued  upon  the 
appeal.  The  merits  of  the  whole  controversy  mainly  turn 
upon  the  following  points.  1.  Whether  there  was  in  fact  a 
final  refusal  on  the  part  of  the  consignee  at  Velasco  to  re- 
ceive the  goods  there.  2.  If  there  was,  whether  the  master 
had  a  right,  under  all  the  circumstances,  to  carry  the  same  to 
New  Orleans,  and  there  to  make  sale  of  them  on  account  of 
the  shippers.  3.  If  the  respondents  fail,  on  these  points,  to 
make  out  a  satisfactory  defence  in  proof,  whether,  as  owners 
of  the  Cassius,  they  are  responsible  for  damages  to  the  libel- 
lants. 4.  If  they  are  so  Uable,  what  should  be  the  rule  and 
measure  of  the  damages. 

In  respect  to  the  liability  of  the  owners  of  the  Cassius 
(who  have  intervened  for  their  own  interest)  in  this  suit,  I 
have  no  difficulty.  The  charter-party  is  in  no  just  sense  a 
mere  personal  contract  of  the  master.  It  contains  an  express 
stipulation,  pledging  not  only  the  personal  security  of  the 
master,  but  also  the  Cassius  and  her  freight  and  appurte- 
nances, for  the  due  fulfilment  of  the  covenants  of  the  charter- 
party  on  his  side.  Now,  if  the  master  was,  as  the  owners  of 
the  Cassius  by  their  answer  assert,  owner  for  the  voyage,  under 
a  special  agreement  with  them,  I  do  not  perceive,  why  he  is 
not  to  be  deemed  so  for  all  purposes  whatsoever,  and  to  have 
a  perfect  right  as  such  owner  to  pledge  the  Cassius  for  the 
due  fulfilment  of  the  charter-party.      If,  on  the  other  hand. 
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the  general  owners  were  owners  for  the  voyage^  as  I  am  of 
opinion  upon  their  own  statement  of  their  agreement  with 
the  master,  they  ought  to  be  held  to  be,  then  the  Cassius  is 
liable  upon  the  charter-party,  which  is  not  denied  to  have 
been  only   authorized  to  be  made  for  the  voyage  therein 
stated.     What  was  that  agreement,  as  stated  in  the  answers 
both  of  the  master  and  the  owners  ?    That  the  roaster  <'  should 
employ  and  navigate  the  Cassius,  and  victual  and  man  her, 
and  should  be  entitled  to  retain  as  his  compensation  iherefory 
and  for  his  oum  services  as  master^  one  half  of  the  freight, 
which  should  be  earned  by  the  Cassius,  and  he  was  to  pay 
the  other  half  of  the  freight  to  the  owners  of  the  said  schoon- 
er."    The  owners,  then,  were,  upon  acknowledged  princi- 
ples of  law,  jointly  interested  with  the  master  in  the  freight ; 
and  jointly  responsible  with  the  master  to  the  shippers,  as 
partners  or  part  owners  in  the  freight  and  profits  of  the 
voyage  (the  gross  freight)  ;  or  he  was  to  receive  the  half  freight 
in  lieu  of  and  as  a  compensation  for  his  services  as  master, 
and  then  the  owners  were  directly  liable  as  owners  for  the 
voyage,  as  well  as  general  owners.     In  either  view,  the  case 
would  fall  within  the  principles  applicable  to  the  jurisdiction 
of  Courts  of  Admiralty  by  proceedings  in  rem  upon  charter 
parties,  which  were  recognized  in  the  case  of  The  Volunteer 
(i  Sumner,  550),  with  which  I  have  not  since  seen  any  rea- 
son to  be  dissatisfied.     The  case  of  Taggard  v.  Loring  (16 
Mass.  R.  336)  has  been  cited  at  the  bar  as  establishing,  that 
the  master  was  owner  for  the  voyage.     That  case  is  distin- 
guishable in  its  actual  circumstances  from  the  present.     The 
agreement  in  that  case  does  not  appear  from  the  statements 
of  the  Report  to  have  been  identical  with  the  present.     And 
if  it  were,  I  must  say,  that  I  should  have  some  diflSculty  in  ac- 
ceding to  the  authority  of  that  case,  if  it  meant  to  establish, 
that  the  roaster  had  an  exclusive  special  ownership  in  the  ship 
for  the  voyage.     I  should  rather  incline  to  the  opinion,  that  if 
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he  had  any  ownership  at  all  for  the  voyage,  it  was  in  common 
with  the  general  owners.  In  the  present  case  there  does  not 
appear  to  be  any  distinct  proof  of  what  the  agreement  be- 
tween the  owners  and  master  was.  None  is  produced  in 
writing,  and  none  is  established  in  the  testimony.  It  rests 
wholly  upon  the  answers  of  the  owners  and  master,  whose 
statements  on  such  a  point,  even  if  responsive  to  the  allega- 
tions of  the  libel  (which  they  are  not),  would  not  of  them- 
selves, in  a  Court  of  Admiralty,  be  satisfactory  evidence. 
Besides ;  there  is  this  additional  consideration,  that  the  char- 
ter-party, in  this  very  case,  was  executed  by  the  master  in 
his  character  as  master,  and  not  as  charterer  and  owner  for 
the  voyage.  The  respondents  have  admitted  in  effect,  that 
he  was  entitled  to  make  the  charter-party  ;  and  they  held 
him  out  to  the  public,  from  the  nature  of  this  employment,  as 
a  freighting  vessel,  as  having  general  authority  to  bind  the 
owners  on  a  freighting  voyage.  The  secret  agreement,  there- 
fore, between  the  master  and  the  owners,  as  to  the  shares  of 
the  freight  between  them,  or  the  rights  of  the  master  in  the 
navigation  and  control  of  the  vessel,  cannot,  as  they  were 
not  made  known  to  the  charterers,  bind  them,  or  vary  their 
rights  against  the  general  owners.  This  objection,  therefore, 
in  every  view  is  unmaintainable. 

Then  as  to  the  merits  of  the  case.  In  the  first  place,  was 
there  any  absolute,  positive,  and  final  refusal  of  the  consignee 
to  receive  the  cargo?  There  certainly  is  something  in  the 
conduct  and  management  both  of  the  master  and  the  con- 
signee in  respect  to  their  proceedings  at  the  port  of  Velasco, 
which  is  exceedingly  suspicious,  and  mysterious,  not  to  say, 
which  gives  rise  to  great  doubts,  whether  there  was  not  some 
connivance  between  them  for  purposes  adverse  to  the  inter- 
ests of  the  charterers,  on  whose  account  the  shipment  was 
made.  It  has  been  suggested  at  the  argument,  that  the  con- 
signee was,  or  at  least  might  fairly  be  presumed  to  be,  the  real 
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owner  of  the  shipment.  I  see  no  sufficient  foundation  for 
such  a  suggestion  in  the  facts  of  the  case.  It  is  repugnant 
to  the  apparent  objects  and  intentions  of  the  charter-party ; 
and  if  the  consignee  had  been  the  intended  shipper  in  the 
original  enterprise^  it  is  inconceivable,  why  he  was  not  made 
a  direct  party  to  the  charter-party.  His  conduct  at  Velasco, 
while  it  may  furnish  s<Hne  reason  to  doubt  (if  the  evidence  is 
believed)  bis  good  faith  to  the  charterers  and  shippers,  can- 
not be  adnoitted  to  cqntrol  their  rights  or  change  their  prop- 
erty without  their  knowledge  and  adoption  'of  all  his  conduct. 
It  is  said,  that  he  might  have  been  made  a  witness  in  the 
cause  on  the  part  of  the  libellants.  Perhaps  he  might,  but 
certainly  not  without  a  release,  which,  if  he  has  sacrificed 
their  interests,  they  would  be  very  unwise  to  give.  On  the 
other  hand,  the  respondents  could  have  used  him  as  a  wit- 
ness without  a  release ;  and  if  they  meant  to  rely  upon  his 
being  the  owner  of  the  shipment,  it  was  their  own  fault  not 
to  take  it,  or  to  exhibit  other  proofs  of  the  fact,  since  it  is 
properly  a  matter  of  defence  to  the  suit. 

The  conduct  of  the  master  in  signing  two  protests,  each  of 
which  was  false  in  its  statements,  as  he  in  his  answer  on  oath 
now  admits,  is  utterly  without  excuse.  It  was  done  in  con- 
nivance with  the  consignee,  under  the  pretence  on  his  side, 
(as  his  letter  to  the  master  shows),  that  the  landing  of  the 
cargo  was  either  impracticable,  or  so  dangerous  and  expen- 
sive, that  the  whole  might  be  abandoned  to  the  underwriters, 
and  thus  the  loss  thrown  on  them ;  when  in  point  of  fact,  as 
all  the  evidence  now  in  the  case  conclusively  shows,  the  lapd- 
ing  might  have  been  effected  without  danger  or  difficulty. 
These  protests  were  drawn  up  and  signed  by  the  master  for 
the  purpose  of  giving  this  very  gloss  to  the  transaction. 
Neither  of  these  protests  alludes  in  the  slightest  manner  to 
the  refusal  of  the  consignee  to  receive  the  cargo.  On  the 
contrary,  both  of  these  protests,  as  well  as  the  letter  of  the 
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consignee,  put  the  case  upon  the  other  ground.  But  I  cannot 
but  entertain  some  suspicion,  founded  upon  the  positive  evi- 
dence in  the  case,  that  another  motive  had  its  operation  upon 
the  mind  of  the  consignee,  that  is,  a  desilre  to  have  the  cargo 
landed  and  sold  by  the  master  at  auction  on  account  of  the 
underwriters,  so  that  It  might  be  bought  in  at  a  low  price  for 
his  own  benefit.  Be  this  as  it  may,  for  such  has  been  the 
conduct  of  these  parties,  that  I  cannot  judicially  repose  con- 
fidence in  their  acts  or  statements,  if  Capt.  Hendley  is  to  be 
believed,  (and  I  do  not  well  know,  what  reason  to  assign,  why 
he  should  not),  it  is  certain,  that  the  consignee  did  subsequent- 
ly offer  to  receive  the  cargo  and  comply  with  the  charter- 
party,  nay,  did  require,  that  the  cargo  should  be  landed,  and 
the  master  refused  to  land  it,  alleging  the  dangerous  situation 
of  his  vessel  and  the  extreme  difficulty,  if  not  impracticability, 
of  so  doing.  Now,  even  if  the  consignee  did  at  first  refuse 
to  receive  the  cargo ;  yet,  if  before  the  departure  of  the  Cas- 
sius  from  the  port  he  was  willing  and  ready  to  receive  it,  it 
was  the  duty  of  the  master  to  proceed  and  land  it.  If  he 
could  have  landed  it,  (of  which  there  is  now  no  doubt), 
and  he  did  not,  it  was  a  plain  breach  of  the  contract.  It  was 
an  idle  pretence  to  suggest,  that  the  cargo  could  not  be  sold  at 
Velasco  for  the  want  of  sufficient  money  to  be  had  to  pay  for 
the  same.  That  was  nothing  to  the  master.  The  freight  was 
not  payable  in  money  at  Velasco,  but  was  payable  by  a  bill 
to  be  drawn  by  the  consignee  on  New  York.  It  was,  there- 
fore, wholly  immaterial  to  the  master,  whether  the  cargo 
c(3uld  be  sold  at  Velasco,  or  not.  In  this  view  of  the  case 
there  was  a  clear  breach  of  the  charter-party,  by  the  master, 
in  the  non-delivery  of  the  cargo  at  Velasco. 

But,  suppose,  in  the  next  place,  there  was  a  final  refusal  to 
receive  the  cargo,  by  the  consignee,  did  that  authorize  the 
master  to  carry  it  to  New  Orleans  ?  The  learned  counsel  for 
the  Respondents  has  insisted,  at  the  argument,  that  it  did.     I 
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agree,  that  in  cases  of  necessity,  the  master  becomes,  by  mere 
intendment  and  authority  of  law,  the  agent  of  all  concerned, 
as  well  of  the  owners  of  the  cargo,  as  of  the  ship  —  u^  res 
nagit  valeat  quam  pereaL  But  this  right  of  the  master  is  to 
be  clearly  made  out  by  unquestionable  proof  of  such  necessity. 
In  the  present  case,  the  cargo  could  have  been  landed  at  Ye- 
hsoo,  which  was  the  port  of  destination.  Then  there  was 
no  necessity  of  carrying  it  elsewhere.  It  is  said,  that  it  could 
not  hove  been  sold  at  Velasco,  for  want  of  money  in  the 
hands  of  purchasers.  Be  it  so*  But  there  was  no  necessity 
of  any  sale ;  the  cargo  was  not  perishable ;  and,  therefore, 
the  sale  would  have  been  unjustifiable  on  the  part  of  the 
master ;  since  it  would  not  have  been  a  sale  of  necessity. 
The  cargo  might  have  been  landed  and  stored,  and  kept 
until  tlic  charterers  at  New  York  could  have  received  informa- 
tion, and  given  orders  as  to  what  should  be  done  with  it.  But 
it  is  said,  the  master  was  not  bound  to  give  up  the  cargo  be- 
fore his  freight  was  paid  or  secured  according  to  the  charter- 
party  ;  and  that  he  had  a  right  to  retain  it  for  the  lien  created 
by  hw.  Assuming,  that  such  a  lien  existed  under  the  terms 
of  the  present  charter-party,  still  it  is  perfectly  clear,  by  the 
language  of  the  same  instrument,  that  the  freight  was  payable 
only  **  on  delivery  of  the  cargo  at  the  port  of  Velasco,''  and 
^  that  no  freight  was  to  be  paid  on  such  part  of  the  cargo,  if 
any,  as  may  be  lost  in  rafting  the  same  on  shore."  So  that 
nntil  a  right  delivery  on  shore,  no  freight  could  accrue  due. 
If  the  consignee  refused  to  receive  the  cargo  after  it  was 
landed,  and  to  give  the  bill  on  New  York  for  the  freight, 
then  it  became  the  duty  of  the  master  to  place  the  same  in 
the  hands  of  some  trustworthy  person  for  the  security  of  his 
lien  for  the  freight,  and,  subject  thereto,  for  the  benefit  and  ac- 
count of  the  owners.  But  no  right,  even  under  such  circum- 
stances, could  exist  on  the  part  of  the  master  to  sell  the  cargo, 
onlesB  it  was  perishable,  and  might  otherwise  have  been  lost 
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or  have  perished,  which  is  not  proved  or  pretended  by  the 
answer.  A  fortiori^  if  the  master  had  no  right  to  sell  at  Ve- 
lasco,  because  there  was  no  necessity  therefor,  he  could  not 
have  a  right  to  carry  the  cargo  to  New  Orleans  and  sell  it 
there ;  since  it  is  just  as  clear,  that  there  was  no  necessity 
therefor.  This  act,  therefore,  in  carrying  it  to  New  Orleans, 
was  a  gross  breach  of  his  duty,  and  the  sale  a  tortious  con- 
version of  the  property.  It  might,  perhaps,  have  admitted  of 
a  very  different  construction,  if  the  cargo  could  not  have  been 
landed  at  Velasco,  or  there  deposited  in  safety  for  the  own- 
ers ;  or  if  the  sale  at  Velasco  or  at  New  Orleans  had  become 
indispensable  from  the  perishable  nature  and  condition  thereof. 
Such  a  case  has  not  been  made  out ;  and,  therefore,  it  need 
not  be  decided  upon  the  present  occasion. 

It  appears  to  me,  therefore,  clear,  that  the  non-landiog  of 
the  cargo  at  Velasco,  and  the  carrying  of  the  cargo  to  New 
Orleans,  and  the  sale  thereof  in  that  port,  are  all  breaches  of 
duty  on  the  part  of  the  master,  for  which  the  Respondents 
are  liable. 

The  only  remaining  question  is,  as  to  the  rule  and  measure 
of  damages.  It  appears  to  me,  that,  as  the  cargo  safely  ar- 
rived at  Velasco,  and  might  have  been  landed  there,  but  from 
the  misconduct  of  the  master,  the  Libellants  are  entitled  to 
recover  the  actual  value  thereof  at  Velasco,  at  the  time  when 
the  same  might  have  been  there  landed,  deducting  all  duties 
and  charges,  and  the  freight  for  the  voyage,  as  if  the  caigo 
had  been  duly  landed.  It  is  said,  that  no  freight  was  due,  be- 
cause there  was  no  delivery  thereof.  That  is  true.  But  still 
the  cargo  was  carried  there,  and  if  it  had  been  rightly  deliv- 
ered there,  the  freight  would  have  constituted  a  charge  upon 
the  value  in  that  port.  So  that,  if  the  Libellants  are  to  take 
the  value  there,  as  I  think  is  the  true  rule,  they  are  to  be,  as 
to  that  value,  in  the  same  state  and  condition  as  if  the  cargo 
had  been  duly  landed,  and  not  in  a  better  state  and  condition. 
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The  rale,  adopted  in  cases  of  prize',  of  ten  per  cent,  upon  the 
prime  cost,  is  not  applicable  to  cases  like  the  present.  That 
rule  ordinarily  supposes,  that  the  vessel  has  been  captured,  be- 
fore she  has  arrived  at  the  port  of  destination,  and  then  the 
Coart  in  odium  spoliatoris  will  presume  the  cargo  worth  more 
at  the  port  of  destination  than  the  prime  cost  by  ten  per  cent. ; 
which  used  to  be  the  old  rule  of  estimating  the  fair  and  rea- 
Bonable  profits  in  ordinary  cases,  after  deducting  all  charges. 
But  where  the  vessel  actually  arrives  at  the  port  of  destina- 
tion, in  cases  like  the  present,  the  loss,  if  any,  is  susceptible 
of  a  more  exact  computation,  by  its  true  and  real  market 
value  there. 

I  shall,  therefore,  refer  it  to  an  assessor,  to  ascertain  the 
value  of  the  cargo  at  Velasco,  deducting  the  freight  and 
duties,  and  all  other  proper  charges ;  and  the  Libellants  will 
be  entitled  to  recover  the  difference,  as  the  true  amount  of 
their  loss,  with  costs.  The  Decree  of  the  District  Court  is, 
therefore,  reversed  ;  and  the  final  Decree  will  be  entered  ac- 
cording to  this  opinion. 

As  the  master  has  died  pending  the  proceedings,  and  no 
revivor  of  the  suit,  as  to  him,  has  been  moved  for,  it  is  unne- 
cessary to  consider  whether  a  proceeding  in  rem  and  in  per- 
tofumcan  be  instituted  in  the  Admiralty  in  a  case  of  this  sort. 
The  Libel  must  be  treated  as  defunct,  so  far  as  the  master  is 
concerned. 


>i\.  I'll. 
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Charles  Folsom  and  others 

0. 

Bela  Marsh  and  others. 

An  abridgment,  in  which  there  is  a  substantial  condensation  of  the  mate- 
rials of  the  original  work,  and  which  requires  intellectual  labor  and  judg- 
ment, does  not  constitute  a  piracy  of  copyright ;  but  an  abridgment  con- 
sisting of  extracts  of  the  essential  or  most  valuable  portions  of  the  origi- 
nal work  is  a  piracy. 

An  author  of  letters  or  papers  of  whatever  kind,  whether  they  be  letters  of 
business,  or  private  letters,  or  literary  compositions,  has  a  property  and 
an  exclusive  copyright  therein,  unless  he  unequivocally  dedicate  them  to 
the  public,  or  to  some  private  person ;  and  no  person  has  any  right  to 
publish  them  without  his  consent,  unless  such  publication  be  required  to 
establish  a  personal  right  or  claim,  or  to  vindicate  character. 

The  government  has,  perhaps,  a  right  to  publish  official  letters  addressed  to 
it,  or  to  any  of  its  departments,  by  public  officers ;  but  no  private  person 
has  such  a  right,  without  the  sanction  of  the  government. 

To  constitute  a  piracy  of  an  original  work,  it  is  not  necessary,  that  the 
whole  or  the  larger  part  of  it  should  be  taken ;  but  it  is  only  necessary, 
that  so  much  should  be  taken  as  sensibly  to  diminish  the  value  of  the 
original  work,  or  substantially  to  appropriate  the  labors  of  the  author. 

Where  A.  published  a  "  Life  of  Washington,"  containing  866  pages,  of 
which  353  pages  were  copied  from  Sparks's  "  Life  and  Writings  of  Wash- 
ington," 64  pages  being  official  letters  and  documents,  and  255  pages 
being  private  letters  of  Washington,  originally  published  by  Mr.  Sparks, 
under  a  contract  with  the  owners  of  the  original  papers  of  Waahington, — 
It  was  held,  tliat  the  work  by  A.  was  an  invasion  of  the  copyright  of  Mr. 
Sparks. 

Bill  in  Equity  for  piracy  of  the  copyright  of  the  writings  of 
Washington.  The  Bill  in  substance  stated,  That  Jared  Spaiks 
was  the  author  of  a  work  entitled,  "  The  Writings  of  George 
Washington,  being  his  correspondence,  addresses,  messages, 
and  other  papers,  official  and  private,  selected  and  published 
from  the  original  manuscripts,  with  a  life  of  the  author,  notes, 
and  illustrations,  by  Jared  Sparks,''  consisting  of  12  volumes, 
of  all  of  which  the  copyright  was  duly  taken  out,  the  term  of 
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which  copyright  has  still  more  than  eight  years  to  run.  That 
the  Plaintiffs,  Charles  Folsora,  Thomas  G.  Wells  and  Lyman 
Thiirston,  printers  and  publishers,  under  the  style  of  Folsom, 
Weils  and  Thurston,  had  assumed  a  part  of  the  risk  and  res- 
ponsibility of  publishing  the  said  work,  and  that  being  in  the 
receipt  of  large  sums,  the  proceeds  of  the  sale  of  the  said 
work,  Bela  Marsh,  Nahum  Capen,  Thomas  B.  Webb,  and 
Gardner  P.  Lyon,  booksellers,  under  the  firm  of  Marsh,  Ca- 
pen and  Lyon,  and  Charles  W.  Upham,  all  well  knowing  that 
the  said  Sparks  held  such  copyright,  and  that  the  said  Ful- 
som,  Wells  and  Thurston,  were  interested  as  aforesaid,  and  de- 
liberately, after  due  notice,  intending  to  infringe  upon  the  said 
copyright,  at  Boston,  on  August  5th,  1840,  and  at  divers  times 
before  and  since,  without  the  allowance  or  consent  of  tlie  ora- 
tors, or  either  of  them,  published,  and  exposed  to  sale,  and  sold, 
a  book  in  two  volumes,  entitled  ^^  The  Life  of  Washington  in 
the  form  of  an  Autobiography,  the  narrative  being  to  a  great 
extent  conducted  by  himself,  in  extracts  and  selections  from 
his  own  writings,  with  portraits  and  other  engravings,"  con- 
sisting of  866  pages,  which  they  still  continue  to  expose  to 
sale,  having  had  due  notice,  and  well  knowing,  that  the  same 
is  a  copy  from,  and  an  infringement  and  piracy  of,  the  said 
Life  and  Writings  of  Geoige  Washington  so  published  by  the 
Plaintiffs. 

That  388  pages  of  the  said  piratical  book  are  copied  ver6a- 
tim  tt  literatim  from  the  said  work  compiled  by  the  said  Sparks, 
consisting  of  matter  published  originally  by  the  said  Sparks, 
under  his  copyright,  and  which  had  never  before  been  publish- 
ed or  printed,  and  which  the  said  Sparks  had  the  exclusive 
light  and  privil^e  to  print,  publish,  and  sell. 

And  that  many  other  parts  of  the  piratical  work  are  in- 
fringements of  the  said  Sparks's  said  copyright,  whereby  the 
Plaintiffs  have  sustained  great  damage,  and  that  the  said  Marsh, 
Capen  and  Lyon  still  threaten  to  continue  to  print,  publish  and 
wll,  copies  of  the  said  piratical  work. 
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In  consideration  whereof,  the  Plaintiffs  pray,  that  the  De- 
fendants be  decreed  to  render  an  account  of  the  copies  of  the 
said  piratical  work,  which  they  have  sold,  and  to  pay  over  the 
profits  thereof  to  the  Plaintiffs ;  to  surrender  and  deliver  up  all 
the  copies  on  hand,  and  the  stereotype  plates  of  the  said  work, 
to  an  officer  of  the  Court,  to  be  cancelled  and  destroyed  ;  to 
pay  the  Plaintiffs  their  costs,  and  that  they  be  restrained  by 
injunction  from  selling  or  exposing  to  sale,  or  causing  to  be 
exposed  to  sale  or  sold,  or  otherwise  of  disposing  of  any  copies 
of  the  said  piratical  work,  and  for  such  other  relief  as  shall 
seem  meet,  or  as  equity  shall  require. 

The  Answer  stated  as  follows :  That  the  Defendants,  not  con- 
fessing or  acknowledging  any  of  the  matters  and  things  alleg- 
ed in  the  bill,  are  informed  and  believe,  that  the  said  com- 
plainants are  the  publishers  of  the  said  Life  and  Writings  of 
Washington,  as  alleged  by  the  complainants,  and  that  the  said 
Sparks  is  author  thereof.  But  that  they  totally  deny,  that  the 
said  Sparks  has,  or  has  heretofore  had,  any  copyright,  whereby 
he  is  entitled  to  any  exclusive  publication  of  the  said  writings, 
correspondence,  addresses,  messages,  and  other  papers.  That 
the  Defendants  did,  on  August  the  5th,  1840,  publish  and  seU, 
and  before  and  since  have,  without  the  allowance  and  consent 
of  the  Plaintiffs,  published  and  sold  copies  of  the  said  work  in 
two  volumes,  entitled  a  Life  of  Washington,  in  the  form  of  an 
Autobiography,  but  that  the  said  work  is  not  a  copy  from,  nor 
a  piracy  of  the  said  work,  by  the  said  Sparks.  The  Defend- 
ants deny,  that  any  part  of  the  said  work,  published  by  the 
Defendants,  is  copied  verbatim  et  literatim  from  aay  portion  of 
the  said  work  by  the  said  Sparks,  to  which  he  has  any  exclu- 
sive right  and  privilege  to  print,  or  publish,  or  sell.  But  they 
aver,  that  they  have,  in  the  work  published  by  them,  made 
such  use  as  they  might  lawfully  do,  of  the  writings,  corres- 
pondence, messages,  addresses,  and  other  papers,  by  George 
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Washington,  printed  in  the  work  compiled  by  the  said  Sparks, 
and  that  they  have  copied  many  pages  of  the  said  writings^ 
from  the  original  manuscript  thereof,  and  from  printed  works, 
printed  and  published  before  the  publication  of  the  said  work 
by  the  said  Sparks,  and  that  they  have  made  such  use  there- 
of, as  they  might  do  in  a  work  entirely  distinct  from  and  in- 
dependent of  the  said  work  by  the  said  Sparks,  and  they  al- 
lege, that  the  said  work  published  by  them,  is  entirely  a 
distinct  and  independent  work  from  the  work  by  the  said 
Sparks. 

The  general  replication  being  filed,  the  cause  was  referred 
to  George  HtUard,  Esq.,  master  in  chancery,  to  ascertain  and 
report  the  facts  to  the  Court.  His  report  in  substance  stated 
as  follows : 

The  work,  of  which  the  plaintiffs  are  the  proprietors,  is 
comprised  in  twelve  octavo  volumes,  varying  in  length  from 
five  hundred  and  forty  to  five  hundred  and  ninety-two  pages, 
and  containing  in  the  whole  six  thousand  seven  hundred  and 
sixty-three  pages,  including  one  hundred  and  fifty-eight  pages 
of  index  in  the  twelfth  volume.  The  first  volume  consists  of 
an  original  life  of  Washington  by  Mr.  Sparks,  one  of  the 
piaintifis,  and  the  remaining  eleven,  of  the  writings  and  cor- 
respondence of  Washington,  with  editorial  notes  and  illustra- 
tions by  Mr.  Sparks. 

The  work,  of  which  the  defendants  are  the  proprietors,  is 
in  two  volumes,  duodecimo.  The  first  volume  consists  of 
four  hundred  and  forty-three  pages,  including  forty-one  pages 
of  glossary  and  index.  The  second  volume  consists  of  four 
hundred  and  twenty-three  pages,  including  thirty-five  pages 
of  glossary  and  index.  The  whole  amount  of  the  pages  of 
the  two  volumes,  is,  therefore,  eight  hundred  and  sixty-six, 
including  seventy-six  pages  of  glossary  and  index. 
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I  find  the  whole  number  of  pages  in  the  two  volumes  of  the 
defendants'  work,  which  correspond  with  the  passages  in 
the  plaintiffs'  work,  and  are  identical  with  them,  to  be  (dis- 
carding fractions)  three  hundred  and  fifty  three. 

Of  these  pages,  three  hundred  and  nineteen  have  never 
appeared  in  print  before  the  publication  of  the  plaintiffi' 
work,  and  I  accordingly  report  them  to  have  been  copied  by 
the  defendants  from  the  work  of  the  plaintiffs. 

The  remaining  thirty-four  pages  have  appeared  before,  in 
various  other  publications,  with  the  variations  hereinbefore 
stated.  In  view  of  these  variations,  and  also  in  consideration 
of  the  fact,  that  these  passages  in  the  defendants'  work,  gen- 
erally speaking,  differ  in  punctuation  and  other  typographical 
peculiarities  from  the  same  passages  as  contained  in  works, 
other  than  that  of  the  plaintiffs,  I  find  that  these  thirty-nine 
pages  were  taken  by  the  defendants  from  the  plaintiffs'  work, 
and  none  other. 

The  whole  of  these  three  hundred  and  fifty-three  pages, 
in  the  two  volumes  of  the  defendants'  work,  are  taken  from 
the  last  eleven  volumes  of  the  work  of  the  plaintifis. 

Of  the  three  hundred  and  nineteen  pages,  above-men- 
tioned, which  are  in  the  work  of  the  defendants,  and  which 
have  not  been  published  in  any  other  work  than  that  of  the 
plaintiffs,  I  report  sixty-four  pages  to  be  official  letters  and 
documents,  and  two  hundred  and  fifty-five  pages  to  be  private. 

Of  the  remaining  thirty-four  pages,  I  report  fifteen  pages 
to  be  private^  and  nineteen  pages  to  be  official. 

Under  the  head  of  <<  official "  letters  and  papers,  I  class 
the  following: 

Letters  addressed  by  Washington,  as  commander-in-chief, 
to  the  President  of  Congress. 

Official  letters  to  governors  of  States  and  speakers  of  legis- 
lative bodies. 

Circular  letters. 


OCTOBER  TERM,  1841.  105 


Charles  Folsom  et  al,  v.  Bela  Marsh  et  al. 


General  orders. 

Communications  (official)  addressed  as  President  to  his 
C!Ed>inet. 

Letter  accepting  the  command  of  the  army,  on  our  ex- 
pected war  with  France. 

All  others  I  class  as  <'  private." 

The  cause  was  argued  upon  the  master's  report,  (no  excep- 
tion having  been  filed  thereto),  by  Robbins  and  Willard 
Phillips  for  the  plaintiffs,  and  by  R.  Rantoui  for  the  de- 
fendants. 

The  points  made  by  the  defendants  were  as  follows : 
I.   The  papers  of  George  Washington  are  not  subjects  of 
copyright. 

1.  They  are  manuscripts  of  a  deceased  person,  not  injured 
by  publication  of  them. 

2.  They  are  not  literary,  and,  therefore,  are  not  literary 
property. 

3.  They  are  public  in  their  nature,  and,  therefore,  are  not 
private  property. 

4.  They  were  meant  by  the  author  for  public  use. 

II.  Mr.  Sparks  is  not  the  owner  of  these  papers,  but  they 
belong  to  the  United  States,  and  may  be  published  by  any  one. 

III.  An  author  has  a  right  to  quote,  select,  extract  or 
abridge  from  another,  in  the  composition  of  a  work  essentially 
new. 

Stort  J.     This  is  one  of  those  intricate  and  embarrassing 

questions,  arising  in  the  administration  of  civil  justice,  in 

which  it  is  not,  from  the  peculiar  nature  and  character  of  the 

controversy,  easy  to  arrive  at  any  satisfactory  conclusion,  or 

to  lay  down  any  general  principles  applicable  to  all  cases. 

Patents  and  copyrights  approach,  nearer  than  any  other  class 

of  cases  belonging  to  forensic  discussions,  to  what  may  be 

called  the  metaphysics  of  the  law,  where  the  distinctions  are, 
VOL.  II.  14 
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or  at  least  may  be,  very  subtile  and  refined,  and,  sometimes, 
almost  evanescent.  In  many  cases,  indeed,  virhat  constitutes 
an  infringement  of  a  patented  invention,  is  sufficiently  clear 
and  obvious,  and  stands  upon  broad  and  general  agreements 
and  differences  ;  but,  in  other  cases,  the  lines  approach  very 
near  to  each  other,  and,  sometimes,  become  almost  evanescent, 
or  melt  into  each  other.  So,  in  cases  of  copyright,  it  is  often 
exceedingly  obvious,  that  the  whole  substance  of  one  work 
has  been  copied  from  another,  with  slight  omissions  and  formal 
differences  only,  which  can  be  treated  in  no  other  way  than 
as  studied  evasions ;  whereas,  in  other  cases,  the  identity  of 
the  two  works  in  substance,  and  the  question  of  piracy,  often 
depend  upon  a  nice  balance  of  the  comparative  use  made  ia 
one  of  the  materials  of  the  other ;  the  nature,  extent,  and 
value  of  the  materials  thus  used  ;  the  objects  of  each  work ; 
and  the  degree  to  which  each  writer  may  be  fairly  presumed 
to  have  resorted  to  the  same  common  sources  of  information, 
or  to  have  exercised  the  same  common  diligence  in  the  selection 
and  arrangement  of  the  materials.  Thus,  for  example,  no  one 
can  doubt,  that  a  reviewer  may  fairly  cite  largely  from  the 
original  work,  if  his  design  be  really  and  truly  to  use  the  pas- 
sages for  the  purposes  of  fair  and  reasonable  criticism.  On 
the  other  hand,  it  is  as  clear,  that  if  he  thus  cites  the  most 
important  parts  of  the  work,  with  a  view,  not  to  criticise,  but 
to  supersede  the  use  of  the  original  work,  and  substitute  the 
review  for  it,  such  a  use  will  be  deemed  in  law  a  piracy.  A 
wide  interval  might,  of  course,  exist  between  these  two  ex- 
tremes, calling  for  great  caution  and  involving  great  difficulty, 
where  the  Court  is  approaching  the  dividing  middle  line, 
which  separates  the  one  from  the  other.  So,  it  has  been 
decided,  that  a  fair  and  bona  fide  abridgment  of  an  original 
work,  is  not  a  piracy  of  the  copyright  of  the  author.^     Bat, 

1  See  DodsUy  v.  KmnersUy,  (Ambler  R.  403) ;  trkUtingham  v.  WooUr 
(2  Swanst  R.  428, 490,  431,  note);  Tonton  v.  ffalker  (3  Swanst  R.  672 
to  679;  Id.  681). 
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theo,  what  constitutes  a  fair  and  bona  fide  abridgment,  in  the 
sense  of  the  law,  is  one  of  the  most  difficult  points,  under 
particular  circumstances,  which  can  well  arise  for  judicial 
discassion.  It  is  clear,  that  a  mere  selection,  or  different 
anangement  of  parts  of  the  original  work,  so  as  to  bring  the 
work  into  a  smaller  compass,  will  not  be  held  to  be  such  an 
abridgment.  There  must  be  real,  substantial  condensation  of 
the  materials,  and  intellectual  labor  and  judgment  bestowed 
thereon ;  and  not  merely  the  facile  use  of  the  scissors ;  or 
extracts  of  the  essential  parts,  constituting  the  chief  value  of 
the  original  work.^ 

In  the  presient  case,  the  work  allied  to  be  pirated,  is  the 
Writings  of  President  Washington,  in  twelve  volumes,  royal 
octavo,  containing  nearly  seven  thousand  pages,  of  which  the 
first  volume  contains  a  life  of  Washington,  by  the  learned 
editor,  Mr.  Sparks,  in  respect  to  which  no  piracy  is  asserted 
or  proved.  The  other  eleven  volumes  consist  of  the  Letters 
of  Washington,  private  and  official,  and  his  messages  and 
other  public  acts,  with  explanatory  notes  and  occasional  illus- 
trations by  the  editor.  That  the  original  work  is  of  very 
great,  and,  I  may  ahnost  say,  of  inestimable  value,  as  the 
repository  of  the  thoughts  and  opinions  of  that  great  man,  no 
one  pretends  to  doubt.  The  work  of  the  defendants  is  in 
two  volumes,  duodecimo,  containing  eiglit  hundred  and  sixty- 
six  pages.  It  consists  of  a  Life  of  Washington,  written  by 
the  learned  defendant,  (the  Rev.  Charles  W.  Upham),  which 
is  formed  upon  a  plan  different  from  that  of  Mr.  Sparks, 
and  in  which  Washington  is  made  mainly  to  tell  the  story  of 
his  own  life,  by  inserting  therein  his  letters  and  his  messages, 
and  other  written  documents,  with  such  connecting  lines  in 
the  narrative,  as  may  illustrate  and  explain  the  times  and  cir- 
cumstances, and  occasions  of  writing  them.  Now,  as  I  have 
already  said,  there  is  no  complaint,  that  Mr.  Upham  has  taken 

1  See  T)/Ut  v.  WUeox  (2  Atk.  141). 
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his  narrative  part,  substantially,  from  the  Life  by  Mr.  Sparks. 
The  gravamen  is,  that  he  has  used  the  Letters  of  Washington, 
and  inserted,  verbatim^  copies  thereof  from  the  collectioa  of 
Mr.  Sparks.  The  master  finds,  by  his  report,  that  the  whole 
number  of  pages  in  Mr.  Upham's  work,  corresponding  and 
identical  with  the  passages  in  Mr.  Sparks's  work,  are  three 
hundred  and  fifty-three  pages  out  of  eight  hundred  and  sixty- 
six,  a  fraction  more  than  one  third  of  the  two  volumes  of  the 
defendants.  Of  these  three  hundred  and  fifty-three  pages, 
the  report  finds,  that  three  hundred  and  nineteen  pages  con- 
sist of  Letters  of  Washington,  which  have  been  taken  from 
Mr.  Sparks's  work,  and  have  never  been  published  before ; 
namely,  sixty-four  pages  are  official  letters  and  documents, 
and  two  hundred  and  fifty-five  pages  are  private  letters  of 
Washington.  The  question,  therefore,  upon  this  admitted 
state  of  the  facts,  resolves  itself  intcx  the  point,  whether  such 
a  use,  in  the  defendants'  work,  of  the  letters  of  Washington, 
constitutes  a  piracy  of  the  work  of  Mr.  Sparks. 

It  is  objected,  in  the  first  place,  on  behalf  of  the  defend^ 
ants,  that  the  letters  of  Washington  are  not,  in  the  sense  of 
the  law,  proper  subjects  of  copyright,  for  several  reasons ; 
(1),  because  they  are  the  manuscripts  of  a  deceased  person, 
not  injured  by  the  publication  thereof;  (3),  because  they  are 
not  literary  compositions,  and,  therefore,  not  susceptible  of 
being  literary  property,  nor  esteemed  of  value  by  the  author ; 
(3),  because  they  are,  in  their  nature  and  character,  either 
public  or  official  letters,  or  private  letters  of  business ;  and 
(4),  because  they  were  designed  by  the  author  for  puUic 
use,  and  not  for  copyright,  or  private  property. 

Now,  in  relation  to  the  last  objection,  it  is  most  manifest, 
that  President  Washington  deemed  them  his  own  private 
property,  and  bequeathed  them  to  his  nephew,  the  late  Mr. 
Justice  Washington,  through  whom  the  late  Mr.  Chief  Justice 
Marshall  and  Mr.  Sparks  acquired  an  interest  therein ;  and^ 
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Bs  appears  from  the  contract  between  these  gentlemen,  an- 
nexed to  the  report,  the  publication  of  these  writings  was 
undertaken  by  Mr.  Sparks,  as  editor,  for  their  joint  benefit ; 
and  the  work  itself  has  been  accomplished  at  great  expense 
and  labor,  and  after  great  intellectual  efforts,  and  very  patient 
and  comprehensiTe  researches,  both  at  home  and  abroad. 
The  publication  of  the  defendants,  therefore,  to  some  extent, 
must  be  injurious  to  the  rights  of  property  of  the  representa- 
tivea  and  assignees  of  President  Washington.  Indeed,  as 
we  shall  presently  see.  Congress  have  actually  purchased 
these  very  letters  and  manuscripts,  at  a  great  price,  for  the 
benefit  of  the  nation,  from  their  owner  and  possessor  under 
the  will  of  Mr.  Justice  Washington,  as  private  and  most  valu- 
able property.  That  President  Washington,  therefore,  intend- 
ed them  exclusively  for  public  use,  as  a  donation  to  the  public, 
or  did  not  esteem  them  of  value  as  his  own  private  prop- 
erty, appears  to  me  f o  be  a  proposition,  completely  disproved 
by  the  evidence.  Unless,  indeed,  there  be  a  most  unequivocal 
dedication  of  private  letters  and  papers  by  the  author,  either 
to  the  public,  or  to  some  private  person,  I  hold,  that  the 
author  has  a  property  therein,  and  that  the  copyright  thereof 
exclusively  belongs  to  him. 

Then  as  to  the  supposed  distinction  between  letters  of 
business,  or  of  a  mere  private  or  domestic  character,  and 
letters,  which,  from  their  character  and  contents,  are  to  be 
treated  as  literary  compositions,  I  am  not  prepared  to  admit 
its  soundness  or  propriety.  It  is  extremely  difficult  to  say, 
what  letters  are  pr  are  not  literary  compositions.  In  one 
sense,  all  letters  are  literary,  for  they  consist  of  the  thoughts 
and  lai^age  of  the  writer  reduced  to  written  characters,  and 
show  his  style  and  his  mode  of  constructing  sentences,  and 
his  habits  of  composition.  Many  letters  of  business  also 
embrace  critical  remarks  and  expressions  of  opinion  on  various 
subjects,  moral,  religious,  poUtical  and  literary.     What  b  to 
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be  done  in  such  cases  ?  Even  in  compositions  confessedly 
literary,  the  author  may  not  intend,  nay,  often  does  not  intend 
them  for  publication ;  and  yet,  no  one  on  that  account  doid>t6 
his  right  of  property  therein,  as  a  subject  of  value  to  himself 
and  to  his  posterity.  If  subsequently  published  by  his  repre- 
sentatives,, would  they  not  have  a  copyright  therein  ?  It  is 
highly  probable,  that  neither  Lord  Chesterfield,  nor  Lord 
Orford,  nor  the  poet  Gray,  nor  Cowper,  nor  Lady  Russell, 
nor  Lady  Montague,  ever  intended  their  letters  for  publica- 
tion as  literary  compositions,  although  they  abound  with 
striking  remarks,  and  elegant  sketches,  and  sometimes  with 
the  most  profound,  as  well  as  affecting,  exhibitions  of  close 
reflection,  and  various  knowledge  and  experience,  mixed  up 
with  matters  of  business,  personal  anecdote,  and  fiunily 
gossip. 

There  is  no  small  confusion  in  the  books,  in  reference  to 
the  question  of  copyright  in  letters.  Some  of  the  dicta  seem 
to  suppose,  that  no  copyright  can  exist,  except  in  letters,  which 
are  professedly  literary  ;  while  others  again,  recognize  a  much 
more  enlarged  and  liberal  doctrine.^  Without  attempting  to 
reconcile,  or  even  to  comment  upon  the  language  of  the  au- 
thorities on  this  head,  I  wish  to  state,  what  I  conceive  to  be 
the  true  doctrine  upon  the  whole  subject.  In  the  first  place,  I 
hold,  that  the  author  of  any  letter  or  letters,  (and  his  represen- 
tatives,) whether  they  are  literary  compositions,  or  familiar  let- 
ters, or  letters  of  business,  possess  the  sole  and  exclusive  copy- 
right therein ;  and  that  no  persons,  neither  those  to  whom  they 
are  addressed,  nor  other  persons,  have  any  right  or  authority, 
to  publish  the  same  upon  their  own  account,  or  for  their  own 
benefit.  But,  consistently  with  this  right,  the  persons,  to 
whom  they  are  addressed,  may  have,  nay,  must  by  implication 

1  See  Godson  on  Patents  and  Copyright,  p.  327  to  332,  edit  1840,  Lon- 
don; Gte  V.  Pritchard  (2  Swanst  R.  403,  405,  426,  427);  Perceval  v. 
Pkippa  (2  Ves.  and  Beam.  19, 24, 25, 28). 
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possess,  the  right  to  publish  any  letter  or  letters  addressed  to 
them,  upon  such  occasions,  as  require,  or  justify,  the  publica- 
ti<Mi  or  public  use  of  them  ;  but  this  right  is  strictly  limited  to 
such  occasions.^    Thus,  a  person  may  justifiably  use  and  pub- 
lish, Id  a  suit  at  law  or  in  equity,  such  letter  or  letters  as  are 
Dcoessary  and  proper,  to  establish  his  right  to  maintain  the 
suit,  or  defend  the  same.     So,  if  he  be  aspersed  or  misrepre- 
sented by  the  writer,  or  accused  of  improper  conduct,  in  a 
public  manner,  he  may  publish  such  parts  of  such  letter  or 
letters,  but  no  more,  as  may  be  necessary  to  vindicate  his 
character  and  reputation,  or  free  him  from  unjust  obloquy 
and  reproach.    If  he  attempt  to  publish  such  letter  or  letters 
on  other  occasions,  not  justifiable,  a  Court  of  Equity  will 
prevent  the  publication  by  an  injunction,  as  a  breach  of  pri- 
vate confidence  or  contract,  or  of  the  rights  of  the  author ; 
and  a  fortioriy  if  he  attempt  to  publish  them  for  profit ;  for 
then  it  is  not  a  mere  breach  of  confidence  or  contract,  but 
it  is  a  violation  of  the  exclusive  copyright  of  the  writer.     In 
short,  the  person,  to  whom  letters  are  addressed,  has  but  a 
limited  right,  or  special  property,  (if  I  may  so  call  it),  in  such 
letters,  as  a  trustee,  or  bailee,  for  particular  purposes,  either 
of  information  or  of  protection,  or  of  support  of  his  own 
rights  and  character.     The  general  property,  and  the  general 
rights  incident  to  property,  belong  to  the  writer,  whether  the 
letters  are  literary  compositions,  or  familiar  letters,  or  details 
of  fiicts,  or  letters  of  business.     The  general   property  in 
the  manuscripts  remains  in  the  writer  and  his  representatives, 
as  well  as  the  general  copyright.     A  fortiori,  third  persons, 
standing  in  no  privity  with  either  party,  are  not  entitled  to 
publish  them,  to  subserve  their  own  private  purposes  of  inter- 
est, or  curiosity,  or  passion.    If  the  case  of  Perceval  v.  Phipps 
(2  Ves.  and  Beam.  21,  28)  before  the  then  Vice  Chancellor, 
(Sir  Thomas  Plumer),  contains  a  different  doctrine,  all  I  can 

1  Gee  V.  Pritchard  (2  Swanst  R.  415,  419. 
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say  is,  that  I  do  not  accede  to  its  authority ;  and  I  fall  back 
upon  the  more  intelligible  and  reasonable  doctrine  of  Lord 
Hardwicke,  in  Pope  v.  Curl  (2  Atk.  R.  342),  and  Loid 
Apsley,  in  the  case  of  Thomp$on  v.  Stanhope  (Amb.  R.  737), 
and  of  Lord  Keeper  Henley,  in  the  case  of  The  Duke  of 
queensbury  v.  Shelbume  (2  Eden,  R.  329 ;  4  Burr.  R.  2330), 
which  Lord  Eldon  has  not  scrupled  to  hold  to  be  binding 
authorities  upon  the  point  in  Gee  v.  Pritchard  (2  Swanst.  R. 
403,  414,  415,  419,  426,  427).  But  I  do  not  understand, 
that  Sir  Thomas  Plumer  did,  in  Perceval  v.  Phipps^  deny 
the  right  of  ptoperty  of  the  writer  in  Lis  own  letters ;  and 
so  he  was  understood  by  Lord  Eldon  in  Oee  v.  Pritchard; 
who,  however,  said,  that  that  case  admitted  of  much  remark. 
Indeed,  if  the  doctrine  were  otherwise,  that  no  person,  or 
his  representatives,  could  have  a  copyright  in  his  own  private 
or  familiar  letters,  written  to  friends,  upon  interesting  political 
and  other  occasions,  or  containing  details  of  facts  and  occur- 
rences, passing  before  the  writer,  it  would  operate  as  a  great 
discouragement  upon  the  collection  and  preservation  thereof; 
and  the  materials  of  history  would  become  far  more  scanty, 
than  they  otherwise  would  be.  What  descendant,  or  represen- 
tative of  the  deceased  author,  would  undertake  to  publish,  at 
his  own  risk  and  expense,  any  such  papers ;  and  what  editor 
would  be  willing  to  employ  bis  own  learning,  and  judgment, 
and  researches,  in  illustrating  such  works,  if,  the  moment  they 
were  successful,  and  possessed  the  substantial  patronage  of 
the  public,  a  rival  bookseller  might  republish  them,  either  in 
the  same,  or  in  a  cheaper  form,  and  thus  either  share  with 
him,  or  take  from  him  the  whole  profits  ?  It  is  the  supposed 
exclusive  copyright  in  such  writings,  which  now  encourages 
their  publication  thereof,  from  time  to  time,  after  the  author 
has  passed  to  the  grave.  To  this  we  owe,  not  merely  the 
publication  of  the  writings  of  Washington,  but  of  Franklin, 
and  Jay,  and  Jefferson  and  Madison,  and  other  distinguished 
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statesmen  of  our  own  country.  It  appears  to  me,  that  the 
Cf^yiight  act  of  1831  (ch.  16,  ^  9)  fully  recognizes  the  doc- 
trine for  which  I  contend.  It  gives  by  implication  to  the 
author,  or  legal  proprietor  of  any  manuscript  whatever,  the 
sole  right  to  print  and  publish  the  same,  and  expressly  author- 
ises the  Courts  of  Equity  of  the  United  States  to  grant  in- 
jonctioDS  to  restrain  the  publication  thereof,  by  any  person  or 
persons,  without  his  consent. 

In  respect  to  official  letters,  addressed  to  the  government, 
or  any  of  its  departments,  by  public  officers,  so  far  as  the 
right  of  the  government  extends,  from  principles  of  public 
policy,  to  withhold  them  from  publication,  or  to  give  them 
poblicity,  there  may  be  a  just  ground  of  distinction.     It  may 
be  doubtful,  whether  any  public  officer  is  at  liberty  to  publish 
them,  at  least,  in  the  same  age,  when  secrecy  may  be  required 
by  the  public  exigencies,  without  the  sanction  of  the  govern- 
ment.    On  the  other  hand,  from  the  nature  of  the  public 
service,  or  the  character  of  the  documents,  embracing  histor- 
ical, military,  or  diplomatic  information,  it  may  be  the  right, 
and  even  the  duty,  of  the  government,  to  give  them  publicity, 
even  i^ainst  the  will  of  the  writers.     But  this  is  an  exception 
in  favor  of  the  government,  and  stands  upon  principles  allied 
tD,  or  nearly  similar  to,  the  rights  of  private  individuals,  to 
whom  letters  are  addressed  by  their  agents,  to  use  them,  and 
paUish  them,  upon  fit  and  justifiable  occasions.     But  assum- 
ing the  right  of  the  goverment  to  publish  such  official  letters 
and  papers,  under  its  own  sanction,  and  for  public  purposes, 
I  am  not  prepared  to  admit,  that  any  private  persons  have  a 
right  to  publish  the  same  letters  and  papers,  without  the  sanc- 
tion of  the  government,  for  their  own  private  profit  and  advan- 
tage.   Recently  the  Duke  of  Wellington's  despatches  have  (I 
beheve)  been  published,  by  an  able  editor,  with  the  consent  of 
the  noble  Duke,  and  under  the  sanction  of  the  government. 
It  would  be  a  strange  thing  to  say,  that  a  compilation  involv- 

VOL.  If.  15 


1 14  MASSACHUSETTS. 


Charles  Folsom  et  al.  v.  Bela  Marsh  et  al. 


ing  so  much  expense,  and  so  much  labor  to  the  editor,  in 
collecting  and  arranging  the  materials,  might  be  pirated  and 
republished  by  another  bookseller,  perhaps  to  the  ruin  of.  the 
original  publisher,  and  editor.  Before  my  mind  arrives  at 
such  a  conclusion,  I  must  have  clear  and  positive  lights  to 
guide  my  judgment,  or  to  bind  me  in  point  of  authority. 
However,  it  is  not  necessary,  in  this  case,  to  dispose  of  this 
point,  because,  of  the  letters  and  documents,  puUished  by  the 
defendants,  not  more  than  one  fifth  part  are  of  an  official 
character. 

Another  and  distinct  objection,  urged  on  behalf  of  the 
defendants,  is,  that  Congress  have  purchased  the  manusciipts 
of  these  letters  and  documents,  and  they  have  become  public 
property,  and  may  be  published  by  any  one.  An  answer,  in 
part,  has  been  already  given  to  this  objection.  Congress 
have,  indeed,  authorized  the  purchase  of  these  manuscripts 
from  the  owner  and  possessor  thereof,  and  paid  the  liberal 
price  of  25,000  dollars  therefor ;  and  they  have  thus  become 
national  property.  But  it  is  an  entirely  inadmissible  conclu- 
sion, that,  therefore,  every  private  person  has  a  right  to  use 
them,  and  publish  them.  It  might  be  contended,  with  as 
much  force  and  correctness,  that  every  private  person  had  an 
equal  right  to  use  any  other  national  property  at  his  pleasure, 
such  as  the  arms,  the  ammunition,  the  ships,  or  the  custom 
houses,  belonging  to  the  government.  But  a  reason,  which  is 
entirely  conclusive  upon  this  point,  is,  that  the  government 
purchased  the  manuscripts,  subject  to  the  copyright  already 
acquired  by  the  plaintiffs  in  the  publication  thereof.  The 
vendor  took  them  subject  to  that  copyright,  and  could  convey 
no  title,  which  he  did  not  himself  possess,  or  beyond  what  he 
possessed.  Nor  is  there  any  pretence  to  say  that  he  either 
did  convey,  or  intended  to  convey,  to  the  government,  the 
property  in  these  manuscripts,  except  subject  to  the  copyright 
already  acquired. 
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Tbe  next  and  leading  objection  is,  that  the  defendants  had 
a  ]%ht  to  abridge  and  select,  and  use  the  materials  which 
they  have  taken  for  their  work,  which,  though  it  embraces 
tbe  number  of  letters  above  stated,  is  an  original  and  new 
work,  and  that  it  constitutes,  in  no  just  sense,  a  piracy  of  the 
work  of  the  plaintiffs.  This,  in  truth,  is  the  real  hinge  of  the 
whole  controversy,  and  involves  the  entire  merits  of  the  suit. 
It  is  certainly  true,  that  the  defendants'  work  cannot  properly 
be  treated  as  an  abridgment  of  that  of  the  plaintiffs  ;  neither 
IS  it  strictly  and  wholly  a  mere  compilation  from  the  latter. 
So  far  as  the  narrative  goes,  it  is  either  original,  or  derived  (at 
least  as  far  as  the  matter  has  been  brought  before  the  Court) 
from  common  sources  of  information,  open  to  all  authors.  It 
is  not  even  of  the  nature  of  a  collection  of  beauties  of  an  au- 
thor;  for  it  does  not  profess  to  give  fugitive  extracts,  or  bril- 
liant passages  from  particular  letters.  It  is  a  selection  of  the 
entire  contents  of  particular  letters,  from  the  whole  collection 
or  mass  of  letters  of  the  work  of  the  plaintiffs.  From  the 
known  taste  and  ability  of  Mr.  Upham,  it  cannot  be  doubted, 
tbat  these  letters  are  the  most  instructive,  useful  and  interest- 
ing to  be  found  in  that  large  collection. 

The  question,  then,  is,  whether  this  is  a  justifiable  use  of 
the  original  materials,  such  as  the  law  recognizes  as  no  in- 
fringement of  the  copyright  of  the  Plaintiffs.  It  is  said,  that 
the  Defendant  has  selected  only  such  materials,  as  suited  his 
own  limited  purpose  as  a  biographer.  That  is,  doubtless, 
true ;  and  he  has  produced  an  exceedingly  valuable  book. 
But  that  is  no  answer  to  the  difficulty.  It  is  certainly  not 
necessary,  to  constitute  an  invasion  of  copyright,  that  the 
whole  of  a  work  should  be  copied,  or  even  a  large  portion  of 
it,  in  form  or  in  substance.  If  so  much  is  taken,  that  the 
value  of  the  original  is  sensibly  diminished,  or  the  labors  of 
the  original  author  are  substantially  to  an  injurious  extent  ap- 
propriated by  another,  that  is  sufficient,  in  point  of  law,  to 
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constitute  a  piracy  pro  tanto.  The  entirety  of  the  copyright 
is  the  property  of  the  author ;  and  it  is  no  defence^  that 
another  person  has  appropriated  a  part,  and  not  the  whole,  of 
any  property.  Neither  does  it  necessarily  depend  upon  the 
quantity  taken,  whether  it  is  an  infringement  of  the  copyright, 
or  not.  It  is  often  affected  by  other  considerations,  the  vahie 
of  the  materials  taken,  and  the  importance  of  it  to  the  sale  of 
the  original  work«  Lord  Cottenham,  in  the  recent  cases  of 
Bromhall  v.  Halcambe  (3  Mylne  and  Craig.  737,  738),  and 
Saunders  v.  Smith  (3  Mylne  and  Craig.  R.  711,  736,  737), 
adverting  to  this  point,  said  :  "  When  it  comes  to  a  question 
of  quantity,  it  must  be  very  vague.  One  writer  might  take 
all  the  vital  part  of  another's  book,  though  it  might  be  but  a 
small  proportion  of  the  book  in  quantity.  It  is  not  only 
quantity,  but  value,  that  is  always  looked  to.  It  is  useless  to 
refer  to  any  particular  cases,  as  to  quantity."  In  short,  we 
must  often,  in  deciding  questions  of  this  sort,  look  to  the  na- 
ture and  objects  of  the  selections  made,  the  quantity  and 
value  of  the  materials  used,  and  the  de^ee  in  which  the  use 
may  prejudice  the  sale,  or  diminish  the  profits,  or  supersede 
the  objects,  of  the  original  work.  Many  mixed  ingredients 
enter  into  the  discussion  of  such  questions.  In  some  cases,  a 
considerable  portion  of  the  materials  of  the  original  work  may 
be  fused,  if  I  may  use  such  an  expression,  into  another 
work,  so  as  to  be  undistinguishable  in  the  mass  of  the  latter, 
which  has  other  professed  and  obvious  objects,  and  cannot 
fairly  be  treated  as  a  piracy ;  or  they  may  be  inserted  as  a 
sort  of  distinct  and  mosaic  work,  into  the  general  texture  of 
the  second  work,  and  constitute  the  peculiar  excellence  there- 
of, and  then  it  may  be  a  clear  piracy.  If  a  person  should, 
under  color  of  publishing  "  Elegant  Extracts "  of  poetry, 
include  all  the  best  pieces  at  large  of  a  favorite  poet,  whose 
volume  was  secured  by  a  copyright,  it  would  be  difficult  to 
say,  why  it  was  not  an  invasion  of  that  right,  since  it  might 
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constitute  the  entire  value  of  the  volume.  The  case  of  JIan- 
Mini  V.  Tegg  (2  Russell  R.  383),  is  to  this  purpose.  There 
was  no  pretence  in  that  case,  that  all  the  articles  of  the  En- 
cyclopedia of  the  Plaintiffs  had  been  copied  into  that  of  the 
Defendants ;  but  large  portions  of  the  materials  of  the  Plain- 
tiffs' work  had  been  copied.  Lord  Eldon,  upon  that  occa- 
sion, held,  that  there  might  be  a  piracy  of  part  of  a  wrork, 
which  would  entitle  the  Plaintiffs  to  a  full  remedy  and  relief 
ID  Elquity.  In  prior  cases,  he  had  affirmed  the  like  doctrine. 
In  Waicins  v.  AtJcin  (17  Yes.  422,  424),  he  said,  '<  There 
is  no  doubt,  that  a  man  cannot,  under  the  pretence  of  quota- 
tion, publish  either  the  whole  or  a  part  of  another's  book, 
though  he  may  use,  what  in  all  cases  it  is  difficult  to  define, 
fair  quotation*"  In  Rowarth  v.  Wilkes  (1  Camp.  R.  94), 
Lord  EUenborough  said,  "  A  review  will  not,  in  general, 
serve  as  a  substitute  for  the  book  reviewed ;  and  even  there,  if 
so  much  is  extracted,  that  it  communicates  the  same  knowl- 
edge with  the  original  work,  it  is  an  actionable  violation  of 
literary  property.  The  intention  to  pirate  is  not  necessary  in 
an  action  of  this  sort ;  it  is  enough,  that  the  publication  com- 
plained of  is  in  substance  a  copy,  whereby  a  work  vested  in 
another  is  prejudiced.  A  compilation  of  this  kind  (an  Ency- 
clopedia) may  differ  from  a  Treatise  published  by  itself ;  but 
there  must  be  certain  limits  fixed  to  its  transcripts ;  it  must 
not  be  allowed  to  sweep  up  all  modern  works,  or  an  Encyclo- 
pedia would  be  a  recipe  for  completely  breaking  down  literary 
property."  The  Vice  Chancellor  (Sir  L.  Shadwell),  in  Siveet 
V.  Shaw  (The  Jurist  [London]  vol.  i.  p.  212),  referring  to 
the  remarks  of  Lord  EUenborough,  cited  by  counsel,  said : 
<<  That  does  not  mean  a  substitute  for  the  whole  work.  From 
what  you  state,  suppose  a  book  to  contain  one  hundred  arti- 
des,  and  ninety-nine  were  taken,  still  it  would  not  be  a  sub- 
stitute." And  in  this  very  case  he  granted  an  injunction, 
being  of  opinion,  that  there  was  prima  fade,  at  law,  an  inva- 
sion of  the  Plaintiffs'  right ;  not  only  an  injury,  but  also  a 
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damage  to  the  Pbintiffs,  in  copying  from  several  volumes  of 
Reports,  published  by  the  PlaintifTs,  although  eleven  only 
had  been  copied  verbatim^  but  a  considerable  number  of 
what  were  called  abridged  cases,  were,  in  truth,  copies  of 
the  Plaintiffs'  volumes,  with  little,  or  trifling,  alterations.  It 
is  manifest,  also,  from  what  fell  from  Lord  Chancellor  Cotten- 
ham,  in  Saunders  v.  Smith  (3  Mylne  &  Craig.  711),  that  he 
entertained  no  doubt,  (although  he  did  not  decide  the  point) 
that  there  might  be  a  violation  of  the  copyright  of  volumes 
of  Reports,  by  copying  verbatim  a  part  only  of  the  cases  re- 
ported. Much  must,  in  such  cases,  depend  upon  the  nature 
of  the  new  work,  the  value  and  extent  of  the  copies,  and  the 
degree  in  which  the  original  authors  may  be  injured  thereby. 
In  Levns  v.  Fullarton  (The  Jurist,  [English]  vol.  ii.  p.  127; 
iSl  C  2  Bea van's  R.  6),  Lord  Langdale,  in  the  case  of  a 
Topographical  Dictionary,  held,  that  largely  copying  from 
the  work,  in  another  book,  having  a  similar  object,  was  a 
violation  of  that  copyright,  although  the  same  information 
might  have  been  (but,  in  fact,  was  not)  obtained  from  com- 
mon sources,  open  to  all  persons.  On  that  occasion,  he* 
said,  ^'  None  are  entitled  to  save  themselves  trouble  and 
expense,  by  availing  themselves,  for  their  own  profit,  of  other 
men's  works,  still  entitled  to  the  protection  of  copyright ; " 
and,  accordingly,  in  that  case,  he  granted  an  injunction  as  to 
the  parts  pirated,  although  it  was  admitted,  on  all  hands,  that 
there  was  much,  which  was  original,  in  the  new  work. 

In  the  present  case,  I  have  no  doubt  whatever,  that  there 
is  an  invasion  of  the  Plaintiffs'  copyright ;  I  do  not  say  de- 
signedly, or  from  bad  intentions  ;  on  the  contrary,  I  entertain 
no  doubt,  that  it  was  deemed  a  perfectly  lawful  and  justifiable 
use  of  the  Plaintiffs'  work.  But  if  the  Defendants  may  take 
three  hundred  and  nineteen  letters,  included  in  the  Plaintiffs' 
copyright,  and  exclusively  belonging  to  them,  there  is  no  rea- 
son why  another  bookseller  may  not  take  other  five  hundred 
letters,  and  a  third,  one  thousand  letters,  and  so  on,  and 
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thereby  the  Plain  tiffs'  copyright  be  totally  destroyed.  Be- 
sides ;  every  one  must  see,  that  the  work  of  the  Defendants 
is  mainly  founded  upon  these  letters,  constituting  more  than 
one  third  of  their  work,  and  imparting  to  it  its  greatest,  nay, 
its  essential  value.  Without  those  letters,  in  its  present  form 
the  work  must  fall  to  the  ground.  It  is  not  a  case,  where  ab- 
breviated or  select  passages  are  taken  from  particular  letters ; 
but  the  entire  letters  are  taken,  and  those  of  most  interest  and 
value  to  the  public,  as  illustrating  the  life,  the  acts,  and  the 
character  of  Washington.  It  seems  to  me,  therefore,  that  it 
is  a  clear  invasion  of  the  right  of  property  of  the  Plaintiffs,  if 
the  copying  of  parts  of  a  work,  not  constituting  a  major  part, 
can  ever  be  a  violation  thereof ;  as  upon  principle  and  author- 
ity, I  have  no  doubt  it  may  be.  If  it  had  been  the  case  of 
a  fair  and  bona  fide  abridgment  of  the  work  of  the  Plaintiffs, 
it  might  have  admitted  of  a  very  different  consideration. 
.  I  have  come  to  this  conclusion,  not  without  some  regret, 
that  it  may  interfere,  in  some  measure,  with  the  very  merito- 
rious labors  of  the  Defendants,  in  their  great  undertaking  of 
a  series  of  works  adapted  to  School  Libraries.  But  a  Judge 
is  entitled  in  this  case,  as  in  others,  only  to  know  and  to  act 
upon  his  duty.  I  hope,  however,  that  some  means  may  be 
found,  to  produce  an  amicable  settlement  of  this  unhappy 
controversy. 

The  report  of  the  Master  must  stand  confirmed,  and  a  per- 
petual injunction  be  awarded,  restraining  the  Defendants, 
their  agents,  servants  and  salesmen,  from  farther  printing,  pub- 
Ibhing,  selling,  or  disposing  of  any  copy  or  copies  of  the 
work  complained  of;  the  <^Life  of  Washington,"  by  the 
Rev.  Charles  W.  Upham,  containing  any  of  the  three  hun- 
dred and  nineteen  letters  of  Washington,  stated  in  the  Report 
of  the  Master,  and  never  before  published ;  and  that  it  be  re- 
ferred to  a  Master,  to  take  an  account  of  the  profits  made  by 
the  Defendants,  in  the  premises  ;  witli  leave  for  either  party 
to  apply  to  the  Court  for  farther  directions.  , 
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The  authority  of  the  officers  in  a  merchant-ship,  to  compel  obedience  and 
inflict  punishment,  is  of  a  summary  character,  but  is  not  of  a  milittry 
character. 

The  right  of  the  mate  or  other  officers  of  a  ship  to  inflict  punishment  on  the 
seamen,  when  the  master  is  on  board  and  at  hand,  can  be  justified  onlj 
by  the  immediate  exigencies  of  the  sea  serrice,  or  as  a  necessary  means 
to  suppress  mutinous,  illegal,  or  flagrant  misbehavior  on  the  part  of  tfae 
seamen,  or  to  compel  obedience  on  the  part  of  tlie  seamen  to  orders,  or 
other  duties,  which  require  prompt  and  instant  action  and  interference  on 
the  part  of  the  officers,  and  admit  of  no  delay.  In  general,  it  is  the  dnty 
of  the  officers  to  consult  the  master  as  to  the  infliction  of  punishment. 

If  the  master  of  a  vessel  set  sail  on  a  voyage,  with  a  crew  in  such  a  state  of 
intoxication,  as  disables  them  at  the  time  for  the  proper  performance  of 
the  ship's  duty,  and  any  disaster  arise  therefrom  ;  it  seems,  that  any  loss 
from  that  disaster  would  not  be  recoverable  from  the  underwriters,  under 
the  common  form  of  policies  of  insurance. 

This  was  an  indictment  against  Hunt,  founded  upon  the 
Crimes  Act  of  3d  of  March,  1825,  ch.  276,  <^  22,  for  assault- 
ing with  a  dangerous  weapon  (viz.  a  cutlass)  one  Thomas 
Coombs,  on  board  of  the  American  brig  called  The  Havre, 
within  the  waters  of  Massachusetts  Bay,  and  the  admiralty 
and  maritime  jurisdiction  of  the  United  States.  Plea,  not 
guilty. 

At  the  trial  the  facts  appeared  to  be  as  follows.  The 
defendant  (Hunt)  was  mate  of  the  ship,  and  Coombs  was  a 
seaman  on  board.  On  the  19th  of  October,  1841,  the  brig 
sailed  from  the  inner  harbor  of  Boston  bound  on  a  voyage  to 
Savannah. 

It  appeared,  that  the  vessel  sailed  from  the  wharf  at  Boston 
in  the  afternoon,  and  was  standing  out  to  sea,  having  reached 
Nantasket  Roads,  when  it  became  necessary  to  secure  the 
anchors,  and  to  heave  to,  for  the  purpose  of  discharging  the 
pilot.     Three  or  four  of  the  crew  had  been  intoxicated  ever 
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since  they  came  on  board,  and  had  caused  the  pilot  and  offi- 
cers a  good  deal  of  trouble ;  sometimes  remaining  below  and  re- 
fusing to  come  on  deck.  After  reaching  the  Roads,  the  Cap- 
tain (Carpenter)  gave  orders  to  heave  the  brig  to,  and  asked 
Hant,  where  the  rest  of  the  men  were.  Hunt  answered,  that 
be  had  called  them  several  times  and  they  had  refused.  (One 
of  the  crew  testified,  that  Hunt  had  called  these  men  up  and 
received  very  insolent  answers.)  The  captain  then  called 
them  up,  and  they  answered,  that  ^'  they  'd  be  d — d  if  they 
would  come  until  they  were  a-mind  to."  The  captain  then 
said,  ^^  I  '11  come  down  to  you,  then."  The  men  answered, 
'<  Come  down ; "  and  upon  Capt.  C.'s  stepping  down  a  few 
steps,  they  held  out  their  hands  towards  him,  (as  he  testified,) 
in  a  threatening  manner.  He  then  went  aft,  but  one  of  the 
men,  Coombs,  came  up  and  followed  him  to  his  windlass  end, 
and  struck  at  him  with  his  fist.  The  blow  was  spent,  but 
reached  the  captain's  breast.  Capt.  C.  took  up  a  handspike, 
but  Coombs  got  it  away  from  him.  At  this  moment  Hunt 
seized  Coombs,  but  received  from  him  a  blow  in  the  face, 
which  gave  him  a  black  eye.  Hunt  then  ran  aft  to  the  round- 
house, and  came  forward  with  his  cutlass  drawn,  and  the 
scabbard  left  behind.  As  he  went  forward,  the  pilot  told  him 
to  be  careful,  how  he  used  his  cutlass. 

Up  to  this  point  there  was  no  discrepancy  in  the  testimony. 
It  appeared,  also,  that  it  was  rather  squally,  and  there  was  a 
hail  squall  soon  after  the  vessel  came  to  anchor. 

Hunt  then  went  forward  and  struck  Coombs  two  or  three 
blows  with  the  flat  of  his  cutlass  (as  all  the  witnesses  agreed) 
over  the  bead  and  shoulders.  The  captain,  second  mate  and 
cabin-boy  here  testified,  that  after  these  blows  the  mate  re- 
treated, and  Coombs  followed  him,  striking  at  him  with  his 
fists  and  daring  him ;  that  they  saw  no  blows  given  with  par- 
ticular force  by  the  mate,  but  that  Coombs  seemed  to  be 
wounded  in  the  rneke  and  confusion  of  the  mate's  defence, 
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and  attempt  to  reduce  him  to  obedieace.  The  same  witnesses 
testified,  that  the  mehe  ended  several  feet  further  aft  than  it 
b^jan.  The  rest  of  the  crew  testified,  that  after  two  or  three 
blows  with  the  flat  of  the  cutlass,  Hunt  seized  the  weappn 
and  brought  it  down  several  times,  with  great  force,  upon  the 
sharp  edge,  upon  the  hands  and  wrists  of  Coombs,  who  was 
only  attempting  to  defend  himself. 

According  to  the  evidence  of  the  crew.  Coombs  stood  be* 
tween  the  windlass  end  and  the  bow  of  the  long-boat,  when 
Hunt  first  struck  him,  and  was  in  the  same,  or  nearly  the  same 
place,  when  the  afiair  ended. 

The  pilot  did  not  see  the  fight,  being  on  the  other  side  of 
the  boat.  Some  of  the  rest  of  the  crew  interfered,  though  it 
appeared,  that  one  of  them  took  hold  of  Hunt  just  as  he  was 
first  attacking  Coombs,  before  he  got  his  cutlass,  but,  as  was 
admitted,  with  no  hostile  intention. 

Doctors  Ayres  and  Otis  testified,  that  tlic  left  wrist  of 
Coombs  was  nearly  cut  off,  the  right  hand  and  arm  badly 
wounded,  and  that  amputation  of  the  left  might  be  necessary, 
though  there  were  hopes  of  saving  it.  The  other  facts  in  the 
case  sufficiently  appear  in  the  charge  of  the  judge. 

it.  H.  Danayjr.j  for  the  prisoner,  rested  the  defence  upon 
the  following  grounds :  The  repeated  and  deliberate  acts  of 
disobedience,  accompanied  with. insolent  language,  and  finally 
with  an  attack  upon  the  captain,  constituted,  or  might  have 
appeared  to  Hunt  to  constitute,  a  mutiny.  The  taking  forcibly 
from  the  captain  a  weapon  of  defence,  which  he  had  seized, 
and  the  attack  upon  Hunt,  when  he  came  to  the  captain's  aid, 
aggravated  the  case ;  and  another  of  the  crew  taking  hold  of 
Hunt  at  the  moment,  from  whatever  motive,  might,  in  the 
excitement,  have  reasonably  given  the  prisoner  a  fear  of  a 
general  mutiny.  His  striking  with  the  fiat  of  the  cutlass 
several  times,  showed  the  moderation  of  his  proceedings,  and 
the  fact,  that  Coombs  met  him  unarmed,  and  neither  retreated 
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Dor  soQght  a  weapon  of  defence  would  seem  to  be  evidence 
of  no  vidence  on  the  part  of  Hunt.  It  should  be  remember- 
ed, too,  that  Coombs  did  not  even  retire  to  the  forecastle,  the 
proper  place  for  a  seaman.  Although  there  should  turn  out 
to  have  been  no  mutiny  in  fitct,  yet  if  the  state  of  things  was 
such  as,  under  the  circumstances,  might  reasonably  have  led 
the  prisoner  to  suppose,  that  there  was  a  mutiny,  he  must  be 
excused  for  acting  under  that  supposition,  if  his  acts  were 
moderate  and  reasonable  for  a  person  honestly  so  supposing. 
In  mutiny,  revolt,  &c.  the  maritime  law  permits,  and  if  neces- 
nry,  enjoins,  the  use  of  dangerous  weapons.  The  master  and 
officers  must  be  their  own  protectors,  and  the  protectors  of  the 
lives  and  property  under  their  charge.  If  the  prisoner  came 
lawfully  in  possession  of  the  dangerous  weapon  and  then  used 
it  in  a  moderate,  or,  under  the  circumstances,  excusable  man- 
ner, he  must  be  acquitted. 

Franklin  Dexter,  district  attorney  admitted  the  right  of  an 
officer  to  use  dangerous  weapons,  in  cases  of  necessity ;  but 
here  was  no  mutiny  ;  no  one  interfered  in  behalf  of  Coombs ; 
and  Coombs  was  known  to  be  drunk.  There  were  the  master, 
pilot,  and  the  mates  to  manage  him,  and  the  vessel  had  not 
left  the  harbor,  but  might  have  come  to,  and  sent  up  to  town 
or  made  a  signal  for  aid.  There  was  no  necessity  for  using 
the  cutlass.  Hunt  asked  for  no  aid  from  any  one,  and  no  one 
offered  to  help  him,  showing  that  there  could  have  been  no 
serious  danger.  Coombs  was  alone,  unarmed  and  unsupported 
by  any  one.  The  pilot  cautioned  Hunt  as  to  his  cutlass. 
The  wounds,  as  testified  to  by  the  surgeons,  could  not  have 
been  received  by  Coombs  striking  at  Hunt.  They  must  have 
been  given  by  a  downward  and  a  strong  bk>w.  There  is  no 
sufficient  justification  for  using  a  dangerous  weapon,  and  in- 
flicting therewith  a  severe  and  maiming  wound.  He  must  be 
found  guilty  of  the  offence. 
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Stort  J.  In  summing  up  the  case  to  the  jury>  among  other 
things  said ;  There  is  no  doubt  in  this  case,  that  the  defend- 
ant, (the  mate),  committed  an  assault  with  a  dangerous 
weapon,  (a  cutlass),  upon  Coombs,  (the  seaman),  in  the  man- 
ner stated  in  the  indictment ;  and,  that  the  place  where  the 
offence  was  committed  was  within  the  admiralty  and  maritime 
jurisdiction  of  the  United  States,  on  board  of  the  brig  Havre, 
owned  by  citizens  of  the  United  States.  The  wounds  inflicted 
by  Hunt  upon  Coombs  were  exceedingly  severe,  and  it  will 
not  be  surprising,  if  it  shall  turn  out,  according  to  the  sugges- 
tion made  by  Dr.  Otis,  that  amputation  of  the  right  band 
should  become  necessary,  although  he  yet  hopes,  that  it  may 
^not  be  required.  Under  such  circumstances,  the  offence  is 
clearly  established,  unless  the  infliction  of  these  wounds  with 
the  cutlass  was  justified  on  account  of  some  positive  necessity 
really  then  existing,  or  on  account  of  some  supposed  necessity, 
then  honestly  and  reasonably  believed  to  exist  by  the  defend- 
ant, either  justifiable  or  excusable  in  point  of  law.  If  there 
was  no  such  necessity,  then  the  act  was  unlawful,  and  the 
defendant  ought  to  be  found  guilty.  So,  if  there  was  any 
such  real  or  supposed  necessity,  and  yet  the  punishment  was 
excessive,  either  in  kind  or  degree,  the  same  result  ought  to 
follow.  It  will  be  important,  therefore,  for  the  jury  to  ex- 
amine the  whole  circumstances  of  the  case  with  scrupulous 
diligence  and  care.  And  here  I  may  say,  that  where  facts, 
sufiicient  to  constitute  the  offence  are  established  prima  facie 
by  the  evidence,  the  burthen  of  proof  is  upon  the  defendant 
himself  to  show,  that  such  a  real  or  supposed  necessity  existed, 
which  either  justified  or  excused  the  acts,  unless  so  far,  indeed, 
as  the  attendant  circumstances  in  the  evidence  oflered  by  the 
government,  do,  of  themselves,  go  to  establish  such  a  legal 
justification  or  excuse.  If  the  defendant  fails  to  satisfy  the 
jury,  that  there  was,  in  point  of  fact,  any  such  legal  justifica- 
tion or  excuse  from  such  a  real  or  supposed  necessity,  or  he 
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leaves  it  ia  doubt,  then  their  verdict  ought  to  be  for  the 
government. 

It  is  apparent  from  the  evidence,  that  the  crew  were,  at  the 
time  when  this  affray  occurred,  in  a  state  of  intoxication,  from 
the  use  of  spirituous  liquors.     Under  such  circumstances, 
they  could  scarcely  be  said  to  be  fit  for  the  due  performance 
of  the  ship's  duty,  and  were  in  a  state,  which  might  readily 
lead   to  disobedience  of  orders,  and  even  to  a  mutiny  and 
revolt.     The  path  of  prudence,  therefore,  clearly  was,  on  the 
part  of  the  master  and  officers,  to  avoid,  as  much  as  possible, 
all  undue  causes  of  excitement.     This  seems  to  have  been  the 
notion  of  the  master  himself.     Indeed  it  might,  perhaps,  have 
been  well  for  the  master  to  have  remained  in  Nantasket  Road, 
until  the  crew  were,  in  a  great  measure,  recovered  from  their 
intoxication,  before  he  sailed  on  the  voyage.     And,  I  desire 
to  say,  that  it  may  be  a  matter  of  great  doubt,  whether,  if  the 
master  set  sail  on  a  voyage  with  a  crew  in  such  a  state  of 
intoxication  as  disables  them,  at  the  time,  from  the  .proper 
performance  of  the  ship's  duty,  and  any  disaster  arise  there-^ 
from,  any  loss  from  that  disaster  would  be  recoverable  from 
the  underwriters  under  our  common  policies. of  itu^irtance. 
The  ship,  under  such  circumstances,  could  scarcely  be  deem- 
ed, in  the  sense  of  the  law,  seaworthy  for  the  voyage. 

In  respect  to  the  right  of  the  mate  and  other  officers  of  the 
ship  to  inffict  punishment  on  the  seamen,  when  the  master  is 
on  board,  and  at  hand,  it  can  be  justified  only  by  the  imme- 
diate exigencies  of  the  sea  service,  or  as  a  necessary  means  to 
sappress  mutinous,  illegal  or  flagrant  misbehavior  on  the  part 
of  the  seamen,  or  to  compel  obedience  to  orders  or  other 
duties,  which  require  prompt  and  instant  action  and  inter- 
ference on  the  part  of  the  officers,  and  admit  of  no  delay.  If 
ttie  circumstances  are  not  urgent  and  imperative,  it  is  the  duty 
of  the  mate  and  other  officers  to  consult  the  master  as  to  the 
infliction  of  punishment ;  for  he,  being  in  the  command  of  the 
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ship,  is  alone  ordinarily  entrusted  with  the  regulation  of  the 
ship's  discipline ;  and  no  other  person  has  any  right  to  inflict 
punishment  without  his  express  or  implied  sanction  thereof. 
Cases  indeed,  may,  and  do  often  arise,  where  instant  obedi- 
ence to  the  orders  of  the  mate  is  necessary ;  such  as  orders 
to  take  in  sail  in  a  sudden  squall,  or  to  cut  away  the  rigging 
or  spars,  or  to  go  aloft  on  a  sudden  and  emergent  duty,  where 
the  mate  may  instantly  enforce  obedience,  by  the  application 
of  positive  force,  and  indeed  of  all  the  force  required  to  pro- 
duce prompt  obedience.  But,  then,  every  such  case  is  justi- 
fiable only  from  necessity,  and  the  force  so  used  is  not  so 
much  a  punishment,  as  it  is  a  means  of  compelling  the  per- 
formance of  a  pressing  duty,  admitting  of  no  delay.  One 
question,  therefore,  in  the  present  case,  is,  whether  any  such 
necessity  did  exist,  which  either  justified  or  required  so  harsh 
and  severe  a  punishment.  I  must  confess,  that  I  have  great 
difficulty  in  saying,  that  it  is  clearly  made  out  by  the  evidence, 
and  unless  it  is,  the  verdict  of  the  jury  ought  to  be  against  the 
defendant. 

It  is  certainly  true  in  this  case,  that  the  conduct  of  Coombs 
(the  seaman)  was  of  a  grossly  mutinous  and  improper  charac- 
ter. The  master,  in  his  testimony,  states,  that  when  Coombs 
followed  him  on  deck,  he  (the  master)  seized  a  handspike, 
not,  (as  he  asserts,)  with  intent  to  strike  Coombs,  but  to  in- 
timidate him.  Coombs  immediately  struck  him,  (the  master,) 
which  was  a  most  unjustifiable  act,  unless  done  in  necessary 
self-defence,  in  order  to  repel  an  attack  meditated  by  the 
master  with  the  handspike,  a  weapon  of  great  and  dangerous 
power.  The  master  says,  that  he  did  not  return  the  blow, 
but  put  down  the  handspike ;  and  immediately  the  defendant 
(the  mate)  came  and  took  hold  of  Coombs.  Coombs  then 
struck  the  defendant,  and  gave  him  a  black  eye ;  upon  which 
the  defendant  became  greatly  excited ;  and  said ;  "  I  am  not 
here  to  be  pounded  ;  give  me  my  cutlass : "  and  immediately 
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weDt  ioto  a  house  on  the  deck,  at  about  thirty  or  forty  feet 
distance,  and  got  his  cudass,  and  came  back  and  struck  Coombs 
two  or  three  blows  with  the  back  of  the  cutlass.  Coombs  was 
at  that  time  holding  up  his  hands,  and  making  passes  at  the 
mate.  After  this  the  mate  and  Coombs  closed.  The  master 
did  not  see  the  blows  struck  by  the  mate  with  the  edge  of  the 
catlasB ;  nor  did  he  see  Coombs  take  hold  of  the  mate.  Such 
is  the  substance  of  the  master's  testimony  upon  this  point. 
He  does  not  pretend,  that  he  was  under  any  immediate  fear 
of  other  blows  being  struck  upon  himself  by  Coombs ;  nor 
did  he  in  any  manner  authorize  or  require  the  interference 
of  the  noate  in  his  defence.  But  that  interference  was  a  sud- 
den impulse  and  Toluntary  act  of  the  mate,  without  any  call 
for  his  aid. 

FroDA  the  other  evidence  in  the  case,  it  is  abundantly  clear, 
that  the  blows  inflicted  by  the  mate  upon  Coombs,  with  the 
edge  of  the  cutlass,  were  (as  has  been  already  suggested) 
exceedingly  severe,  and  violent.  Co<Hnbs's  right  hand  was 
(as  the  physicians  state)  half  cut  oiT,  the  edge  of  the  cutlass 
having  cut  direcdy  through  the  bones  of  the  wrist,  and  divided 
the  joint  to  the  external  muscles.  Both  of  the  arteries  were 
cut  off;  and  the  wound  bled  profusely.  The  fleshy  part  of 
the  left  hand  also  bad  a  deep  gash  cut  across  it ;  and  the  left 
thumb  also  was  severely  cut.  There  were,  then,  three  large 
woonda ;  and  it  is  as  yet  uncertain,  whether  an  amputation 
of  the  right  hand  may  not  become  necessary.  The  phy- 
sicians also  testify,  that  the  wounds  could  not,  in  their 
judgment,  have  occurred  by  an  attempt  merely  to  ward  off 
bk»ws. 

There  is  a  great  deal  of  other  testimony  in  the  case  by 
several  of  the  crew,  to  establish,  that  Co(Hnbs  did  not  attempt 
to  strike  the  mate  after  he  got  the  cutlass;  but  merely  to 
defend  himself;  that  he  put  up  his  hands  to  ward  off  the 
bbws  of  the  mate ;  and  that  the  mate  struck  Coombs  three 
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times  with  the  edge  of  the  cutlass.  On  the  other  side,  the 
second  mate  testifies,  that  Coombs  struck  the  captain  more 
than  one  blow,  and  that  when  the  mate  came  with  his  cutlass. 
Coombs  ran  towards  him,  and  the  latter  retreated  five  or  six 
feet ;  that  a  scuflle  then  ensued ;  that  he  (the  second  mate) 
saw  none  of  the  blows  struck  with  the  cutlass ;  but  he  saw 
Coombs  immediately  afterwards  bleeding.  As  soon  as  the 
affray  was  over,  the  defendant  (the  mate)  helped  to  bind  up 
the  wounds  of  Coombs.  The  character  of  the  defendant, 
for  general  humanity  and  moderation,  is  also  testified  to  in 
a  favorable  manner. 

It  is  certainly  difficult  to  reconcile  the  testimony  of  the 
second  mate  with  that  of  the  master.  But  the  latter  stands 
strongly  confirmed  by  the  testimony  of  the  rest  of  the  crew,  as 
well  as  by  that  of  the  pilot,  as  far  as  he  saw  the  transactions, 
and  has  spoken  to  the  facts.  It  will  be  for  the  jury,  however, 
to  judge  of  the  credibility  of  the  witnesses,  and  to  compare 
and  weigh  their  testimony. 

But,  under  all  the  circumstances,  it  appears  to  me,  that  the 
burthen  of  proof  is  upon  the  defendant,  to  establish  by  clear 
and  determinate  evidence,  that  the  wounds  thus  inflicted 
upon  Coombs  (of  the  nature  and  full  extent  of  which  there 
is  no  controversy),  were  inflicted  by  the  mate  in  justifiable 
self-defence,  or  on  an  occasion  of  some  real,  or  supposed  ur- 
gent necessity,  admitting  of  no  delay,  and  indispensable  to 
the  ship's  service,  such  as  I  have  already  adverted  to.  Has 
such  a  case  been  made  out  ?  If  it  has  not  been  made  out, 
beyond  any  reasonable  doubt,  then  the  defendant  ought  to  be 
pronounced  guilty  of  the  charge  in  the  indictment.  If  it  has 
been,  then  he  ought  to  be  acquitted.  It  will  not  be  sufficient, 
for  the  defendant,  to  prove,  that  he  had  a  strong  cause  of  prov- 
ocation, or  that  Coombs  was  acting  in  an  unjustifiable  manner, 
or  was  guilty  of  gross  misconduct.  He  must  go  farther,  and 
show,  that  the  acts  done  by  himself  were,  absolutely  or  appa- 
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rently,  required  by  the  pressing  exigencies  of  the  occasion, 
and  that  in  their  character  and  degree,  there  was  no  excess 
beyond  these  exigencies.  Seamen  are  not  to  be  treated  like 
brutes,  simply  because  they  misbehave  themselves  ;  neither 
has  any  officer  of  a  ship  a  right  to  indulge  his  own  passions 
or  resentments,  by  inflicting  upon  them  cruel,  or  harsh,  or 
vindictive  punishments.  If  he  does,  he  is  amenable  to  the 
justice  of  his  country  for  his  misconduct.  Undoubtedly,  the 
mate  upon  this  occasion,  acted  under  strong  excitements. 
But  he  was  bound  by  his  duty,  to  circumspection  and  modera- 
tion ;  and,  indeed,  he  had  no  right  (as  has  been  already  inti- 
mated), while  the  master  was  present,  to  inflict  any  punish- 
ment upon  the  crew  without  his  consent,  unless  there  was 
some  imperious  necessity,  which  required  instant  action,  and 
justified  the  use  of  the  cutlass  to  the  full  extent  and  degree, 
in  which  it  was  used. 

The  learned  counsel  for  the  defendant  has  asked  the  Court 
to  direct  the  jury,  that  the  officers  of  the  ship  are  clothed, 
not  merely  with  a  civil,  but  with  a  military  power,  over  the 
seamen  on  board.  In  my  judgment,  that  is  not  the  true  rela- 
tion of  the  parties.  The  authority  to  compel  obedience,  and 
to  inffict  punishment,  is,  indeed,  of  a  summary  character,  but, 
in  no  just  sense,  of  a  military  character.  It  is  entirely  civil ; 
and  far  more  resembles  die  authority  of  a  parent  over  his 
children,  or  rather,  that  of  a  master  over  his  servant  or  ap- 
prentice, than  that  of  a  commander  over  his  soldiers.  Prop- 
erly speaking,  however,  the  authority  of  the  officers,  over  the 
seamen  of  a  ship,  is  of  a  peculiar  character,  and  drawn  from 
the  usages,  and  customs,  and  necessities  of  the  maritime 
naval  service,  and  founded  upon  principles  applicable  to  that 
relation,  which  is  full  of  difficulties  and  perils,  and  requires 
extraordinary  restraints,  and  extraordinary  discipline,  and 
extraordinary  promptitude  and  obedience  to  orders. 

It  has  been  also  suggested,  that  the  crew  were  in  a  state 
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of  mutiny;  and  that  the  immediate  interference  of  the 
mate  was  necessary^  to  suppress  it.  But  that  does  not  seem 
to  be  made  out  by  the  evidence ;  for  there  is  no  proof,  of  any 
general  disobedience  by  all  the  crew,  or  of  any  general  com- 
bination and  cooperation  with  each  other,  to  resist  orders,  or 
indeed,  of  any  thing  but  of  m^re  tardiness  and  reluctance  to  go 
to  work,  probably  in  some  measure  superinduced  by  intoxica- 
tion. Nor  am  I  able  to  perceive  in  the  evidence,  if  believed, 
any  distinct  proofs,  that  the  wounds  were  accidental,  or  unin- 
tentional. On  the  contrary,  all  the  witnesses,  who  speak 
directly  to  the  point  of  the  manner  and  circumstances,  under 
which  the  wounds  were  inflicted,  treat  them  as  voluntary 
acts,  and  as  not  accidental,  or  required  in  self-defence,  or 
from  any  real,  or  apparent  necessity.  However,  this  is  a 
matter  of  fact,  upon  which  the  jury  will  exercise  their  own 
sound  judgments,  in  deciding  upon  the  credibility  of  the  evi- 
dence, and  the  conclusion,  to  which  it  ought  to  lead  them. 
Verdict  for  the  defendant,  not  guilty. 
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Bt  the  Bankrupt  Law  of  1841,  the  District  Courts  of  the  Uxrited  States  are 

possessed  of  the  full  jurisdiction  of  Courts  of  Equity  over  all  subject- 

matters  arising  in  Bankruptcy. 
By  the  common  law,  liens  exist  only  in  cases,  where  the  party,  entitled 

thereto,  has  either  actual  or  constructive  possession  of  the  goods ;  but  in 

the  maritime  law,  and  in  Equity,  they  exist  independently  of  possession. 
A  lien  in  Equity  is  not  a  property  in  the  thing ;  nor  does  it  constitute  a 

right  of  action  for  the  thing ;  but  is  a  charge  upon  the  thing. 
An  attachment  on  mesne  process  does  not  exactly  correspond  to  a  lien,  either 

in  the  sense  of  the  common  law,  or  of  the  maritime  law,  or  of  Equity. 

It  b  only  a  contingent  and  conditional  charge,  until  the  judgment  and 

lery. 
A  foreign  attachment,  like  an  attachment  on  mesne  process^  is  a  remedy, 

and,  like  erery  remedy,  may  be  defeated  by  any  act,  that  bars,  or  takes 

away  the  remedy  or  right  to  judgment  under  it. 
Where  the  property  of  a  bankrupt  is  attached  on  mesne  process^  before  pso- 

oeedings  in  bankruptoy  are  instituted,  if  he  obtam  a  discharge  before  any 

judgment  h  rendered  in  such  suit,  it  is  pleadable  as  a  bar  to  that  yery  suit, 

and  will  prevent  the  attaching  creditor  firom  completing  his  attachment 

by  a  judgment. 
By  a  decree  of  bankruptoy,  all  the  property  and  rights  of  property  of  the 

1  See  Et  Parte  Ahree^  3  Ves.  R.  82,  83. 
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bankrupt  are  devested  from  him,  and  vest  in  the  aosignee  as  soon  as  one 
is  appointed ;  and  such  decree  relates  back  to  the  time  of  the  petition  ; 
consequently,  pending  the  proceedings  in  bankruptcy,  before  or  afler 
the  decree,  an  attaching  creditor  will  not  be  permitted  to  proceed  in  his 
suit  against  the  bankrupt  to  trial  and  judgment,  because  there  can  be  no 
party  defendant  properly  before  the  Court. 

If  an  attaching  creditor,  knowing  that  proceedings  in  bankruptcy  have  been 
instituted,  should  nevertheless  proceed  in  his  suit  to  get  a  judgment 
against  the  bankrupt,  before  an  assignee  was  appointed,  it  would  be  a 
fraud  upon  the  law ;  and  if  such  creditor  should  obtain  satisfaction  of  his 
judgment,  it  seems,  that  he  would  not  be  allowed  to  hold  the  money. 

While  the  bankrupt  proceedings  arc  in  progress,  no  attaching  creditor,  by  a 
mere  race  of  diligence,  will  be  permitted  to  overreach  and  defeat  the  just 
rights  of  the  other  creditors,  or  the  right  of  the  bankrupt,  if  entitled  to  a  dis- 
charge, to  plead  the  same  in  bar  of  a  judgment  in  such  suit.  In  such  a 
case,  the  Court  will  enjoin  a  creditor  from  proceeding  further  in  his  suit 
than  is  necessary  to  protect  his  ulterior  rights,  and  will  allow  the  writ 
and  proceedings  of  the  attaching  creditor  to  be  entered  in  the  proper 
Court,  and  to  be  continued,  if  the  creditor  elect  so  to  do,  until  the  dis- 
charge of  the  bankrupt  is  obtained ;  but  not  to  proceed  in  the  mean  time 
to  trial  or  judgment. 

Where  A.  by  a  writ  of  attachment  from  the  State  Court,  attached  the  goods 
of  B. ;  and  soon  aflerwards  B.  petitioned  for  the  benefit  of  the  Bankrupt 
Act^  and  then,  fearing  that  A.  might  proceed  to  get  judgment  before  he 
could  be  declared  a  bankrupt  and  obtain  a  certificate  of  discharge,  and 
levy  his  execution  upon  tlie  goods  attached,  B.  applied  to  the  District 
Court  for  an  order  to  stay  further  proceedings  by  A.  in  the  suit,  and  for 
other  relief;  It  was  field,  that  the  District  Court  had  authority  to  control 
the  proceedings  of  A.  in  tlic  suit ;  and  that  A.  might  be  permitted  to 
enter  his  action  and  continue  it ;  but  he  had  no  right,  during  the  proceed- 
ings in  bankruptcy,  to  proceed  to  a  trial  and  judgment  in  the  suit. 

Whether,  if  the  bankrupt  fail  to  obtain  his  discharge,  the  attachment  would 
be  gone  by  tlie  mere  operation  of  the  Bankrupt  Act ;  or  whether  a  judg- 
ment in  personam  may  be  rendered  against  him,  quare. 

Where  a  suit  has  been  commenced  bond  fide,  and  the  defendant  becomes  a 
bankrupt,  the  actual  costs  are  to  be  paid  out  of  the  estate,  but  no  subse- 
quent costs. 

This  was  the  ease  of  a  petition  filed  by  John  S.  Foster,  in 
bankruptcy,  in  the  District  Court.  The  petition  was,  in  sub- 
stance, as  follows : 

To  the  honorable  the  district  Judge  of  the  district  aforesaid 
John  S.  Foster  respectfully  represents,  that  on  the  twenty*fifth 
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day  of  the  present  month  of  March,  he  filed  a  petition  in  this 
honorable  Coart  to  be  declared  a  bankrupt,  pursuant  to  the 
provisions  of  the  statute  of  the  United  States  in  that  behalf 
made  and  provided. 

And  your  petitioner  further  represents,  that  William  Apple- 
ton,  one  of  the  creditors  mentioned  in  the  schedule  marked  A, 
annexed  to  his  said  petition,  did,  upon  the  fourth  day  of  March 
aforesaid,  sue  out  a  trustee  writ  against  your  petitioner,  from 
the  Court  of  Common  Pleas  for  the  county  of  Suffolk  and 
Commonwealth  of  Massachusetts,  returnable  to  the  next  en- 
suing April  term  of  said  Court ;  and  did  cause  to  be  attached 
thereon  certain  of  the  goods  and  merchandise  belonging  to 
your  petitioner,  being  a  portion  of  his  stock  in  trade  mention- 
ed in  his  schedule  marked  B,  annexed  to  his  said  petition  ; 
and  your  petitioner  further  states,  that  one  Coburn,  the  deputy 
of  the  sheriff  of  the  county  aforesaid,  to  whom  said  writ  was 
directed  for  service  thereof,  did,  after  notice  that  your  pe- 
titioner was  about  to  file  his  said  petition  to  be  declared  a 
bankrupt,  remove  from  the  store  of  your  petitioner,  divers 
goods  and  merchandise  of  the  value  of  about  seven  hundred 
dollars,  and  still  holds  and  detains  the  same  in  his  possession. 
And  your  petitioner  further  represents  that  certain  other  per- 
sons doing  business  respectively  under  the  names  of  Davis, 
Bates  and  Turner,  and  Stephen  Brownell,  likewise  creditors 
of  your  petitioner,  mentioned  in  said  schedule  marked  A,  did, 
within  the  said  month  of  March,  and  prior  to  the  filing  of  said 
petition,  sue  out  certain  trustee  writs  against  your  petitioner 
from  said  Court  of  Common  Pleas,  returnable  at  the  April  term 
thereof  aforesaid,  and  that  they  and  also  said  Appleton  did 
cause  the  Boston  Mutual  Fire  Insurance  Company,  a  corpora- 
tion doing  business  in  said  Boston,  and  a  debtor  of  your 
petitioner,  to  be  summoned  as  a  trustee  of  your  petitioner, 
and  the  debt  due  from  said  corporation  to  your  petitioner  to 
be  attached  upon  said  writs  respectively.    And  your  petitioner 
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further  states,  that  he  is  apprehensive  that  said  creditors  may 
obtain  judgments  in  said  several  suits  at  an  early  date  of  the 
term  aforesaid :  and  that  they  may  procure  executions  to  be 
issued  thereon,  and  satisfied  out  of  the  property  attached  as 
aforesaid,  and  their  several  demands  on  your  petitioner  to  be 
paid  in  full,  and  thereby  greatly  diminish  and  reduce  the 
assets  of  your  petitioner,  and  obtain  an  undue  proportion 
thereof,  to  the  great  injury  of  the  other  creditors  of  your 
petitioner,  and  in  direct  violation  of  the  spirit  and  true  intent 
of  the  statute  aforesaid,  or  expose  the  assignee  of  your 
petitioner  to  great  risk  and  trouble  in  the  recovery  of  the 
property  attached  as  aforesaid.  Wherefore  your  petitioner 
respectfully  prays  this  honorable  Court,  that  an  order  of  notice 
may  issue  on  said  petition,  &c.,  and  that  an  injunction  may 
be  granted  against  said  attaching  creditors,  enjoining  them 
from  further  proceeding  against  said  property  of  your  petition- 
er, and  requiring  them  to  surrender  the  same  to  such  assignee 
as  may  be  appointed  by  this  honorable  Court  in  the  premises  : 
and  that  such  other  orders  may  be  issued,  and  relief  granted, 
as  to  this  honorable  Court  shall  seem  meet. 

The  Answer  of  John  G.  Davis,  Benjamin  E.  Bates,  and 
John  N.  Turner  admitted  that  on  the  fourth  day  of  March, 
current,  they  had  sued  out  a  writ  against  said  Foster,  and  one 
Locke,  his  former  partner,  upon  a  joint  debt  due  from  said 
Foster  and  Locke,  returnable  to  the  Court  of  Common  Pleas 
to  be  held  at  Boston  on  the  first  Tuesday  of  April  next ;  upon 
which  writ  they  caused  the  Boston  Mutual  Fire  Insurance 
Company,  a  corporation,  to  be  summoned  as  trustees  of  said 
defendants,  or  one  of  them,  and  certain  goods,  efifects  or  credits 
of  said  defendants,  then  in  the  hands  of  said  corporation,  to 
be  attached.  That  said  attachment  was  made,  and  the  service 
of  said  writ  completed,  long  before  said  Foster  filed  his  petition 
in  this  Court  to  be  declared  a  bankrupt,  and  without  notice 
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to  them  that  be  contemplated  such  an  act.  And  they  claimed 
to  hold  the  goods,  effects  or  credits,  so  attached,  as  security 
for  such  judgment  as  they  might  recover  in  said  writ,  as  a  lien 
thereon,  valid  by  the  laws  of  Massachusetts.  And  these 
respondents  further  represented  that  they  had  incurred  ex- 
penses and  costs  in  and  about  said  suit,  which  they  prayed 
the  Court  to  consider  in  any  decree  which  might  be  made  in 
the  premises.  Wherefore  they  prayed  that  the  petition  of  said 
Foster  might  be  denied. 

The  Answer  of  William  Appleton  was  as  follows : 

And  now  William  Appleton,  who  has  been  summoned  in 

the  said  matter  to  show  cause  why  he  should  not  be  enjoined 

from  further  proceedings  against  the  property  of  said  Foster, 

attached  by  him,  as  set  forth  in  said  Foster's  petition,  comes 

and  represents  to  this  honorable  Courts  that  he  did,  on  or 

about  the  fourth  day  of  March,  current,  sue  out  a  writ  from 

the  Court  of  Common  Pleas  for  the  county  of  Suffolk,  against 

said  Foster,  returnable  into  the  next  April  term  of  said  Court, 

upon  a  demand  legally  and  justly  due  him  from  said  Foster ; 

and  that  on  said  fourth  day  of  March  one  Daniel  J.  Coburn, 

then  and  ever  since  a  deputy  of  the  sheriff  of  said  county,  did, 

by  virtue  of  said  writ,  attach  thereon  certain  personal  property 

of  said  Foster  then  in  the  store  occupied  by  him.     That  said 

Coborn  preserved  said  attachment  on  said  goods  by  a  keeper 

placed  in  said  store,  according  to  the  laws  and  usages  of  this 

Commonwealth,  until  the  twenty-third  day  of  said  March, 

when,  to  avoid  further  expense  of  a  keeper,  the  said  Coburn 

removed  said  goods  from  said  store  into  a  place  of  safety, 

where  he  still  hath  them  in  custody  under  and  by  virtue  of 

said  attachment  so  made  as  aforesaid  on  the  fourth  day  of  said 

March,  and  long  before  the  filing  of  said  Foster's  petition  to 

be  declared  a  bankrupt.     And  said  Appleton  doth  not  admit 

that  any  notice  of  an  intention  on  the  part  of  said  Foster  to 
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file  a  petition  to  be  declared  a  bankrupt  was  given  to  said 
Coburn,  as  set  forth  in  said  Foster's  petition,  and  require  said 
Foster  to  prove  that  fact,  if  it  be  deemed  material.  And  said 
Appleton  further  represents,  that  he  has  expended  large  sums 
of  money  in  making  and  preserving  said  attachment,  and 
keeping  said  property,  and  that  said  demand  is  still  due  him 
from  said  Foster.  Wherefore  said  Appleton  prays  that  said 
Foster's  petition  for  said  injunction  against  him  the  said  Ap- 
pleton, and  for  the  surrender  of  said  attached  property,  be 
dismissed  for  his  costs.  But  if  said  Court  shall  be  of  opinion 
that  said  injunction  shall  issue  and  said  attached  goods  be  sur* 
rendered  as  prayed  for,  then  said  Appleton  requests  that  such 
orders  be  passed  only  on  condition  that  said  Appleton  be  first 
paid  the  sums  expended  by  him  in  making  said  attachment, 
and  in  the  keeping  and  preservation  of  said  property. 

The  case  came  before  the  District  Court  on  tlie  petition  and 
answers,  and  the  district  judge  ordered  the  following  questions 
to  be  certified  to  the  Circuit  Court : 

1.  Whether,  upon  the  facts  stated  in  said  petition,  and  ad- 
mitted by  the  answer  of  William  Appleton,  one  of  said  attach- 
ing creditors,  the  injunction  prayed  for,  enjoining  the  attaching 
creditors  from  further  proceeding  against  the  property  of  the 
petitioner,  and  requiring  it  to  be  surrendered  to  such  assignee 
as  may  be  appointed  by  the  Court,  shall  be  granted  ? 

2.  Whether  any,  and  if  any,  what  relief  shall  be  granted  to 
the  petitioner  ? 

The  case  was  argued  by  C  G.  Loring  and  Dehon  for  the 
petitioner,  and  by  J.  L,  English  and  E.  D.  Sohier,  Jr.  for  the 
attaching  creditors  of  Foster.  And  the  same  question,  being 
for  argument  upon  other  petitions,  was  argued  by  Rand  for  the 
attaching  creditors.  The  case  of  another  petitioner  was  argued 
by  Goodrich. 

English,  for  the  attaching  creditors,  argued  as  follows: 
It  is  admitted,  that  the  doctrine  contended  for  by  the  petitioner 
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is  in  accordance  with  the  general  principles -of  equity^  and  if 
established,  would  effect  a  more  equal  distribution  of  the 
property  than  our  construction  of  the  law  would  do. 

Bat  the  question  is  upon  the  true  construction  of  the  last 
clause  of  the  second  section  of  the  bankrupt  law,  and  the 
kogoage  seems  to  be  quite  explicit. 

It  is  clear,  that  Congress  meant  to  preserve  and  uphold 
certain  securities  existing  on  the  property  of  the  bankrupt  at 
the  time  of  his  bankruptcy ;  and  it  is  equally  clear,  that  they 
did  not  mean  such  securities  only  as  are  valid  every  where, 
but  had  reference  to  the  special  legislation  and  local  law  of 
the  respective  States. 

It  is  submitted,  that  the  property  attached  in  the  present 
case  passes  to  the  assignee,  subject  to,  and  not  discharged 
from,  the  attachment,  because, 

1st.  An  attachment  does  constitute  a  lien  or  other  security 
upon  the  property  attached,  which  ia  valid  by  the  law  of 
Massachusetts. 

This  seems  clear  both  from  the  language  and  object  of  the 
statutes  on  the  subject,  as  well  as  from  the  established  doc- 
trine and  express  decision  of  the  courts.  Rev.  Stat.  ch.  90, 
sect  23  and  24 ;  Ladd  v.  North  (2  Mass.  R.  514)  ;  Grosvenor 
V.  Gold  (9  Mass.  R.  209)  ;  Bigelaw  v.  WiUfon  (1  Pick.  492) ; 
Denny  v.  mUard  (1 1  Pick.  524) ;  Smith  v.  Bradstreet  (16 
Pick.  264). 

In  Smith  v.  Bradstreet  the  Court  say  in  so  many  words, 
"  An  attachment  constitiUes  a  lien^  a  real  interest  in  the  landy 
which  may  be  followed  up  to  a  perfect  title.'' 

2d.  The  upholding  such  a  security  would  not  be  inconsist- 
ent with  the  provisions  of  the  second  and  fifth  sections  of  the 
bankrupt  law,  whether  taken  by  themselves,  or  construed  by 
the  other  parts  of  the  act. 

This  attachment  was  made  bona  Jide,  before  petition  filed, 
and  without  notice  of  any  contemplation  of  bankruptcy.    It 
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does  not  come  within  the  class  of  fraudulent  preferences 
declared  void  by  the  second  section. 

The  equal  distribution  provided  for  in  the  fifth  section,  does 
not  extend  to  all  the  creditors,  but  only  to  such  as  prove  their 
debts.  It  is  left  optional  with  the  creditor  to  prove  or  not 
If  he  proves,  he  thereby  disables  himself  to  prosecute  further 
any  suit  then  in  progress,  and  all  his  proceedings  are  deemed 
to  be  voluntarily  surrendered  by  the  act  of  proving. 

Why  was  it  left  optional  with  creditor  to  prove,  and  thus 
surrender  his  proceedings  at  law,  if,  whether  he  proves  or  not, 
he  is  to  lose  all  benefit  of  his  proceedings  ? 

It  can  hardly  be  said  to  be  optional  with  a  creditor,  whether 
or  not  to  surrender  his  proceedings,  if  he  is  restrained  by  in- 
junction, and  so  compelled  to  lose  all  benefit  of  his  pro- 
ceedings. 

It  is  admitted  that  the  lien  or  security  created  by  an  attach- 
ment is  a  conditional  security  only,  dependent  on  the  recovery 
of  judgment,  and  due  proceedings  on  the  execution. 

A  mortgage  also  is  a  conditional  security,  and  depends  both 
for  its  validity  and  extent  upon  the  establishment  of  a  debt 
secured. 

If  the  discharge,  if  and  when  obtained,  may  be  pleaded  in 
bar  of  the  suit,  and  therefore,  and  thereby,  the  attachment 
would  be  discharged,  why  is  not  the  same  argument  equally 
good  in  relation  to  the  validity  of  a  security  by  mortgage  ? 

So  an  attachment  may  in  strictness  be  called  only  an 
inchoate  lien.     But  it  is  still  a  security. 

Whatever  its  precise  nature  may  be,  the  Statutes  and  Courts 
of  Massachusetts  call  it  and  hold  it  to  be  a  valid  lien  and 
security. 

In  Connecticut,  under  the  old  bankrupt  law  of  the  United 
States,  it  was  expressly  decided  that  an  attachment  created 
a  lien  on  the  property,  attached  within  the  meaning  of  the 
sixty-third  section,  and  that  when  the  discharge  was  pleaded 
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ID  bar  of  the  suit,  judgixient  would  be  rendered  against  the 
bankrupt,  but  execution  issued  against  the  property  attached 
only.  Ingretham  v.  PhiUtps  (I  Day,  117);  Barber  v.  Jlitn- 
iwn  (1  Day,  136). 

If  the  property  attached  is  more  than  sufficient  to  pay  the 
atlaching  creditor,  the  assignee  may  relieve  it.  This  is  pro- 
vided for  in  section  eleven  of  the  law.  Or  if  the  property  is 
sold  on  execution,  the  surplus  would  be  paid  to  the  assignee, 
who  stands  in  place  of  the  debtor. 

Story  J.  This  is  the  case  of  an  application  by  Foster,  a 
petitioner  for  the  benefit  of  the  Bankrupt  Act  of  1841,  ch.  9, 
against  William  Appleton  and  others,  who  were  severally 
attaching  creditors,  some  of  whose  attachments  were  made 
upon  his  personal  estate  and  others  upon  his  effects  in  the 
hands  of  his  debtors  under  the  trustee  process,  before  the  date 
of  the  petition,  Foster  not  having  as  yet  been  declared  a  bank- 
rupt, because  the  time  has  not  yet  arrived,  when  the  petition 
is  to  be  heard  in  the  District  Court.  The  petition,  which  is 
on  the  equity  side  of  the  Court,  seeks  relief  against  these 
attachments  by  a  decree  of  the  District  Court,  for  an  injunc- 
tion enjoining  the  creditors  from  further  proceedings  against 
the  property  attached,  and  requiring  them  to  surrender  these 
attachments,  or  for  an  injunction  and  other  relief  against  these 
attaching  creditors,  according  to  the  view,  which  the  Court 
shall  take  of  the  matter. 

The  discussion  has  taken  a  very  wide  range,  and  the  ques- 
tions arising  in  the  case  have  been  argued  with  great  ability 
and  learning.  In  the  view,  which  I  have  taken  of  the  ques- 
tions, I  do  not  deem  it  necessary  to  go  into  a  minute  examin- 
ation of  the  weight  and  bearing  of  the  numerous  authorities 
cited  at  the  'bar,  some  of  which  certainly  seem  open  to  much 
juridical  criticism  and  doubt,  from  the  looseness  of  the  lan- 
guage used,  as  well  as  from  the  extraordinary  nature  and 
extent  of  some  of  the  propositions  asserted  in  them.     And, 
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after  all,  the  questions  must  mainly  depend  for  their  decision 
upon  the  true  character  and  effect  of  an  attachment  upon 
mesne  process  under  the  laws  of  Massachusetts,  and  the  ex- 
tent, to  which  such  an  attachment  is  recognized  and  protected, 
or  is  maintainable  under  the  Bankrupt  Act  of  1841,  ch.  9,  either 
bj  the  express  savings  of  the  act,  or  by  the  p<dicy  and  general 
proTisions  thereof.  The  attachments  under  the  trustee  pro- 
cess must  be  governed  by  similar  considerations,  and  therefore 
they  will  require  no  separate  notice. 

Before  proceeding  to  consider  the  questions,  which  have 
been  argued,  I  wish  to  say  a  few  words  as  to  tfie  jurisdiction 
of  the  District  Court  in  the  premises.  And  here  I  lay  it  down 
as  a  general  principle,  that  the  District  Court  is  possessed  of 
the  full  jurisdiction  of  a  Court  of  Equity,  over  the  whole  sub- 
ject-matters, which  may  arise  in  bankruptcy,  and  is  authorized 
by  summary  proceedings  to  administer  all  the  relief,  which  a 
Courtof  Equity  could  administer,  under  the  like  circumstances, 
upon  a  regular  bill  and  regular  proceedings,  instituted  by  com- 
petent parties.  In  this  respect,  the  act  of  Congress,  for  wise 
purposes,  has  conferred  a  more  wide  and  liberal  jurisdiction 
upon  the  Courts  of  the  United  States  than  the  lord  chancellor, 
sitting  in  bankruptcy,  was  authorized  to  exercise.  In  short, 
whatever  he  might  properly  do,  sitting  in  bankruptcy,  or 
sitting  in  the  Court  of  Chancery,  under  his  general  equity 
jurisdiction,  the  Courts  of  the  United  States  are  by  the  Act  of 
1841  competent  to  do.  So  that  the  question  resolves  itself, 
so  far  as  the  exercise  of  jurisdiction  for  relief  in  this  case  is 
concerned,  into  this,  whether  it  is  a  fit  case  for  interposition 
and  relief  by  a  Court  of  equity. 

Having  disposed  of  this  preliminary  matter,  let  us  now  pro- 
ceed to  the  consideration  of  the  questions  raised  at  the  bar. 
And  in  the  first  place,  what  is  the  nature  and  effect  of  the 
common  writ  of  attachment,  as  mesne  process,  (for  the  case, 
which  I  mean  here  to  consider,  is  that  of  William  Appleton, 
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by  an  attachment  upon  mesne  process,  and  not  of  the  other 
attaching  creditors  and  trustees,  under  the  foreign  attachment 
act),  ander  the  laws  of  Massachusetts.     It  contains  a  com- 
mand to  the  sheriff,  or  other  proper  officer,  to  attach  the 
goods  or  estate  of  the  defendant,  and  for  want  thereof,  to  take 
his  body.     The  officer  is  at  liberty,  under  that  precept,  to 
take  the  goods  and  chattels,  or  the  lands  and  other  heredita* 
roents  of  the  defendant,  or  both,  to  answer  the  exigency  of 
the  writ.     If  the  officer  attaches  the  goods  and  chattels  of  the 
defendant,  he  takes  them  into  his  possession,  and  they  are 
then  deemed  to  be  in  custody  of  the  law,  and  are  to  remain 
under  his  care  and  possession,  to  abide  the  final  judgment  in 
the  suit.     If  lands  or  other  hereditaments  are  attached,  they 
are  not  taken  possession  of  by  the  officer ;  but  they  are  bound 
by  the  attachment  from  the  time,  when  it  is  made,  if  all  the 
regular  proceedings  are  had.     And  in  such  a  case,  the  creditor 
is  at  liberty,  if  he  obtains  judgment  in  the  suit,  to  levy  his 
execution  upon  the  goods  and  chattels,  or  lands,  or  either  of 
them,  until  he  has  obtained  satisfaction ;  and  his  attachment 
gives  him  a  priority  of  right  of  satisfaction,  out  of  the  property 
attached,  over  all  other  creditors,  for  thirty  days  after  bis 
judgment,  and  no  longer.     If  the  judgment  is  for  the  defend- 
ant, the  attachment  is  forthwith  dissolved  by  mere  operation 
of  law.     Such  is  the  general  character  and  operation  of  the 
common  process  of  attachment  (for  I  need  not  go  into  minor 
particulars)  ;  and  by  the  very  language  of  the  laws  of  Massa- 
chusetts, the  property  so  attached,  whether  real  or  personal, 
is  '^  held  as  security  to  satisfy  such  judgment  as  the  plaintiff 
may  recover."^     But  whether  it  be  such  a  security,  as  is 
within  the  savings  of  the  Bankrupt  Act  of  1841,  ch.  9,  is 
quite  a  different  question,  and  will  come  more  directly  under 
consideration  hereafter.    The  Supreme  Judicial  Court  of  Mas- 


1  Revised  Statutes,  1836,  part  iii.  tit  2,  ch.  90,  §  23,  $  24. 
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sachusetts,  have  (as  I  think),  taken  the  trae  view  of  it,  in  Ibe 
case  of  the  Atlas  Bank  v.  the  Nahant  Bank  (23  Pick.  R. 
488),  where  they  declared,  that  an  <^  attachment  on  mesne 
process  is  to  be  considered  as  a  remedy  merely  given  and 
regulated  by  law,  to  enable  one  creditor,  who  is  proceeding 
for  himself  akme,  to  obtain  satisfaction  of  his  debt ;  and  when 
several  are  so  proceeding,  he,  who  is  first  in  time,  is  prior  in 
right."  But  the  Court  immediately  adds ;  '<  But  in  equity,  all 
these  priorities  give  way  to  a  general  proceeding,  which  has 
for  its  object  to  distribute  all  the  effects  of  a  debtor,  by  paying 
the  whole,  if  there  be  assets,  and  then  proceeding  for  a  rataUe 
distribution.  If  the  property  turn  out  to  be  sufficient  to  pay 
the  whole,  any  priority  by  attachment  would  be  useless ;  if 
not,  it  would  be  unjust."  Now,  this  latter  language  is  ex* 
ceedingly  pointed,  and  applicable  to  the  case  now  before  the 
Court ;  for  the  Bankrupt  Act  has  for  its  object  and  policy  a 
distribution  of  all  the  assets  of  the  debtor  equally  among  all 
his  creditors ;  and  it  positively  prohibits  any  preference  to  be 
made  by  the  debtor  in  favor  of  any  creditor,  in  contemplation 
of  bankruptcy.  And  hence  a  commission  and  decree,  de- 
claring a  man  to  be  a  bankrupt,  has  been  emphatically  said  to 
be  a  statute  execution  for  all  the  creditors.^ 

But  it  is  said,  that  an  attachment  under  our  law  constitutes 
a  lien  upon  the  property  attached ;  that  it  is  a  perfect,  fixed, 
and  vested  lien,  as  mucli  so  as  a  lien  by  a  mortgage  upon  per- 
sonal estate ;  that  it  gives  a  vested  interest  in  the  real  estate 
attached,  so  that  the  creditor  may  dispute  the  validity  of  a 
will  thereof;  and  that  it  is  deemed  equivalent  to  a  title  by 
purchase  for  a  valuable  consideration.  And  certain  authori- 
ties are 'relied  on  to  establish  and  confirm  these  positions. 
One  of  these  authorities,  I  own,  is  very  direct  to  the  position, 

1  See  Barker  v.  Goodwin  [11  Ves.  78— 80);  Cooke's  Bankrupt  Law, 
ch.  L,  p.  5,  edit  1799;  Twias  v.  Murrey  (1  Atk.  R.  67);  £x  parte  Knoii, 
(1 1  Ves.  e08, 619). 
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that  an  attaching  creditor  of  real  estate  has  a  right  to  contest 
the  validity  of  a  will  of  that  estate  before  he  has  obtained 
jadgmenty  and  levied  his  execution  thereon  ;  that  is,  before  it 
is  ascertained,  whether  he  has  any  debt  due  to  him,  or  any 
right  to  make  an  attachment.  If  this  be  so,  I  can  only  say, 
that  I  am  unable  exactly  to  comprehend  the  grounds  of  the 
dedsioo,  and  bow  to  it  solely  as  a  decision  founded  upon  the 
local  law,  that  is  binding  upon  this  Court.  But  I  must  treat  it  as 
an  exception  to  the  general  rule,  and  I  am  not  called  upon  to 
give  it  a  more  enlarged  operation.  It  seems  to  stand  (as  may 
be  respectfully  submitted)  upon  the  very  verge  of  the  law, 
mer  apices  juris ;  and  may  enable  any  stranger,  however  re- 
mote, and  without  any  just  debt  or  claim,  by  a  mere  attach- 
ment, to  interpose  himself  as  a  party  to  contest  the  most 
solemn  and  well-authenticated  will.  It  asserts  directly,  that  a 
creditor  acquires  an  interest  in  real  estate  by  a  mere  attach- 
ment, although  never  consummated  by  a  judgment,  and  al- 
though he  may  never  levy  thereon,  nor  indeed  have  any  right 
to  levy  thereon.  It  appears  to  me,  that  most,  if  not  all,  the 
other  cases  cited  at  the  bar,  have  been  pressed  beyond  their 
Giir  and  reasonable  bearing,  into  the  service  of  the  argument, 
at  least  since  the  alterations  of  our  law  under  the  provisions  of 
the  Revised  Statutes  of  1836. 

It  is  true,  as  asserted  at  the  bar,  that  an  attachment  upon 
mesne  process  is  constantly  spoken  of  in  our  Reports  as  a 
lien ;  and  doubtless  it  is  so,  in  a  very  general  sense  of  the 
tenn,  adopted  by  way  of  analc^  and  illustration,  rather  than 
from  a  very  exact  resemblance,  which  it  bears  to  liens,  gene- 
rally recognised,  as  such,  at  the  common  law,  or  in  equity,  or 
m  maritime  jurisprudence.  But,  as  has  been  truly  said  by 
Lord  Coke,  No  simile  holds  in  every  thing.  Nullum  simile  qua-- 
tuorpedibus  currit.  ^     Lord  Tenterden  has  said,  that  the  word 


1  Ca  Litt  3,  a. 
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lien,  in  its  proper  aense,  in  the  law  of  England,  imports,  that 
the  party  is  in  possession  of  the  thing,  which  he  claims  to  de- 
tain ;  and  that  where  there  is  no  possession,  actual  or  con- 
structive, there  can  be  no  lien.  ^  And  this  is  generally  true, 
perhaps  universally  true,  at  the  common  law,  independently 
of  statutable  provisions,  or  of  special  contract  The  doctrine 
was  explicitly  asserted  by  Mr.  Justice  fiuUer  in  delivering  his 
opinion  in  the  great  case  of  Lickbarrow  v.  Jlfo^on,  before  the 
House  of  Lords,  (6  East,  R.  21,  note ;  Id.  25),  where  be 
says ;  <'  Liens  exist  at  law  only  in  cases,  where  the  party,  en- 
titled to  them,  has  the  possession  of  the  goods ;  and  if  he 
once  part  with  the  possession  after  the  lien  attaches,  the  lien 
is  gone,"  Mr.  Justice  Grose,  in  delivering  the  opinion  of  the 
Court  in  Hammonds  v.  Barclay  (2  East,  R.  227,  235),  said  ; 
<^  A  lien  is  a  right  in  one  man  to  retain  that,  which  is  in  his 
possession,  belonging  to  another,  till  certain  demands  of  him, 
the  person  in  possession,  are  satisfied."  The  same  thing  has 
been  often  insisted  upon  by  other  judges.  ^  But  in  the  mari- 
time law  liens  are  recognised,  independendy  of  possession, 
actual  or  constructive ;  such  as  in  cases  of  seaman's  wages, 
and  bottomry  bonds  and  liens  by  material*^men  upon  foreign 
ships.  But  in  such  cases,  there  is  no  pretence  of  a  vested 
lien,  until  the  labor  or  service  is  complete,  or  the  voyage  end- 
ed, and  the  contract  become  absolute.  Until  that  period,  it 
is  merely  inchoate,  and  conditional,  and  imperfect.  In  equi- 
ty, also,  liens  exist  independent  of  possession,  either  actual  or 
constructive ;  as,  for  example,  the  lien  of  a  vendor  on  the  land 


1  Abbott  on  Shipping:,  part  iii.  chap.  1,  §  7,  p.  171,  Amer.  edit  1839; 
Id.  part  iv  chap.  1,  §  8,  p.  220,  6th  edit  by  Shea,  1840 ;  1  Stoiy  £q. 
Jurisp.  §  506 ;  2  Story  Eq.  Jurisp.  §  1215  to  §  1254. 

9  mison  V.  Bcdfow-  (2  Campb.  R.  579) ;  Ex  parU  Heywood  (2  Rose, 
537);  Hnfwood  v.  Waring  (4  Campb.  R.  291);  QladsUmt  v.  Bid^  (2 
Meriv.  R.  404);  HaUdi  v.BonaJield  (18  Ves.  188);  Giles  v.  Graver  (6 
Bligh,  R.  340). 
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for  the  unpaid  purchase-money.  But  it  has  been  long  the  es- 
tablished doctrine  in  equity,  that  a  lien  is  not,  in  strictness, 
either  ^jus  in  re,  or  a.  jus  ad  rem ;  that  is,  it  is  not  a  property 
in  the  thing  itself,  ncHr  does  it  constitute  a  right  of  action  for 
the  thing.  It  more  properly  constitutes  a  chaige  upon  the 
thing.  ^  It  is,  therefore,  at  most  a  simple  right  to  possess  and 
retain  {voperty,  until  some  charge  attaching  to  it  is  paid  or 
dischaiged  ;  or  a  mere  right  to  maintain  a  suit  in  rem  to  en* 
force  payment  of  the  charge.  *  Mr.  Justice  Buller,  speaking 
of  Sens  at  the  coomion  law,  is  equally  expressive.  He  says : 
« Li^BS  are  not  founded  on  property ;  but  they  necessarily 
mppose  the  prc^rty  to  be  in  some  other  person,  and  not  in 
lum,  who  sets  up  the  right    They  are  qualified  rights."  3 

Now,  an  attachment  does  not  come  up  to  the  exact  defini- 
tion, <Mr  meaning  of  a  lien,  either  in  the  general  sense  of  the 
common  law,  or  in  that  of  the  maritime  law,  or  in  that  of 
equity  jurisprudence.  Not  in  that  of  the  common  law,  be- 
CBOse  the  creditor  is  not  in  possession  of  the  property ;  but 
it  is  m  cuitodid  legis,  if  personal  property  ;  if  real  property,  it 
is  not  a  fixed  and  vested  chai^,  but  it  is  a  contingent,  con- 
ditkmal  charge,  until  the  judgment  and  levy.  Not  in  the 
sense  of  the  maritime  law,  which  does  not  recognise  or  en- 
fcice  any  claim  as  a  lien,  until  it  has  become  absolute,  fixed, 
and  vested.  Not  in  that  of  equity  jurisprudence  ;  for  there  a 
Gen  is  not  a  jus  in  re,  or  a  jus  ad  rem.  It  is  but  a  chaige 
npoa  the  thing,  and  then  only,  when  it  has,  in  like  manner,  be- 
come absolute,  fixed,  and  vested. 

In  trath,  it  bears  a  closer  resemblance  to  the  lien  created 

1  8ae  Brace  v.  Dwkess  of  Martbarovgk  (2  P.  Will.  R.  491;)  1  Story 
on  ISq.  Jnritp.  §  506;  3  Stoiy  ob  Eq.  Jorisp.  §  1215,  §  1216,  and  the  cases 
there  cited;  Ex  parU  KwU  (11  Ves.  R.  617);  Canard  y.  Vie  MantU 
hs.  Co.  (1  Peteis's  R.  386,  441, 442> 

>Ibid. 

'  LMarrow  v.  Mason  (6  East,  R.  note,  p.  21, 24). 
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by  a  judgment  upon  the  real  estate  of  the  debtor.  But  that 
is  only  a  general  lien  or  charge  over  all  the  real  estate  of  the 
debtor,  to  be  enforced  by  an  elegit ^  or  other  l^al  process,  upon 
such  part  of  the  real  estate  of  the  debtor  as  the  crediUM:  may 
elect.  And  it  is  not  a  common  law  lien  ;  for  it  had  its  origin 
in  the  statute  of  2d  Westminster,  13  £dw.  I.  staU  1,  chap. 
18,  giving  the  right  to  an  elegit.  But  there  is,  however,  this 
strong  and  clear  distinction  between  the  case  of  a  lien  by 
judgment,  and  a  lien  by  an  attachment,  that  the  former  takes 
place  only,  when  the  debt  is  ascertained  and  fixed  by  the  judg- 
ment ;  whereas  the  latter  is  before  the  debt  is  ascertained, 
and  is  altogether  future,  and  contingent  upon  a  judgment  be- 
ing rendered  in  the  suit  in  favor  of  the  creditor.  Yet  a  judg- 
ment creditor  has  never  been  held  in  England  to  have  any  in- 
terest in  the  land  ;  but  only  a  sort  of  preemptive  right  or  lien 
to  acquire  it  by  an  extent  upon  an  elegit ;  and  then  his  tit!e 
relates  back  to  the  time  of  the  judgment,  so  as  to  cut  down 
all  intermediate  incumbrances,  sales,  and  other  puisne  titles. 
Yet  a  judgment  creates  no  interest  in  the  land  ;  and  therefore, 
though  the  creditor  should  release  all  his  right  to  the  land,  he 
might  extend  it  afterwards.  ^  It  was  very  justly  observed  by 
the  Master  of  the  Rolls  (Sir  Joseph  Jekyll),  in  Brace  v.  The 
Duchess  of  Marlborough  (2  P.  Will.  491),  that  all,  that  the 
creditor  has  by  the  judgment,  is  but  a  mere  lien  upon  the 
land  ;  but  non  constat,  that  he  will  ever  make  use  thereof.  If, 
then,  a  lien  be  not,  in  the  sense  of  the  law,  founded  in  prop- 
erty ;  if  it  be  not  an  interest  in  property,  nor  even  RJus  ad 
rem ;  upon  what  ground  can  it  be  aigued,  that  it  is  equivalent 
to  a  mortgage  or  a  pledge  ?  In  the  former  of  those  cases,  the 
immediate  right  and  title  to  the  general  property  passes  at 
law  to  the  mortgagee,  who  becomes  and  is  the  positive  own- 
er, liable  to  have  it  devested  by  a  condition  subsequent.     In 


1  Brace  v.  Dwhess  of  Mariborovgk  (8  P.  Will.  R.  491). 
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the  latter,  a  special  property  passes  to  the  pledgee,  accom- 
panied and  conferred  by  the  possession  thereof.  There  is  no 
ground  to  assert  either  of  these  considerations  to  be  true  in 
respect  to  the  lien  of  an  attaching  creditor.  The  possession 
is  not  in  him  to  any  intent  or  for  any  purpose.  The  property 
of  the  debtor  is  not  devested  ;  and  the  possession  thereof  is 
in  the  attaching  officer,  holding  it  sub  modo,  and  merely  as 
bailee,  for  the  purposes  of  the  law  ;  that  is,  the  possession  is 
in  custodid  hgU. 

The  nature  and  character  of  a  lien  on  lands,  created  by  a 
judgment,  were  very  fully  expounded  by  the  Supreme  Court 
of  the  United  States,  in  the  case  of  Canard  v.  The  Atlantic 
tusurcmce  Company  (1   Peters's  R.  386,  441,  443) ;  and,  on 
that  occasion,  the  Court  took  the  distinction  between  the 
rights  acquired  by  a  mortgage,  and  those  acquired  by  a  judg- 
ment ;  and,  among  other  things,  said  ;  "  Now  it  is  not  under- 
stood that  a  general  lien,  by  judgment  on  land,  constitutes, 
per  scy  a  property,  or  right,  in  the  land  itself.     Tt  only  con- 
fers a  right  to  levy  on  the  same,  to  the  exclusion  of  other 
adverse  interests,  subsequent  to  the  judgment ;   and  when 
the  levy  is  actually  made  on  the  same,  the  title  of  the  cred- 
itor for  this  purpose  relates  back  to  the  time  of  his  judg- 
ment, so  as  to  cut  out  intermediate  incumbrances.     But,  sub- 
ject to  this,  the  debtor  has  full  power  to  sell,  or  otherwise  dis- 
pose of  the  land.     His  title  to  it  is  not  devested  or  transferred 
by  the  judgment  to  the  judgment  creditor.     It  may  be  levied 
upon  by  any  other  creditor,  who  is  entitled  to  hold  it  against 
every  other  person  except  such  judgment  creditor :  and  even 
against  him,  unless  he  consummates  his  title  by  a  levy  on  the 
land,  under  his  judgment.   In  that  event,  the  prior  levy  is,  as  to 
him,  void  ;  and  the  creditor  loses  all  right  under  it.     The  case 
stands,  in  this  respect,  precisely  upon  the  same  ground  as  any 
other  defective  levy,  or  sale.     The  title  to  the  land  does  not 
pass  under  it.     In  short,  a  judgment  creditor  has  no  jus  tnre, 
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but  a  mere  power  to  make  his  general  lien  effectual^  by  follow- 
ing up  the  steps  of  the  law,  and  consummating  his  judgment 
by  an  execution  and  levy  on  the  land.  If  the  debtor  should 
sell  the  estate,  he  has  no  right  to  follow  the  proceeds  of  the 
sale,  into  the  hands  of  the  vendor  or  vendee ;  or  to  claim  the 
purchase  money  in  the  hands  of  the  latter.  It  is  not  like  the 
case  where  the  goods  of  a  person  have  been  tortiously  taken 
and  sold,  and  he  can  trace  the  proceeds,  and  waiving  the  tort, 
chooses  to  claim  the  latter.  The  only  remedy  of  the  judg- 
ment creditor  is  against  the  thing  itself,  by  making  that  a 
specific  title  which  was  before  a  general  lien.  He  can  only 
claim  the  proceeds  of  the  sale  of  the  land,  when  it  has  been 
sold  on  his  own  execution,  and  ought  to  be  applied  to  its  sat- 
is&ction." 

The  case  of  an  attaching  creditor  is  not  near  so  strong,  as 
that  of  a  judgment  creditor,  who  has  obtained  a  ^enyhctot, 
under  which  the  sheriff  has  actually  seized  the  goods  of  the 
judgment  debtor  to  satisfy  the  same.  And  yet  in  this  very 
case,  it  is  perfectly  clear,  that  before  a  sale,  the  general  prop- 
erty of  the  debtor  is  not  devested,  and  that  the  creditor  does 
not,  under  the  levy  upon  the  Jieri  facias^  acquire  any  interest 
or  right  in  the  property.  The  subject  underwent  a  very  elab- 
orate consideration  of  all  the  judges,  in  the  case  of  CHlet  v. 
Orover  (6  Bligh's  R.  279),  where  the  mun  question  was, 
whether  the  crown,  upon  an  exeat  issuing  on  behalf  of  the 
crown,  after  a  levy  on  the  goods  of  the  crown  debtor,  under 
B,Jieri  facias  against  him  in  fiivor  of  a  private  creditor,  but 
but  before  a  sale  under  the  fieri  facias ^  was  entitled  to  a  pri- 
ority of  satisfaction  before  the  private  creditor,  or  not.  It 
was  held  by  all  the  judges,  who  delivered  their  opinions  in  the 
House  of  Lords,  (except  Mr.  Justice  Gaselee  and  Mr.  Justice 
Littledale),  that  it  did.  The  two  latter  judges  held  the 
contrary  opinion.  But  upon  that  occasion,  all  the  learned 
judges  concurred  in  opinion,  that  the  general  property  of  the 
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debtor  in  the  goods  was  not  devested  by  the  levy  on  the  jUri 
faeiagy  bot  only  when  a  sale  thereof  had  taken  place  ;  that  the 
creditor  had  no  interest  or  title  whatsoever,  nor  even  a  lien  in 
the  jnroperty  ;  but,  at  most,  that  the  ^eriff  had,  for  his  own 
protection,  merely  a  special  property,  (as  some  of  the  judges 
thought),  or  a  lien,  (as  others  thought),  or  (as  a  majority  of 
the  judges  thought),  that  the  goods  were  in  the  custody  of  the 
kw,  and  the  sheriff  held  them  as  bailee,  and  in  that  character 
vtrltUe  officii.    Lord  Chief  Justice  Tindal  has  expressed  the 
true  position  of  the  sheriff,  in  delivering  his  opinion  in  the 
above  cited,  in  the  House  of  Lords.     Speaking  of  the 
of  the  goods  seized  under  ihe  fieri  facias  before  the  sale, 
he  said ;  '^  The  goods  are  not  sold ;  they  are  only  on  the  way 
to  be  sold.    It  would  be  a  better  definition  of  the  sheriff's  re- 
ktion  to  these  goods,  to  say,  he  has  them  in  his  custody,  under 
a  power  to  sell  them,  than  any  actual  interest  or  property  in 
them.     His  situation,  indeed,  cannot  be  better  defined,  than 
by  saying,  the  goods  are  in  custodia  Ugis,  a  phrase,  which 
plainly  distinguishes  a  mere  custody  and  guardianship  of  the 
goods  firom  a  change  of  property ;  so  far,  therefore,  as  a  spe- 
cial property  in  the  goods  is  necessary  for  their  safe  custody 
against  wrong-doers,  and  to  render  the  execution  of  his  public 
duty  useful  to  the  judgment  creditor,  so  far  he  may  be  said  to 
have  property.    But  beyond  this,  as  against  the  rights  of  ad- 
voae  claimants,  there  is  no  authority  for  saying,  that  he  has 
any  property  at  all."     Lord  Tenterden,  in  the  same  case 
said ;  ''It  has  been  argued,  that  the  property  is  vested  in  the 
sheriff,  because  there  are  authorities  to  show,  that  the  sheriff, 
if  the  property  be  taken  out  of  his  hand,  may  maintain  an  ac- 
tion of  trover   against  the  wrong-doer.     Now,  actions  are 
maintainable  upon  a  ground  perfectly  distinct  from  the  right 
of  property.     They  are  maintainable  upon  the  ground  of  pos- 
sesrion.     Any  man  in  the  possession  of  goods,  whether  as 
bailee,  or  otherwise,  may,  in  his  own  name,  maintain  an  action. 
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The  power,  therefore,  of  bringing  an  action  of  this  kind,  does 
by  no  means  prove,  that  the  property  is  in  the  sheriff."     His 
Lordship  immediately  added  ;  ^^  It  is  supposed  by  some,  that 
the  property  is  in  the  judgment  creditor.     But  it  is  perfectly 
clear,  upon  consideration  of  the  subject,  that  tbe  judgment 
creditor  has  no  property  in  the  goods,  while  they  remain  in 
the  hands  of  the  sheriff.     If  the  sheriff  executes  the  process  of 
the  Court,  and  serves  a  bill  of  sale  to  the  plaintiff  in  the  ac- 
tion, then  the  judgment  creditor  obtains  the  property  ;  but 
until  that  is  done,  while  the  goods  are  in  the  possession  of  the 
sheriff,  they  are  in  the  custody  of  the  law,  but  still  remain  the 
property  of  the  debtor,  to  whom  they  originally  belonged." 
This  last  doctrine,  that  the  creditor  has  no  property  by  the 
seizure,  was  (as  has  been  already  stated)  unanimously  affirm- 
ed by  all  the  judges  ;   and  the  doctrine  maintained  by  Lord 
Chief  Justice  Tindal  and  Lord  Tenterden,  and  the  majority 
of  the  judges,  was  adopted  by  the  House  of  Lords,  i     Mr. 
Justice  Patterson  said  ;  *''  The  goods  are  in  substance  in  cus^ 
todid  legis ;  the  seizure  made  by  the  officer  of  the  law  is  for 
the  benefit  of  those,  who  are  by  law  entitled.     It  is  made 
against  the  will  of  the  debtor,  and  no  property  is  transferred, 
by  any  act  of  his,  to  the  sheriff,     j&i  this  respect  it  differs  from 
aU  cases  of  special  property,  and  of  charges  on  goods,  created 
by  the  debtor,  while  he  has  the  absolute  dominion  over  the 
goods."  ^    Here  we  see  clearly  stated  the  distincti(Hi  between 
a  title  by  conveyance,  or  contract  of  the  debtor,  and  a  seizure 
under  process  of  law.   In  confirmation  of  this  view,  Mr.  Baron 
Alderson  said  ;  *^  The  true  description  of  the  state  of  the  prop- 
erty is,  that  it  is  in  the  custody  of  the  law ;  whereas  in  the 
case  of  the  factor,  wharfinger,  pawnee,  or  equitable  mortgagee, 


1  See  Giles  v.  Orovts  (GBligh  R.  289, 290,  1291,  292);  Id.  312,  313, 
314,  317,  316,  319, 322;  Id.  333, 334, 335, 336, 337, 338, 339, 340,  341 ; 
Id.  367, 368,  371, 372 ;  Id.  374, 375, 376,  384 ;  Id.  404,  405, 406;  Id.  421, 
431. 
«       Ibid.  p.  292-317. 
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it  is  in  the  custody  of  the  party  himself,  being  a  beneficial  in- 
terest under  a  valid  contract.  ^  Lord  Chief  Justice  Tindal 
took  notice  of  the  same  distinction  between  the  case  of  a  seiz- 
ure in  execution,  and  goods  being  pledged,  or  lands  mortgage 
ed;  that  the  one  amounted  to  an  alienation  of  the  property 
fro  tantOy  the  other  gave  only  an  inchoate  claim  on  the  goods ; 
or,  to  use  his  own  expression,  the  goods  '^are  on  their  way  to 
be  sdd."  « 

Mr.  Justice  Taunton,  in  answer  to  the  argument  urged  at 
the  bar,  that  by  the  seizure  on  the  execution,  the  judgment 
creditor  bad  a  lien  on  the  goods,  or  a  special  property  therein, 
and,  therefore,  that  the  Crown  could  only  take,  subject  to 
that  lien  or  special  property,  peremptorily  denied  the  doc- 
trine ;  and  said,  "  This  special  property  is  in  the  sheriff,  not 
as  trustee  for  the  judgment  creditor ;  but  for  the  purpose  of 
his  own  protection.     Neither  had  the  judgment  creditor  in 
this  instance  any  lien  on  the  goods."  ^     And  he  added ; 
"How  can  the  doctrine  of  lien  to*  retain  these  goods  be 
applied  to  this  judgment  creditor,  who  had  no  possession ; 
the  goods  being  in  the  possession  of  the  sheriff? "  ^    And 
again,  in  answer  to  the  argument,  that  the  judgment  creditor 
had  by  the  seizure  at  least  a  security  for  his  debt,  he  admitted 
that,  as  it  had  been  stated  by  the  Court,  in  Morland  v.  PeUatij 
(8  B.  dL  Cresw.  822)  ;  but  immediately  added,  (what  is  most 
important  to  be  here  noticed,)  that  <'  the  security  may  be 
vested  and  certain,  or  it  may  be  contingent  and  defeasible. 
It  does  not  necessarily  import  present  property,  nor  even 
beneficial  interest."     ^<  A  jus  tertii  might  interpose,  and  des- 
tnqr  it"  * 

The  truth  is,  that  goods  were,  at  the  common  law,  bound 
from  the  teste  of  the  writ  of  execution,  whether  it  was  a 

»  Ibid.  p.  318.  *  Ibid.  341. 

»  Ibid.  p.  437.  »  GiU.  Hist  Excheq.  89. 

3  Ibid.  p.  840. 
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levari  facias,  or  a  Jieri  facias,  because  otherwise  the  debtor, 
by  an  alienation  of  the  chattels,  might  disappc^t  the  execu- 
tion.^ But  this  has  been  since  altered  by  statute,  so  that  on 
a  levari  facias,  or  fieri  facias,  the  goods  are  bound  only  from 
the  time  of  the  delivery  of  the  execution  to  the  sheriff;  and 
as  to  real  estate,  it  is  bound  from  the  time  of  the  judgment, 
upon  the  construction  of  the  statute  of  Westminster.^  When, 
therefore,  the  word  lien  is  used  in  cases  of  this  sort,  it  ia  used 
in  a  peculiar  and  general  sense,  and  indicates  no  more,  than 
that  the  goods  or  lands  are  bound  by  the  judgment,  and  not 
that  the  judgment  creditor  has  any  interest  or  property  there- 
in. As  to  the  goods,  they  are  bound  only  from  the  delivery 
of  the  execution  to  the  sheriff,  as  against  the  debtor  himself: 
but  still  a  sale  by  him  in  market  overt  would  be  good. 

I  have  dwelt  the  more  upon  these  authorities,  because  if 
they  present,  as  I  think  they  do,  the  true  state  of  tbe  law, 
even  in  the  case  of  a  seizure  under  execution,  they  necessarily 
apply  with  vastly  greater  force  to  the  case  of  a  mere  attach- 
ment, which,  at  most,  can  be  no  more  than  a  contingent, 
conditional,  lien  or  security,  to  satisfy  the  judgment  of  the 
creditor,  if  he  ever  obtains  one ;  whereas,  on  an  execution, 
the  debt  has  been  already  ascertained  and  fixed  by  the  judg- 
ment. Nor  do  I  think  that  the  decisions  in  the  Massachu- 
setts Reports,  (except  that  of  Smith  v.  Bradstreei,  (16  Pick. 
254,)  construing  them  reasonably,  and  with  reference  to  the 
case  before  the  Court),  inculcate  a  different  doctrine.  In  the 
very  case  of  Grosvenor  v.  GoU  (9  Mass.  R.  209, -210),  Mr. 
Justice  Sedgwick  admitted  the  lien  by  an  attachment  to  be 
merely  a  conditional  security.  He  said ;  ''  By  an  attachment 
the  plaintiff  has  a  lien  upon  the  subject  provisionatty,  that  is, 

1  GUes  V.  Groves  (6 BUgh, R, 315, 316;  3d. 367, 435, 436> 

»  Ibid.  Lotothd  V.  Tomkins  (3  £q.  Abridg.  381);  SmaUamb  v.  Crass 

(1  Ld.  Raym.  251);  PkUUps  v.  T^umpson  (3  Ld.  R.  191) ;  Pcyne  v.  Drew 

(4  East,  R.  SSS.) 
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to  the  amoant  of  the  judgment  he  may  finally  recover."  In 
Damy  v.  WiOard  (11  Pick.  R.  524),  Mr.  Justice  Morton, 
in  delivering  the  opinion  of  the  Court,  said :  '^  The  special 
property  (after  the  attachment)  was  in  the  officer  making  the 
attachment,  unless  he  had  lost  the  lien  by  giving  up  the  pos- 
session to  the  general  owner."  In  Fettyplace  v.  Dutch 
(13  Pick.  R.  388,  392),  the  Court  said,  that  an  attachment 
constitutes  a  lien ;  but  the  general  property  remains  in  the 
owner,  subject  to  that  lien ;  and  he  may  sell  the  same  subject 
to  the  lien.  In  Arnold  v.  Broum  (24  Pick.  R.  89,  95),  the 
Court  said  :  '^  An  attachment  constitutes  a  mere  lien  on  the 
property^  and  the  general  owner  may  as  well  sell,  subject  to 
that  lien,  as  any  other.  The  effect  of  the  sale  will  be  to 
pass  the  general  property,  incumbered  by  the  attachment. 
If  that  be  extinguished  by  the  settlement  or  failure  of  the 
suit,  or  the  neglect  to  levy  an  execution  in  thirty  days  after 
the  judgment,  the  sale  of  the  property  will  become  absolute, 
and  the  purchaser  will  hold  it  free  of  the  incumbrance." 
Now,  here  we  have  admitted,  in  the  most  explicit  terms,  that 
the  lien  or  security,  call  it  whichever  you  may,  is  merely  con- 
ditional, and  depends  upon  the  event  of  the  suit.  It  is  not 
a  present,  fixed,  vested  interest  in  any  one ;  and  certainly 
not  in  the  creditor. 

But  it  has  been  said,  that  in  cases  of  foreign  attachment 
under  the  custom  of  London,  the  attaching  creditor  had  a 

» 

lien  or  pledge  of  the  goods  attached  in  the  hands  of  the  gar- 
nishee ;  and  although  they  were  but  a  pledge  to  draw  the 
defendant  to  answer,  yet  that  before  the  statute  of  21  Jac.  i. 
eh.  19,  8.  9,  it  was  deemed  such  a  security  of  the  debt,  that 
if  the  defendant  became  bankrupt  after  the  attachment,  and 
before  the  recovery  of  judgment,  the  commissioners  could  not 
take  or  assign  the  goods,  except  subject  to  the  lien  and  security 
of  the  attaching  creditor.  For  this  position  great  reliance  is 
placed  upon  Goodinge  on  the  Bankrupt  Law,  p.  107,  edit. 
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1726.  Now,  I  know  of  no  authority  for  that  position  ;  and 
the  case  of  Binglty  v.  Warcup  (3  Keble  R.  480),  cited  by 
Goodinge  in  his  text,  does  not  support  it ;  nor,  as  far  as  I  can 
trace  it  in  the  reports,  has  any  such  doctrine  ever  been 
established  by  the  Courts  of  law  in  the  construction  of  the 
statute  of  Jac.  I.  ch.  19,  s.  9,  although  that  clause  of  the 
statute  has  on  various  occasions  received  ample  commentary 
from  the  Courts.  Its  construction  was  a  good  deal  considered 
in  the  case  of  Giles  v.  Groves  (6  Bligh  R.  277) ;  and,  indeed^ 
the  whole  train  of  reasoning  in  that  case  is  against  the  doc- 
trine. If  it  be  true,  that  a  foreign  attachment  is  but  process 
to  draw  the  party  to  answer,  still,  if  he  does  not  appear  and 
answer,  or  give  security,  the  suit  proceeds  against  the  gar- 
nishee. The  truth  is,  that  a  foreign  attachment  is  like  a 
common  attachment  on  mesne  process,  as  the  Supreme  Judi- 
cial Court  of  Massachusetts  have  declared  it  to  be,  a  remedy, 
merely  given  and  regulated  by  law,  to  enable  a  creditor  to 
obtain  satisfaction  of  his  debt ;  ^  and,  like  every  other  remedy, 
it  is  liable  to  be  defeated  by  any  act,  that  bars  or  takes  away 
the  remedy  or  right  to  judgment  under  it.  Ever  since  the 
statute  of  James  I.  ch.  19,  there  could  be  no  possible  doubt ; 
for  that  defeated  all  executions  not  actually  executed,  as  well 
as  all  foreign  attachments,  after  the  act  of  bankruptcy,  if  a 
commission  issued  thereon,  down  to  the  latest  statute  in  Eng- 
land. The  policy,  therefore,  upon  this  subject,  for  at  least 
two  hundred  years,  has  been  uniform  ;  and  I  doubt  not  was 
so  from  the  earliest  period  of  the  bankrupt  laws. 

I  have  gone  over  the  grounds  thus  suggested,  not  because 
my  judgment  rests  upon  them,  but  because  they  were  mainly 
relied  upon  at  the  argument  to  support  the  title  of  the  attach- 
ing creditor,  and  to  defeat  the  petition.  My  judgment  turns, 
however,  upon  other  and  distinct  grounds.     Assuming,  for 


1  Man  Bank  v.  JSTahant  Bank  (23  Pick.  486). 
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the  purposes  of  the  aigument,  that  the  attachment  constitutes 
a  lien  or  security  to  or  for  the  benefit  of  the  attaching  cred- 
itor, still  it  is  but  a  contingent  or  conditional  lien  or  security, 
arising  under  a  mere  remedial  process,  and,  therefore,  the 
question  must  still  remain  for  consideration,  whether  it  is  such 
a  lien  or  security,  as  is  within  the  savings  of  the  Bankrupt 
Act  of  1841.     And  if  it  be  within  the  savings,  then  there 
still  remains  the  ulterior  question,  whether  the  attaching  cred- 
itor has  a  right  to  go  on,  without  any  interposition  of  the 
District  Court,  sitting  as  a  Court  of  Equity  in  bankruptcy,  and 
obtain  a  judgment  in  his  suit,  before  the  bankrupt  can  obtain 
his  discharge,  which  discharge,  if  obtained  before  a  trial, 
would  constitute  a  complete  bar  to  the  suit ;  and  thus  the 
attaching  creditor,  by  a  race  of  diligence,  be  allowed  to 
obtain  and  to  complete  a  preference  in  violation  of  the  whole 
poUcy  of  the  Bankrupt  Act,  which  is  an  equal  distribution  of 
the  assets  among  all  the  creditors. 

Now,  the  saving,  in  the  second  section  of  the  Bankrupt 
Act  of  1841,  which  has  been  pressed  so  much  at  the  argu- 
ment, is  in  the  following  words :  ^^  That  nothing  in  this  act 
contained  shall  be  construed  to  annul,  destroy,  or  impair  any 
lawful  rights  of  married  women  or  minors,  or  any  liens,  mort- 
gages, or  other  securities  on  property  real  or  personal,  which 
may  be  valid  by  the  laws  of  the  States  respectively,  and  which 
are  not  inconsistent  with  the  provisions  of  the  second  and 
fifth  sections  of  this  act."  Now,  certainly,  the  natural  inter- 
pretation of  these  words  ^'  liens,  mortgages,  and  other  securi- 
ties on  property  real  or  personal,''  would  seem  to  be,  that 
they  referred  to  things  of  a  like  nature ;  or,  as  the  maxim  of 
law  is.  each  may  be  known  from  its  associated,  (NoscUur  a 
iodii).  The  words  may  all  be  perfecdy  satisfied  by  treating 
them,  as  referring  to  liens  fixed  and  vested  in  the  party  by 
a  consummate  title,  such  as  liens  by  contract,  resting  on  pos- 
iesMon,  or  absolute  by  law,  such  as  pledges,  and  not  merely 
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inchoate  and  conditional  liens,  dependent  upon  a  mere  reme- 
dial process.  The  term  "securities"  follows  "mortgages/' 
which  are  clearly  vested  rights  under  the  grant  of  the  party, 
defeasible  only  upon  a  future  fulfilment  of  some  condition 
subsequent.  Securities  of  this  nature  may  be  by  a  deposit 
of  title  deeds,  or  conditional  assignments  of  choses  in  action, 
or  the  lien  of  a  vendor  for  unpaid  purchase  money.  If  we 
look  back  to  the  words  of  the  enacting  clause  of  this  same 
section,  to  which  the  saving  is  appended  as  a  proviso,  we 
shall  see,  that  there,  the  enumeration  is  confined  to  "  securi- 
ties, conveyances,  or  transfers  of  property  or  agreements  made 
or  given  "  by  the  bankrupt  for  the  purpose  of  giving  a  prefer- 
ence or  priority  of  a  creditor,  or  indorser,  or  surety,  &c.  over 
the  general  creditors,  and  which  are  therefore  declared  fraud- 
ulent. Now,  the  natural  inference  certainly  would  seem  to 
be,  that  the  proviso  is  carved  out  of  the  enacting  clause,  and 
saves  things  ejusdem  generis.  The  fifth  section,  to  which  also 
reference  is  made  in  thd  proviso,  provides  for  an  equal  distri- 
bution of  all  the  bankrupt's  efiects  among  all  his  creditors, 
with  one  or  two  exceptions,  unimportant  in  this  connexion ; 
and  it  declares,  that  creditors,  proving  their  debts  under  the 
bankruptcy  shall  be  deemed  thereby  to  have  waived  all  right 
of  action  therefor,  and  all  unsatisfied  judgments  obtained 
thereon.  So  that  the  policy  of  the  act,  as  to  an  equal  distri- 
bution, is  here  made  most  manifest  and  positive.  The  14th 
section  of  the  act  contains  a  provision,  that  the  assignee  may 
redeem,  under  the  order  of  the  Court,  "  any  mortgage  or 
other  pledge  or  deposite  or  lien  upon  any  property  real  or 
personal,  whether  payable  tn  presenti,  or  at  a  future  day,  and 
to  tender  a  due  performance  of  the  conditions  thereof."  The 
words  "  mortgage  or  other  pledge,  or  deposite  or  lien  "  in  this 
clause  clearly  can  mean  nothing  else,  than  such  as  arise  from 
contract,  and  are  of  a  present,  fixed,  vested,  and  ascertainable 
value.    And  it  would  be  impossible  to  strain  them,  so  as  to 
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include  liens  or  securities  by  an  attachment  upon  mesne 
{Hooesa  or  other  remedial  process.  And  yet  they  certainly 
reflect  great  light  upon  the  meaning  of  the  like  words  in  the 
fnoviso  of  the  second  section. 

But  I  do  not  propose  to  rest  my  present  judgment  upon 
any  construction  of  the  words,  limiting  them,  so  as  to  exclude 
inchoate,  conditional  liens,  arising,  not  under  contract,  but 
under  remedial  mesne  process.  Assuming  such  liens  to  be 
within  the  protection  of  the  proviso  (which  is  an  admission, 
which  I  make  merely  for  the  sake  of  argument,  and  I  am  by 
no  means  satisfied,  that  it  is  a  correct  exposition  of  the  words 
or  intent  thereof,)  still  there  remuns  behind  a  much  more 
grave  and  pressing  difficulty,  to  which  I  have  heard  no  suffi- 
cient answer  at  the  bar. 

It  is  conceded  on  all  sides,  that  unless  the  attaching  credi- 
tor obtains  a  judgment  in  his  favor  in  the  suit,  his  attachment 
is  gone.     It  is  plain,  therefore,  that  it  gives  no  absolute  right 
of  any  sort     It  merely  puts  the  remedy  in  progress.    It  is  to 
my  mind  as  perfectly  clear  and  incontrovertible,  that  if  the 
bankrupt,  before  any  trial  or  judgment  in  that  suit,  obtains  a 
discharge,  that  discharge  is  by  the  express  terms  of  the  Bank- 
rapt  Act  (s.  4,)  a  full  and  complete  discharge  from  all  his 
debts  provable  under  the  bankruptcy,  of  which  the  debt  sued 
for  must  be  one  ;  and  of  course,  that  it  is  pleadable  as  a  bar 
to  that  very  suit  of  the  attaching  creditor,  in  the  nature  of  a 
pleapicif  darrien  amtinuance.    There  is  another  provision  in 
the  third  section  of  the  act  equally  important  to  be  considered, 
namely,  that  from  the  time  of  the  decree  in  bankruptcy,  all 
property  and  rights  of  property,  of  every  name  and  nature, 
of  the  bankrupt,  are  devested  out  of  the  bankrupt,  and  be- 
come vested  in  the  assignee  upon  his  appointment ;  and  it  is 
further  declared,  '^  that  all  suits  in  law  or  in  equity  then  pend- 
ing, in  which  such  bankrupt  is  a  party,  may  be  prosecuted 
and  defended  by  such  assignee  to  its  final  conclusion  in  the 
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same  way  and  with  the  same  effect,  as  they  might  have  been 
by  such  bankrupt."  And  it  goes  on  further  to  provide  that 
<<  the  assignee  so  appointed  shall  be  vested  with  all  the  rights, 
titles,  powers  and  authorities  to  sell,  manage  and  dispose  of 
the  property  and  rights  of  property  of  the  bankrupt,  and  to 
sue  for  and  defend  the  same,  &c.  as  fully  to  all  intents  and 
purposes,  as  if  the  same  were  vested  in  or  might  be  exercised 
by  such  bankrupt  before  or  at  the  time  of  his  bankruptcy  de- 
clared as  aforesaid."  The  act,  therefore,  manifestly  contem- 
plates, that  as  to  all  property  and  rights  of  property  of  the 
bankrupt,  and  as  to  all  suits  in  law  or  equity  pending,  in 
which  the  bankrupt  is  a  party,  the  bankrupt  is  to  be  treated, 
as  if  he  were  civiliter  mortuitSy  and  all  his  property  and  rights 
of  property  were  vested  in  the  assignee,  as  his  executor  or 
administrator.  The  moment,  that  the  decree  in  bankruptcy 
is  passed,  it  relates  back,  for  all  the  purposes  of  the  act,  to 
the  time  of  the  petition ;  and  as  soon  as  the  assignee  is  ap- 
pointed, all  the  rights,  titles,  powers  and  authorities  of  the 
bankrupt  vest  in  him  by  relation  from  the  same  period.  How 
then,  pending  the  proceedings  in  bankruptcy,  before  or  after 
the  decree,  can  the  attaching  creditor  be  permitted  to  go  on 
with  bis  suit,  and  proceed  to  trial  and  judgment,  when  there 
is,  and  can  be,  no  party  properly  before  the  Court  to  appear 
and  defend  the  suit  ?  If  the  attaching  creditor  had  know- 
ledge of  the  facts,  it  would  be  a  fraud  upon  the  bankrupt  act 
for  him  to  proceed  in  his  suit,  and  to  get  a  judgment  before  an 
assignee  was  appointed,  or  was  in  a  situation  to  appear  and 
defend  the  suit.  Nor  could  the  Court,  where  the  process 
should  be  pending,  properly  proceed  in  the  cause,  until  it  had 
been  ascertained,  whether  the  bankrupt  was  entitled  to,  and 
had  received  his  discharge  or  not.  If  the  bankrupt  should 
receive  his  discharge,  he  would  be  instantly  entitled  to  plead 
it  in  bar  of  the  suit.  And  if  the  attaching  creditor  should 
forthwith  proceed  to  judgment  without  waiting  for  the  time, 
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when  such  discharge  would  or  might  be  obtained^  and  be 
properly  pleaded,  either  by  the  bankrupt,  or  by  the  assignee, 
or  by  both,  in  bar  of  further  proceedings  in  the  suit,  and 
should  obtain  satisfaction  of  his  judgment,  I  do  not  perceive, 
how,  consistently  with  the  principles  of  a  Court  of  Equity, 
the  creditor  could  be  entitled  to  enforce  the  judgment,  or  to 
hold  the  money.  The  judgment  must,  to  all  intents  and  pur- 
poses, be  treated  as  a  fraud  upon  the  Bankrupt  Act,  and  as 
intended  to  defeat  the  just  rights  of  the  other  creditors  of  the 
bankrupt. 

It  is  precisely  in  this  view,  that  it  has  struck  me  during  the 
whole  course  of  the  ailment,  that  no  attaching  creditor 
could  be  thus  permitted  by  a  Court  of  Equity,  by  a  mere  race 
of  diligence,  while  the  bankrupt  proceedings  were  in  progress, 
to  overreach,  and  defeat  the  just  rights  of  the  other  creditors, 
or  the  right  of  the  bankrupt,  if  entitled  to  a  dischaige,  to 
plead  the  same  in  bar  of  a  judgment  in  the  suit.     I  agree, 
that  the  Court  ought  not  to  dissolve  the  attachment,  or  to 
take  away  the  inchoate  rights  of  the  creditor  to  the  security 
thereof,  until  it  is  ascertained  by  a  decree,  whether  the  party 
b  a  bankrupt,  and  whether  he  is  entitled  to  a  discharge  from 
his  debts.     The  Court  may,  and,  indeed,  ought  to  allow  the 
proceedings  to  be  entered  in  the  proper  Court,  and  to  be  con- 
tinued, if  the  creditor  elects  so  to  do,  until  the  discharge  is 
obtained ;  but  not  to  proceed  in  the  mean  time  to  trial  or 
judgment ;  for  if  the  petitioner  should  never  be  declared  a 
bankrupt,  or  should  not  obtain  any  discharge,  it  may  be,  that 
theie  may  be  a  judgment  against  him  in  personam,  even  sup- 
posii^,  (which  I  do  not  decide),  that,  in  such  an  event,  the 
attachment  would  be  gone  by  the  operation  of  the  Bankrupt 
Act  of  1841.     But  if  a  discharge  should  be  obtained,  I  can 
entertain  no  doubt,  that  no  judgment  whatsoever  could  be 
had  in  the  suit  against  the  bankrupt,  and  that  he  and  the 
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assignee  might  each  plead  the  discharge  in  bar  of  further 
proceedings. 

It  strikes  me,  therefore,  as  perfectly  clear,  that,  under  such 
circumstances,  it  is  the  duty  of  the  District  Court,  as  a  Court 
of  Equity,  sitting  in  bankruptcy,  in  order  to  prevent  irrepara- 
ble mischiefs,  and  the  defeating  of  the  true  objects  and  policy 
of  the  act,  to  interpose  by  way  of  injunction  to  control  the 
attaching  creditor  from  proceeding  further  in  his  suit,  than  is 
necessary  to  protect  his  ulterior  rights,  and  that  he  must  act 
in  the  suit  under  the  direction  of  the  District  Court  in  the 
premises.^ 

There  is  no  novelty  in  this  course.  On  the  contrary,  it  is 
the  common  course  in  all  cases,  where  upon  the  application 
of  any  creditor,  or  of  an  administrator  or  executor,  a  Court 
of  Equity  takes  upon  itself  the  administration  of  the  assets 
of  a  deceased  debtor.  As  soon  as  the  decree  for  the  admin- 
istration is  passed  by  the  Court,  taking  upon  itself  the  admin- 
istration of  the  assets,  the  executor  or  administrator,  or  any 
creditor,  is  entitled  to  an  injunction  to  prevent  any  other  of 
the  creditors  from  suing  the  executor  or  administrator  at  law, 
or  further  proceeding  in  any  suit,  already  commenced,  except 
under  the  direction  and  control  of  the  Court  of  Equity,  by 
which  the  decree  is  passed ;  for,  under  such  circumstances, 
the  Court  will  not  suffer  a  race  of  diligence  by  different  cred- 
itors, each  striving  for  an  undue  mastery,  or  preference,  or 
priority  of  payment  out  of  the  assets,  to  prejudice  the  rights 
of  the  others.^  The  decree  in  such  a  case  is  treated  as  a 
judgment  for  all  the  creditors.  But  it  is  not  necessary  to  put 
it  upon  that  ground ;  for  when  once  the  administration  of  the 

1  See  Ex  parte  D'Obree  {8  Ves.  82). 

9  Jeremy  on  £q.  Jurisp.  b.  3,  pt  2,  ch.  5,  p.  538  to  543;  1  Story  Eq. 
Jurisp.  9.  549,  and  note  (3) ;  2  Story  Eq.  Juiisp.  s.  890 ;  Drewiy  on  In- 
jnnct.  p.  1,  ch.  4,  s.  2  to  s.  7;  p.  109  to  p.  122;  Thon^pmm  v.  Brmm 
(4  John.  Ch.  R.  619);  Lee  v.  Park  (1  Keen,  R.  714) ;  Kenyan  v.  Worthmg- 
ton  (2  Dick.  R.  668);  Brooks  v.  Reynolds  (1  Bro.  Ch.  R.  183). 
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assets  is  taken  by  the  Court  upon  itself,  as  a  matter  of  duty, 
it  must  be  of  course,  that  it  cannot  and  ought  not  to  permit 
any  creditor  to  defeat,  or  to  obstruct,  or  to  interfere,  with  its 
own  proceedings.  Now  this  is  precisely  the  situation  of  the 
District  Court,  as  to  proceedings  in  bankruptcy,  after  a  decree 
in  bankruptcy.  The  Court  necessarily  takes  upon  itself  the 
administration  of  all  the  assets ;  and  it  is  its  duty  to  pro- 
tect the  property  against  all  claims  of  creditors,  which  are 
inconsistent  with  the  objects  and  policy  of  the  act.  I  have 
no  doubt,  therefore,  that  it  is  the  duty  of  the  District  Court 
to  issue  an  injunction  in  this  case  to  the  attaching  creditor, 
directing  him  not  to  proceed  in  his  suit,  except  under  the 
order  and  direction  of  the  Court,  until  it  shall  be  ascertained, 
whether  there  is  a  decree  in  bankruptcy,  and  a  discharge  of 
the  bankrupt,  which  may  be  pleaded  in  bar  of  farther  pro- 
ceedings. If,  indeed,  I  entertained  any  doubt  upon  this  subject, 
(which  I  certainly  do  not)  I  should  not  entertain  any  doubt 
as  to  the  jurisdiction  of  the  Circuit  Court  upon  a  bill,  filed  by 
the  assignee,  after  his  appointment,  to  overhaul  and  control, 
or  set  aside  all  the  proceedings,  had  in  the  intermediate  time 
by  the  attaching  creditor  against  the  rights  of  the  other  cred- 
itors, and  in  subversion  of  the  policy  and  objects  of  the 
Bankrupt  Act  of  1841.  It  would,  therefore,  after  all,  be  but 
a  postponement  of  the  evil  day,  and  a  mere  change  from  tjie 
equity  jurisdiction  of  one  Court  to  the  like  jurisdiction  of 
another  Court  having  full  authority  to  act  in  the  premises. 
It  appears  to  me,  that  the  reasoning  of  the  Supreme  Judicial 
Court  of  Massachusetts  in  The  Atlas  Bank  v.  The  Nahant 
Bank  (23  Pick.  R.  480)  is  very  strong  in  favor  of  the  doc- 
trine, which  I  hold  upon  this  subject. 

In  the  opinion  here  expressed  I  have  not  thought  it  neces- 
sary to  advert  to  cases,  where  the  right  of  the  United  States 
to  a  priority  of  satisfaction  would  attach  under  the  laws  of 
the  United  States.     I  have  no  doubt,  that  that  priority  would 
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overreach  any  attachment  under  mesne  process  by  any  pri- 
vate creditor  in  a  case  of  bankruptcy  of  the  debtor.  But  it 
has  seemed  to  me  better  to  rest  the  whole  case  upon  general 
principles,  applicable  to  all  cases  of  creditors. 

It  was  asked,  at  the  argument,  what  is  to  be  done,  as  to 
the  costs  already  incurred  under  the  attachments  ?  I  answer 
unhesitatingly,  that  all  the  costs  already  incurred  are  to  be 
borne  by  the  bankrupt's  estate;  for  they  must  be  deemed  to 
have  been  fairly  incurred.  But  as  to  future  costs,  there  can 
be  no  claim  upon  the  bankrupt's  estate  ;  and  the  creditor,  if 
he  chooses  to  pursue  his  suit,  must  do  so  at  the  peril  of  losing 
all  his  costs,  if  the  bankrupt  obtains  his  dischaige.  But  if 
the  creditor  chooses  at  once  to  come  in  under  the  bankruptcy, 
and  to  prove  his  debt,  I  should  not  hesitate  to  decree  him  a 
priority  of  satisfaction  of  the  costs  already  incurred  out  of 
the  assets  before  the  debts  of  any  of  the  creditors. 

I  shall  direct  a  certificate  to  be  accordingly  sent  to  the  Dis- 
trict Court  in  answer  to  the  question  propounded  for  the  con- 
sideration of  this  Court. 

The  following  order  was  accordingly  sent : 

Circuit  Court  of  the  United  States,  Massachusetts  District. 
In  Bankruptcy.  In  the  matter  of  John  S.  Foster,  petitioner, 
April  30th,  1842.  Upon  the  question  certified  and  ordered 
to  be  adjourned  into  this  Court  by  the  District  Court,  to  be 
heard  and  determined  in  this  Court,  It  is  hereby  ordered 
and  decreed  to  be  certified  to  the  District  Court :  as  follows  : 
That  the  said  William  Appleton  ought  not  to  be  permitted 
to  proceed  further  upon  and  under  his  suit  and  attachment, 
named  in  the  petition  and  answer,  except  subject  to  and 
under  the  directions  of  the  District  Court,  until  the  further 
order  of  the  District  Court,  after  it  shall  have  been  ascertained 
by  a  decree  thereof,  that  he,  the  said  Foster,  is  a  bankrupt, 
entitled  to  the  benefit  of  the  Bankrupt  Act ;  and  after  it  shall 
also  have  been  ascertained,  whether  the  said  Foster  is  or  shall, 
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as  such  bankrupt,  be  entitled  to  a  certificate  of  discharge 
from  all  bis  debts  provable  under  such  bankruptcy.  And 
that  an  injunction  ought  forthwith  to  issue  from  the  District 
Court  against  the  said  Appleton^  and  his  agents  for  this  pur- 
pose. And  that  in  the  intermediate  time,  and  until  the  fur- 
ther order  of  the  District  Court,  the  said  Appleton  is  to  be  at* 
liberty  to  enter  his  said  suit  in  the  proper  State  Court,  and 
to  continue  the  same  therein,  taking  no  step,  that  shall  preju- 
dice the  rights  of  the  said  Foster,  or  of  his  creditors,  until  the 
further  order  of  the  District  Court,  so  as  to  preserve,  if  he 
elects  so  to  do,  his  attachment  in  the  premises,  to  abide  the 
final  event  of  the  proceedings  in  bankruptcy,  as  to  the  cer- 
tificate of  discharge  of  the  bankrupt. 
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D  C  Hon.  JOSEPH  STORY,  Associate  Justice  of  the  Supreme  Court. 

UEFORE  ^  jj^j^  JOHN   DAVIS,  District  Judge. 


Thomas  Blanchard  v.  Chandler  Sprague. 

Patents  for  inventions  are  not  granted  as  monopolies  or  restrictions  upon 
the  rights  of  the  community,  hut  *'  to  promote  science  and  the  luefiil 
arts,"  and  are  to  be  liberally 'construed. 

The  power  of  Congress  to  grant  to  inventors  is  general ;  and  it  is  in  their 
discretion  to  say,  when,  and  for  what  length  of  time,  and  under  what 
circumstances,  the  patent  for  an  invention  shall  be  granted. 

Congress  has  power  to  pass  an  act,  which  operates  retrospectively  to  give  a 
patent  for  an  invention  already  in  public  use ;  but  no  act  will  be  con- 
strued to  operate  retrospectively,  unless  such  a  construction  is  una- 
voidable. 

In  the  present  case,  It  was  hdd,  that  the  patent  was  for  a  machine,  and  not 
for  a  principle  or  function ;  and,  therefore,  was  valid. 

This  was  an  action  on  the  case  for  the  infringement  of  a 
patent  right  of  "  a  machine  for  turning  and  cutting  irregular 
forms." 

The  facts  were  as  follows :  Letters  patent  were  granted  to 
the  plaintiff  on  the  6th  of  September,  1819 ;  and  being 
deemed  inoperative,  by  reason  of  a  defective  specification, 
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new  letters  patent  were  granted  on  the  20th  of  January,  1820, 
for  the  space  of  fourteen  years.  Afterward,  by  act  of  Con« 
gresB  passed  the  30th  of  June,  1834,  the  sole  right  was 
gnmted  to  the  plaintifT,  to  make,  use  and  vend  his  invention 
for  the  term  of  fourteen  years,  from  the  12th  of  January, 
1834.  This  act  not  being  thought  to  describe  with  sufficient 
accuracy  the  letters  patent,  to  which  it  was  intended  to  refer, 
an  additional  act  was  passed  on  the  6th  of  February,  1839, 
renewing  the  act  of  the  30th  of  June,  1834,  and  correcting 
the  date  of  the  12th  of  January,  1834,  to  the  20th  of  Janu- 
ary, 1834.  The  last  act  was  as  follows  : 
^^An  Act  to  amend  and  carry  into  effect  the  intention  of  an  Act 
eniUUd  an  Act  to  renew  the  Patent  of  Thomas  Blanchard, 
approved  June  30th,  1834. 

"  Sec.  1.  Be  it  enacted  by  the  Senate  and  House  of  Repre- 
sentatives of  the  United  States  of  America  in  Congress 
assembled,  That  the  rights  secured  to  Thomas  Blanchard,  a 
citizen  of  the  United  States,  by  letters  patent  granted  on  the 
sixth  of  September,  eighteen  hundred  and  nineteen,  and  after- 
wards on  a  corrected  specification  on  the  twentieth  day  of 
January,  Anno  Domini  eighteen  hundred  and  twenty,  be 
granted  to  the  said  Blanchard,  his  heirs  and  assigns,  for  the 
further  term  of  fourteen  years  from  the  twentieth  of  January, 
eighteen  hundred  and  thirty-four,  said  invention  so  secured 
being  described  in  said  last-mentioned  letters  as  an  engine  for 
turning  or  catting  irregular  forms  out  of  wood,  iron,  brass,  or 
other  material  which  can  be  cut  by  ordinary  tools.  Provided, 
that  all  rights  and  privileges  heretofore  sold  or  granted  by 
said  patentee  to  make,  construct,  use  or  vend  the  said  inven- 
tion, and  not  forfeited  by  the  purchasers  or  grantees,  shall 
enure  to  and  be  enjoyed  by  such  purchasers  or  grantees  res- 
pectively, as  fully  and  upon  the  same  conditions  during  the 
imod  hereby  granted  as  for  the  term  that  did  exist  when 
such  sale  or  grant  was  made* 
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'^  Sec.  2.  And  be  it  further  enacted,  that  any  person  who 
had  bond  fide  erected  or  constructed  any  manufacture  or 
machine  for  the  purpose  of  putting  said  invention  into  use, 
in  any  of  its  modifications,  or  was  so  erecting  or  constructing 
any  manufacture  or  machine  for  the  purpose  aforesaid,  be* 
tween  the  period  of  the  expiration  of  the  patent  heretofore 
granted  on  the  thirtieth  day  of  June,  one  thousand  eight 
hundred  and  thirty-four,  shall  have  and  enjoy  the  right  of 
using  said  invention  in  any  such  manufacture  or  machine 
erected  or  erecting  as  aforesaid,  in  all  respects  as  though  this 
act  had  not  passed.  Provided,  that  no  person  shall  be  en- 
titled to  the  right  and  privilege  by  this  section  granted,  who 
has  infringed  the  patent  right  and  privilege  heretofore  granted, 
by  actually  using  or  vending  said  machine  before  the  expira- 
tion of  said  patent,  without  grant  or  license  from  said  patentee 
or  his  assignees  to  use  or  vend  the  same. 

"Approved,  February  6th,  1839." 

The  plaintiff,  in  his  specification,  declares,  that  "  As  to  the 
mechanical  powers  by  which  the  movements  are  obtained,  he 
claims  none  of  them  as  his  invention.  These  movements 
may  be  effected  by  application  of  various  powers  indifferently. 
Neither  does  he  claim  as  his  invention  the  cutter  wheel  or 
cutters,  or  friction  wheel  as  such,  nor  the  use  of  a  model  to 
guide  the  cutting  instrument  as  his  invention.  All  these  are 
common  property,  and  have  been  so  for  years.  But  he  claims 
as  his  invention  the  method  or  mode  of  operation  in  the 
abstract  explained  in  the  second  article,  whereby  the  infinite 
variety  of  forms,  described  in  general  terms  in  this  article, 
may  be  turned  or  wrought."  In  another  part  of  his  specifica- 
tion he  says,  "In  explaining  and  describing  the  different 
modes  in  which  he  contemplates  the  application  of  the  prin- 
ciple or  character  of  his  said  machine,  or  invention,  he  does 
this  in  compliance  with  the  requirements  of  the  law,  and  not 
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by  way  of  extending  his  claim  for  discovery  or  invention. 
His  invention  is  described  and  explained  in  the  second  article 
of  this  specification,  to  which  reference  is  hereby  made  for 
information  of  that  which  constitutes  the  principle  or  cliarac- 
ter  of  his  machine  or  invention,  and  distinguishes  it,  as  he 
verily  believes,  from  all  other  machines,  discoveries  or  inven- 
tions, known  or  used  before." 

In  the  second  article,  to  which  he  refers,  the  plaintiff  ex- 
plains the  principle  and  character  of  his  machine,  and  the 
mode  of  constructing  it  to  effect  the  different  objects  to  be 
accomplished,  and  the  mode  of  operation.  This  is  done  at 
considerable  length. 

The  parties  agreed  to  submit  the  matters  of  fact  in  dispute 
to  a  Master  instead  of  a  jury,  who  should  report  the  facts 
and  his  opinion  thereupon  to  the  Court,  in  order  that  his 
report  might  be  accepted  or  rejected,  as  might  be  deemed 
right  upon  a  revision  of  the  evidence  to  be  reported,  and  that 
the  Court  might  decide  upon  the  whole  case  for  the  plaintiff 
or  the  defendant ;  and  if  the  decision  should  be  for  the  plain- 
tiff, damages  were  to  be  assessed  according  to  an  agreement 
between  the  parties.  The  substance  of  the  Master's  report 
was  as  follows : 

Upon  the  first  question,  whether  the  plaintifTs  specification 
is  couched  in  terms  so  full,  clear  and  exact,  as  to  distinguish 
it  from  all  other  inventions,  and  to  enable  any  machinist, 
reasonably  and  competently  skilled  in  the  business,  to  con- 
struct the  machine,  in  all  its  forms,  from  the  directions  there 
given  and  other  drawings  annexed,  the  Master  reported  his 
opinion  in  the  affirmative.  Upon  the  second  question, 
whether  there  is  a  mode,  clearly  described  in  the  specification 
of  constructing  a  machine  capable  of  producing,  from  one 
model  or  pattern,  different  sizes,  preserving  the  proportions 
as  stated  in  the  specification,  he  reported,  that  a  mode  was 
described  of  effecting  it  sufHciently  clear  for  all  practical  pur- 
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poses.  Upon  the  third  question,  whether  the  machine  patented 
and  claimed,  or  any  material  part  thereof,  was  known  or  used 
before  the  invention  thereof  by  the  plaintiff,  and  particularly 
whether  it  was  so  known  to  one  Woodworth,  he  reported  in 
the  negative.  Upon  the  fourth  question,  whether  the  rights 
secured  as  alleged  in  the  declaration,  had  been  infringed  by 
the  defendant,  he  reported  in  the  affirmative,  and  assessed 
damages  at  $521.27. 

Upon  the  hearing  before  the  Court  upon  the  whole  case, 
it  was  contended  by  the  counsel  for  the  defendant,  that  the 
plaintiffs  specification  was  defective,  tliat  he  claimed  the 
functions  of  the  machine  and  not  the  machine  itself,  and  that 
the  description  of  the  machine,  so  far  as  it  related  to  the 
making  of  things  of  different  sizes  from  the  same  model,  as 
well  as  to  the  designation  of  what  was  intended  to  be  claimed, 
was  unintelligible  and  wholly  insufficient.  It  was  also  con- 
tended, that  the  last  act  for  renewing  the  letters  patent  was 
inoperative,  inasmuch  as  it  granted  only  the  rights  secured 
by  the  patents  of  September  6th,  1819,  and  January  20tb, 
1820,  both  of  which  were  supposed  to  be  void ;  and  that  the 
act  was  also  retrospective,  so  far  as  it  regarded  those  who 
had  used  the  machine  between  the  time  of  the  expiration  of 
the  letters  patent,  and  the  renewal  of  them  by  the  last-men- 
tioned act. 

Rand  and  Fiske  for  the  plaintiff.  W.  Phillips  and  Parsans 
for  the  defendant. 

Stort  J.  My  opinion  is,  that  the  Master  has  drawn  the 
true  conclusions  from  the  facts,  which  are  stated  in  his  Report ; 
and  I  have  not  the  slightest  hesitation  in  adopting  them  as 
the  basis  of  my  own  opinion.  The  objections,  which  have 
been  taken  at  the  argument  to  the  present  Patent,  granted  to 
the  plaintiff  by  the  act  of  Congress  of  sixth  day  of  February, 
1839,  ch.  14,  I  shall  now  proceed  to  dispose  of,  in  as  few 
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words  as  may  be  practicable.  In  the  first  place,  as  to  the 
point,  whether  the  plaintiff  has  sufficiently  expressed  in  his 
specification  the  true  nature,  character  and  extent  of  the  in- 
TentioD,  which  he  claims.  I  am  of  opinion  that  he  has.  For- 
oierly  in  England,  Courts  of  Law  were  disposed  to  indulge  in 
a  Yery  dose  and  strict  construction  of  the  specifications 
accompanying  patents,  and  expressing  the  nature  and  extent 
of  the  invention.  This  construction  seems  to  have  been 
adopted  upon  the  notion,  that  patent  rights  were  in  the  nature 
of  monopolies,  and  therefore  were  to  be  narrowly  watched, 
and  construed  with  a  rigid  adherence  to  their  terms,  as  being 
in  derogation  of  the  general  rights  of  the  community.  At 
(Kesent  a  Ceut  more  liberal  and  expanded  view  of  the  subject 
is  taken.  Patents  for  inventions  are  now  treated  as  a  just 
reward  to  ingenious  men,  and  as  highly  beneficial  to  the  pub- 
lic, not  only  by  holding  out  suitable  encouragements  to  genius 
and  talents  and  enterprise  ;  but  as  ultimately  securing  to  the 
whole  community  great  advantages  from  the  free  communi- 
cation of  secrets  and  processes,  and  machinery,  which  may 
be  most  important  to  all  the  great  interests  of  society,  to  agri- 
culture, to  commerce  and  to  manufactures,  as  well  as  to  the 
cause  of  science  and  art. 

In  America  this  liberal  view  of  the  subject  has  always  been 
laken ;  and  indeed  it  is  a  natural,  if  not  a  necessary  result 
from  the  very  language  and  intent  of  the  power  given  to 
Congress  by  the  Constitution  on  this  subject.  Congress  (says 
the  Constitution)  shall  have  power  "  To  promote  the  progress 
of  science  and  useful  arts  by  securing  for  limited  times  to 
authors  and  inventors  the  exclusive  right  to  their  respective 
writings  and  discoveries."  Patents  then  are  clearly  entitled 
to  a  liberal  construction,  since  they  are  granted  not  as  restric- 
tions upon  the  rights  of  the  community,  but  are  granted  <^  to 
promote  science  and  useful  arts." 

Looking  at  the  present  specification,  and  construing  all  ils 
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terms  together,  I  am  clearly  of  opinion,  that  it  is  not  a  patent 
claimed  for  a  mere  function ;  but  it  is  claimed  for  the  ma- 
chine specially  described  in  the  specification ;  that  is,  for  a 
function  as  embodied  in  a  particular  machine,  whose  mode  of 
operation  and  general  structure  are  pointed  out.  In  the  close 
of  his  specification,  the  Patentee  explicitly  states  that  his 
'<  invention  is  described  and  explained  in  the  second  article 
of  his  specification,  to  which  reference  is  made  for  information 
of  that,  which  constitutes  the  principle  or  character  of  his 
machine  or  invention,  and  distinguishes  it,  as  he  verily  be- 
lieves, from  all  other  machines,  discoveries  or  inventions 
known  or  used  before."  Now,  when  we  turn  to  the  second 
article,  we  find  there  described  not  a  mere  function,  but  a 
machine  of  a  particular  structure,  whose  modes  of  operation 
are  pointed  out,  to  accomplish  a  particular  purpose,  function 
or  end.  This  seems  to  me  sufficiently  expressive  to  define 
and  ascertain  what  his  invention  is.  It  is  a  particular  machine, 
constituted  in  the  way  pointed  out,  for  the  accomplishment 
of  a  particular  end  or  object.  The  patent  is  for  a  machine, 
and  not  for  a  principle  or  function  detached  from  machinery. 

Then  it  is  objected,  that  the  description  of  the  mode  of 
constructing  the  machine  is  so  defective,  that  it  is  not  prac- 
ticable for  persons  skilled  in  the  art  or  science  to  which  it 
belongs  or  relates,  to  construct  the  machine.  This  objection 
is  put  an  end  to  by  tlie  Master's  Report,  and  the  facts  there 
stated  by  intelligent  witnesses. 

Then  it  is  suggested,  that  the  grant  of  the  Patent  by  the 
act  of  Congress  of  1839,  ch.  14,  is  not  constitutional ;  for  it 
operates  retrospectively  to  give  a  patent  for  an  invention, 
which,  though  made  by  the  Patentee,  was  in  public  use  and 
enjoyed  by  the  community  at  the  time  of  the  passage  of  the 
act.  But  this  objection  is  fairly  put  at  rest  by  the  decision  of 
the  Supreme  Court  in  the  cTase  of  the  Patent  of  Oliver  Evans. 


MAY  TERM,  1839.  17 1 


Thomas  Blanchard  v.  Chandler  Spragne. 


Eoans  v.  Eaton  (3  Wheat.  R.  545)  .^  For  myself,  I  never 
have  entertained  any  doubt  of  the  constitutional  authority  of 
Congress  to  make  such  a  grant.  The  power  is  general  to 
grant  to  inventors ;  and  it  rests  in  the  sound  discretion  of 
Congress  to  say,  when  and  for  what  length  of  time  and  under 
what  circumstances  the  Patent  for  an  invention  shall  be 
granted.  There  is  no  restriction  which  limits  the  power  of 
Congress  to  cases,  where  the  invention  has  not  been  known 
or  used  by  the  public.  All  that  is  required  is,  that  the 
Patentee  should  be  the  inventor.^ 

The  only  remaining  objection  is,  that  the  act  is  unconstitu- 
tional, because  it  makes  the  use  of  a  machine  constructed 
and  used  before  the  time  of  the  passage  of  the  act  of  1834, 
ch.  213,  and  the  grant  of  the  patent  under  the  act  of  1839, 
ch.  14,  unlawful,  although  it  has  been  formerly  decided,  that 
under  the  act  of  1834  the  plaintiff  had  no  valid  patent ;  and  so 
the  defendant,  if  he  constructed  and  used  the  machine  during 
that  period,  did  lawful  acts,  and  cannot  now  be  retrospectively 
made  a  wrong-doer.  If  this  were  the  true  result  of  the  lan- 
guage of  the  act,  it  might  require  a  good  deal  of  considera- 
tion. But  I  do  not  understand,  that  the  act  gives  the  Patentee 
any  damages  for  the  construction  or  use  of  the  machine  except 
after  the  grant  of  Patent  under  the  act  of  1839,  ch.  14.  If 
the  language  of  the  act  were  ambiguous  the  Court  would  give 
it  this  construction,  so  that  it  might  not  be  deemed  to  create 
rights  retrospectively,  or  to  make  men  liable  for  damages  for 
acts  lawful  at  the  time  when  they  were  done.  The  act  of 
Congress  passed  in  general  terms  ought  to  be  so  construed, 
if  it  may,  as  to  be  deemed  a  just  exercise  of  constitutional 
authority  ;  and  not  only  so  ;  but  it  ought  to  be  construed  not 
to  operate  retrospectively  or  ex  post  facto,  unless  that  con- 

1  See  also  Evaru  v.  Eaton  (7  Wheat.  R.  356);  Evana  v.  HMch 
(7  Wheat  R.  453). 
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struction  is  unavoidable ;  for  even  if  a  retrospective  act  is  or 
may  be  constitutional,  I  think  I  may  say,  that,  according  to 
the  theory  of  our  jurisprudence,  such  an  interpretation  is  never 
adopted  without  absolute  necessity ;  and  courts  of  justice 
always  lean  to  a  more  benign  construction.  But  in  the 
present  case  there  is  no  claim  for  any  damages  but  such  as 
have  accrued  to  the  Patentee  from  a  use  of  his  machine  since 
the  grant  of  the  Patent  under  the  act  of  1839,  ch.  14. 

I  am,  therefore,  of  opinion,  that  there  ought  to  be  judg- 
ment for  the  plaintiff  for  the  damages  agreed  by  the  parties. 

Judgment  accordingly. 


CIRCUIT  COURT  OF  THE  UNITED   STATES. 


0prins  (dircnit. 


MASSACHUSETTS,  MAY    TERM,   1842,  AT    BOSTON. 


P       ,    C  Hon.  JOSEPH  STORT,  Associate  Justice  of  the  Supreme  Court. 
DEFORE  ^  ^^^  PELEG  SPRAGUE,  District  Judge. 


Robert  Rogers 

r. 

The  Mechanics'  Insurance  Compant. 

It  case  of  jettison  of  goods,  their  value  is  generally  to  he  estimated  at  their 
prime  coet,  or  original  value ;  or,  if  the  vessel  have  arrived  at  her  port  of 
destination,  at  their  value  at  snch  port. 

This  cause  came  on  again  at  this  Term,  upon  the  Report 
of  the  Master,^  Solomon  Lincoln,  Esq.,  which  was  as  fol- 
lows : 

'^  The  undersigned,  having  been  appointed,  by  an  agree- 
ment of  the  parties,  to  ascertain  and  report  the  value  of  a 
quantity  of  blubber  thrown  overboard  from  barque  America, 
on  a  whaling  voyage,  in  a  gale  of  wind,  as  alleged  in  the  dec- 
laration in  the  Plaintiff's  writ,  met  the  counsel  of  the  parties 
above-named,  at  the  office  of  Thomas  D.  Elliot,  Esq.,  in  New 
Bedford,  on  the  5th  day  of  January  last  past ;  the  Plaintiff 

1  See  1  Story's  Reports,  6(K^. 
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being  represented  by  Thomas  D.  Elliot,  Esq.,  and  the  De- 
fendants by  Timothy  D.  Coffin,  Esq. ;  and  at  said  time  and 
place,  I  heard  such  evidence  and  arguments  as  were  submit- 
ted to  me,  and  afterwards,  by  agreement  of  said  counsel,  I  re- 
ceived their  written  statements  and  arguments  upon  the  ques- 
tions submitted  to  me,  under  said  appointment.  And  now, 
after  deliberate  consideration  of  the  evidence  and  ailments 
in  the  case,  I  do,  upon  the  matter,  determine,  assess,  and 
award  the  value  of  the  blubber  thrown  overboard,  having  re- 
gard to  the  ordinary  chances  of  weather  in  the  climate,  to 
have  been  the  sum  of  $1240.  But,  if  in  the  opinion  of  the 
Court,  it  was  the  duty  of  the  assessor  to  determine  the  value 
of  the  blubber,  under  the  extraordinary  circumstances,  at  the 
time  of  the  jettison,  taking  the  chances  of  the  gale,  its  length, 
and  the  chance  of  the  ship  surviving  it,  then,  in  such  case,  I 
determine,  assess,  and  award  the  value  of  the  blubber,  at  the 
time  of  the  jettison,  to  have  been  the  sum  of  $918." 

The  questions  arising  upon  the  Report,  were  submitted  to 
the  Court  without  argument. 

Story,  J.  My  opinion  is,  that  the  Report  ought  to  be  ac- 
cepted, and  the  lai^r  estimate  of  the  value  of  the  blubber 
($1240)  ought  to  be  adopted.  Nothing  could  be  more  con- 
jectural and  uncertain,  in  the  ascertainment  of  the  value  of 
goods,  thrown  overboard  in  cases  of  jettison,  than  to  leave 
that  value  to  be  fixed  by  the  probable  or  possible  chances  of 
the  escape  from  the  impending  danger.  On  the  other  hand, 
the  intrinsic  value  of  the  article  at  the  time  of  the  jettison, 
calculated  upon  its  ordinary  price,  affords  a  just  and  uniform 
rule,  applicable  to  all  cases.  But,  in  fact,  this  is  not  a  new 
question  ;  but  has  been  long  settled  by  the  course  of  mercan- 
tile usage  and  practice.  In  every  case  of  jettison,  the  uniform 
rule  is,  to  estimate  the  value  of  the  goods  either  at  the  prime 
cost,  or  original  value,  or.  at  their  value  at  the  port  of  desti- 
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nation.     The  latter  rule  is  inapplicable  to  cases,  where  the 
iressel  never  arrives  at  her  port  of  destination,  or  the  article  is 
not,  at  the  time  of  its  jettison,  in  the  perfect  state  in  which  it 
is  to  be  canied  there.     The  former  rule,  of  the  prime  cost  or 
present  value,  is,  therefore,  justly  applicable  to  cases  like  the 
present,  where  blubber,  and  not  oil,  is  sacrificed,  and  where 
the  value^  it  never  having  been  at  any  market,  admits  of  no 
absolute  ascertainment,  other  than  its  ordinary  average  value 
on  board  of  the  ship  under  common  circumstances.     No  one 
ever  heard  of  the  value  of  goods  in  a  case  of  jettison  being 
ascertained  by  the  diminished  value,  from  the  immediate  dan- 
ger in  which  all  the  property  is  placed.     In  England,  the  rule 
adopted  is  that  which  has  been  stated  ;  and  Lord  Tenterden 
has  discussed  its  foundation  and  stated  its  authority,  i     In  the 
Roman  law,  the  prime  cost  or  value  of  the  goods  thrown 
overboard  was  always  adopted  in  cases  of  jettison  ;  but  the 
value  of  the  contributory  goods  to  the  loss  was  calculated 
by  what  they  would  sell  for.     Portio  autem  pro  esiimatione 
Ttrum,  qua  salva  sunt,  et  earum,  qua  amissa  sunt,  prastari 
solti ;  nee  ad  rem  pertinet,  si  hae,  qua  amissa  suni,pluris  veniri 
poierunt,  quoniam  detrimenti  non  lucri,  Jit  prastatio.     Sed  in 
his  rebus  qitarum    nomine  conferendum   est,  astimatio   debet 
haberi;    non  quanti  empta  sunt,  sed  quanti  venire  possuntJ^ 
And  this  continues  still  to  be  the  favored  rule  in  some  modern 
maritime  nations ;  but,  in  general,  they  have  adopted  the  same 
rule  as  the  French  Law,  which  ascertains  the  value  of  the 
goods  contributing  and  contributed  for,  according  to  their 
value  at  the  port  of  discharge.^     But  in  no  country  what- 
soever, have  I  been  able  to  find,  that  any  such  mode  of  valu- 
ation  has  prevailed,  as  that  the  price  is  to  be  the  present 


1  Abbott  on  Shipp.  p.  3,  ch.  8,  §  15,  edit.  1829. 

2  Dig.  lib.  14,  tit.  2, 1.  2,  §  2,  §  4. 

3  ExDerig.  Assur.  torn.  1,  ch.  12,  §  42,  n.  G,  p.  C35,  Cm^  Code  de 
Comm.  art.  415 ;  Molloy  b.  2,  ch.  H,  §  4. 


176  MASSACHUSETTS. 


Samuel  Hale  et  tU.  v.  Washington  Insurance  Company. 

value  under  the  existing  peril  at  the  moment  of  the  jetti- 
son. It  would  be  as  vague  and  uncertain,  as  it  would  be  in- 
convenient and  inadequate  to  the  just  purposes  of  compen- 
sation. 

The  sum  of  $  1240  must,  therefore,  be  allowed  as  the  value 
of  the  blubber  at  the  time  of  the  jettison. 


Samuel  Hale  and  Another 

V. 

Washington  Insurance  Company. 

The  doctrine  of  DeLovio  v.  Bait  (2  Gallison's  R.  398),  respecting  the 
jurisdiction  of  the  District  Courts  of  the  United  States,  as  Courts  of  Ad- 
miralty,  over  policies  of  insurance,  affirmed. 

A  collision  between  two  ships  on  the  high  seas,  whether  it  result  from  acci- 
dent or  negligence,  is,  in  all  eases,  to  be  deemed  a  peril  of  the  seas,  within 
the  meaning  of  a  policy  of  insurance. 

It  seems,  that  by  the  French  law,  the  underwriter  is  not  liable  for  those 
losses  by  collision,  which  are  solely  occasioned  by  the  fault  of  the  assured 
or  his  agents. 

Where  a  loss  by  coUision  arises  from  the  negligence  of  the  master  and  crew, 
the  master  is  personally  responsible;  but  the  ship  also  is  primarily, 
although  not  exclusively,  liable  for  the  compensation. 

All  expenses,  resulting  as  a  direct  and  immediate  consequence  of  a  peril 
insured  against,  are  covered  by  the  policy. 

Where  the  ship  Columbia,  through  the  negligence  or  fault  of  her  mate  and 
crew,  came  into  collision  with  the  barque  Ritchie,  by  which  both  vessels 
sustained  damage ;  and  the  master  of  the  Columbia,  in  behalf  of  his  owners, 
paid  to  the  owners  of  the  Ritchie  a  certain  sum,  by  way  of  compromise 
for  the  damage  sustained  by  the  latter  vessel ;  It  was  held,  that  the  under- 
writers on  the  Columbia  were  liable  for  the  sum  so  paid,  as  well 
for  the  damages  as  for  the  repairs  and  losses  by  the  collision,  to  the 
Columbia. 

Libel  on  a  Policy  of  Insurance,  on  the  ship  Columbia,  for 
$  12,000,  dated  the  fourth  day  of  February,  1840,  for  one  year, 
from  the  eighth  day  of  the  preceding  January.    Ship  valued  at 
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$32,000.  It  appeared  from  the  libel,  that  the  Columbia,  in 
the  course  of  a  voyage  from  Liverpool  (England)  to  New  Or- 
leans, via  New  York,  on  the  9th  of  April,  1840,  in  sailing 
down  St.  George's  channel,  by  the  fault  or  mistake  of  the 
mate  and  crew  of  the  Columbia,  came  in  collision  with  an 
English  barque,  called  the  Ritchie,  by  which  both  vessels  re- 
ceived considerable  damage  in  their  hulls,  sails,  and  rigging. 
The  Columbia  proceeded  on  her  voyage;  and  having  on 
another  voyage  returned  to  Liverpool,  the  owners  of  the 
Ritchie  demanded  of  the  master  of  the  Columbia,  the  sum  of 
£738,asdamagesand  expenditures  occasioned  to  the  Ritchie 
by  the  collision ;  and  the  master,  to  prevent  a  proceeding  in 
rem,  in  the  English  High  Court  of  Admiralty,  for  these  damages, 
made  a  compromise  with  the  owners  of  the  Ritchie,  and  paid 
them  the  sum  of  £282 ;  and  for  this  sum,  as  well  as  the 
damages  for  the  repairs  and  losses  by  the  collision  on  the  Co- 
lumbia, the  present  suit  was  brought.  The  answer  substan- 
tially admitted  the  facts  as  stated  in  the  libel ;  but  denied  the 
liability  of  the  underwriters  to  repay  the  said  sum,  which  under 
the  compromise  had  been  paid  to  the  owners  of  the  Ritchie. 
In  the  Court  below,  a  decree  was  pronounced  for  the  libel- 
bnts,  from  which  an  appeal  was  taken  to  this  Court. 

The  cause  was  now  argued  by  -F.  C.  Loring^  for  the  Libel- 
lants,  and  by  B.  R.  Curtis,  for  the  Respondents. 

For  the  Libellants  the  argument  was  as  follows. — The  in- 
surers are  liable  for  the  damage  done  to  the  Columbia  in  her 
hall,  &c.  if  it  amounts  to  an  average,  although  the  cause 
of  the  collision  was  negligence  on  the  part  of  her  master  and 
crew.  Pataptco  Lis.  Company  v.  Coulter  (3  Peters,  220) ; 
Waters  y.  Merchants  Insurance  Company  (11  Peters,  213); 
Cohun.  Ins.  Co.  v.  Lawrence  (10  Peters,  507)  ;  Williams  v. 
Suffolk  bis.  Co.  (3  Sumner,  275)  ;  Shore  v.  Bentall  (7  B.  & 
C.  794,  note). 
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The  question  is,  whether  they  are  not  responsible  for  the 
other  damage  suffered  at  the  same  time :  i.  e.  for  the  claim 
for  damages,  to  which  the  owners  of  the  Ritchie  became  en- 
titled. 

Where  a  collision  happens  through  negligence,  the  owners 
of  the  injured  vessel  have  a  claim  upon  the  offending  vessel, 
which  may  be  enforced  by  an  action  in  personam  or  in  rem. 
The  liability  of  the  vessel  is  primary,  and  that  of  the  owners  is 
secondary ;  the  owners  being  liable  merely  from  the  relation 
they  bear  to  the  vessel,  and  their  liability  being  limited  to 
its  value.  The  Rebecca  (Ware's  Rep.  198,  207 ;  Rev.  Stat- 
utes, cap.  32,  sect.  1). 

The  liability  of  the  offending  vessel  arises  at  the  moment 
of  the  collision,  constitutes  a  lien  upon  it,  diminishes  its  value 
to  that  extent,  and  is  a  loss  caused  by  the  collision. 

This  loss  happens  at  the  same  time,  and  from  the  same 
cause,  as  the  damage  done  to  the  offending  vessel,  and  both 
constitute  the  actual  loss  to  the  owners  from  the  collision ; 
and  the  loss  being  caused  by  a  peril  insured  against,  collision, 
the  insurers  are  liable  for  the  whole. 

The  principles  on  which  this  claim  is  founded,  are  fully  dis- 
cussed in  the  case  of  Peters  v.  Warren  Ins,  Co.  (3  Sumner, 
389,  and  14  Peters,  99)  ;  and  the  cases  cannot  be  distinguish- 
ed in  any  important  respect.  In  that  case,  proceedings  were 
instituted,  and  a  decree  was  given  against  the  vessel.  In  this 
case,  there  was  no  decree,  the  claim  being  settled  by  compro- 
mise. 

If  there  had  been  a  decree,  finding  the  facts  now  admitted 
or  proved,  it  would  have  been  conclusive,  and  prevented  the  ne- 
cessity of  proof:  in  the  absence  of  a  decree,  the  libellants 
have  been  obliged  to  prove  their  case.  In  other  respects  the 
decree  is  immaterial. 

The  whole  argument  may  be  stated  thus : 
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When  the  thing  insured  becomes,  by  law,  chargeable  with 
an  expense,  contribution,  or  loss,  in  consequence  of  a  peril  in- 
sured against,  the  law  considers  that  peril  as  the  proximate 
cause  of  the  loss,  &c.  and  holds  the  insurers  responsible  for  it. 

Collision  is  a  peril  insured  against,  and  for  damages  occa- 
sioned thereby,  the  insurers  are  liable,  although  it  be  owing 
to  n^ligence ;  and  the  oflending  vessel  is  also  liable  to  make 
good  the  damage  done  to  the  other  vessel. 

Such  liability  being  a  direct  consequence  of  the  collision, 
and  the  insurers  being  responsible  for  damage  by  collision, 
they  must  indemnify  the  insured,  against  their  liability  to  the 
owners  of  the  injured  vessel. 

FcM"  the  Respondents,  the  argument  was  as  follows : 
The  owners  of  the  Columbia  claim  to  recover  of  the  under- 
writers the  amount  of  damages  paid  by  the  master  to  the 
owners  of  the  Ritchie,  for  an  injury  caused  by  the  negligence 
of  the  agents  of  the  assured.  This  proposition  seems,  how- 
ever, to  be  inconsistent  with  the  contract  of  insurance,  and 
with  established  principles  of  law.  Mason  v.  Sainsbury 
(3  Douglas,  61,  245).  The  case  of  The  Paragon  {Peters  v. 
Warren  Ins.  Co.  3  Sumner,  389;  S.  C.  \4  Peters,  99),  is  the 
only  authority  relied  on,  as  at  all  approaching  this  case  ;  and 
I  propose  to  compare  this  case  with  that  decision.  In  the 
first  place.  Judge  Story  relies  on  the  foreign  law.  No  writer 
on  ft)reign  commercial  law  has,  however,  sanctioned  such  a 
doctrine  ;  but,  on  the  contrary,  all  the  writers  cited  by  him, 
and  some  whom  he  does  not  cite,  declare,  that  in  case  of  a 
collision  resulting  from  the  fault  of  the  master  or  mariners  of 
the  assured  vessel,  the  damage  must  be  repaired  by  him  who 
occasioned  it  ;  and  that  the  insurers  are  not  answerable. 
Pothier,  Traite  d' Assurance,  No.  49,  50  ;  1  Emerigon,  414, 
416;  Boucher,  1500,  1501,  1502;  Mod.  Code  de  Com. 
350,  407  ;  Sautayra's  Com.  7,  223  ;  Boulay  Paty,  Cours  du 
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droit  Com.  14  to  16 ;  Dig.  lib.  9,  tit.  2,  1.  29,  ^  2 ;  Valin, 
b.  3,  tit.  7,  a  11 ;  Bynkershoek,  Quaestiones  privati  Juris, 
b.  4,  c.  18,  19,  p.  679;  Laws  of  Wisbuy,  art.  36.  So,  also, 
the  law  of  Hamburg  imposed  one  half  the  loss  on  each  vessel 
as  a  general  average.  3  Sumner,  R.  389  ;  iS*.  C.  14  Peters,  R. 
99.  To  this  add,  that  the  owner,  by  the  general  maritime  law 
of  Europe,  might  discharge  himself  from  all  personal  liability, 
even  from  torts,  by  abandoning  the  ship  and  freight  7%e 
Rebecca  (Ware,  R.  195,  678).  There  is  not  the  least  reason 
to  suppose,  that  it  created  any  liability  of  the  master  or  owner. 
The  Rebecca  (1  Ware,  R.  195).  It  was,  therefore,  a  charge 
imposed  on  the  vessel,  and  the  vessel  only,  as  her  share  of 
the  common  calamity.  In  this  case,  by  the  English  law,  the 
owner  of  the  Ritchie  has  a  claim,  *first,  on  the  master,  for  he 
is  liable  for  the  negligence  of  the  officers  and  crew.  Curtis's 
Mer.  Sea.  204,  205,  and  cases.  Second,  on  the  owaer. 
The  Dundee  (1  Hagg.  113).  Third,  the  marine  law  gives 
him  a  lien  on  the  vessel  as  a  security  for  the  damages. 

It  is  manifestly  only  as  a  security,  that  he  has  this  lien  ;  it 
is  subsidiary  to  his  claim  against  the  master  and  owners,  and 
it  is  precisely  like  the  mariners'  lien.  2  Dod.  R.  85 ;  Valin,  b.  3, 
tit.  7,  art.  11 ;  Code  de  Com.  art.  407.  This  distinction  has 
several  important  applications.  Suppose  the  owner  to  be  in 
England,  and  the  ship  to  be  elsewhere,  and  he  is  sued  and 
pays,  could  he  recover  ?  What  ground  of  claim  would  there 
be  against  the  underwriters  ?  He,  as  owner,  has  been  held 
responsible  for  damages  done  to  a  foreign  ship,  on  account  of 
the  negligence  of  his  servants.  It  is  clear,  that  this  would 
afford  no  pretence  of  claim.  Can  it  vary  the  case,  that  in 
the  owners'  absence  the  vessel  is  arrested  ?  Certainly  not ; 
for  this  would  leave  the  liability  of  the  underwriters  to  caprice 
or  accident. 

We  now  come  to  the  most  important  question  :  Was  this 
loss  imposed  on  the  vessel  in  consequence  of  a  peril  insured 
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against  ?     The  loss  is  for  damages  occasioned  by  the  tort  of 
the  servant  of  the  assured.    This  is  manifestly  so;  for  if  there 
had  been  no  forty  the  vessel  would  not  be  liable.     It  is  no 
answer  to  say,  that  the  underwriters  are  liable  for  a  loss  occa- 
sioned by  a  peril  of  the  sea,  the  negligence  of  the  master 
being  the  remote  cause.     In  the  case  of  The  Paragon,  the 
peril  of  the  sea  was  the  immediate  cause  of  the  loss  ;  but  in 
the  present  case,  the  tort  is  the  immediate  and  efficient  cause. 
If  a  peril  of  the  sea  injures  the  vessel  insured,  it  is  no  answer 
to  say,  that  the  peril  was  caused  by  negligence  ;  for  the  peril 
is  the  cause.     If  a  peril  of  the  sea  injures  a  vessel  not  in- 
sured, and  the  law,  in  consequence  of  the  peril,  imposes  a 
part  of  that  loss  on  the  vessel  insured,  the  peril  is  the  cause 
of  the  loss.     But  if  a  peril  of  the  sea  injures  another  vessel, 
and  the  law  imposes  the  loss  on  the  assured,  solely  in  conse- 
quence of  the  negligence  of  his  servants,  which  negligence 
turns  the  disaster  into  a  wrong,  it  is  the  negligence  which  is 
the  sole  cause  of  the  loss.     As  long  as  it  is  a  mere  peril  of 
the  sea,  the  injured  vessel  recovers  nothing.     It  is  only  by 
showing  it  to  be  a  tori,  that  a  recovery  can  be  had  ;  and  no 
loss  has  ever  fallen  on  the  owners,  or  on  the  vessel,  except  by 
payment  in  their  own  wrong. 

The  owners  are  not  bound  to  indemnify  the  master.  They 
tiad  a  mere  lien  on  the  vessel,  which  has  been  discharged  by 
the  master.  As  to  the  question  of  general  average,  there  is 
no  evidence  of  the  damage  actually  done  to  the  Ritchie. 
Again  ;  there  is,  in  the  answer,  no  denial  of  the  fact,  that 
the  roaster  was  guilty  of  negligence.  Indeed,  there  is  jprimd 
fade  evidence  of  negligence  on  his  part ;  for  the  vessel  was 
going  before  the  wind  when  she  came  in  collision  with  the 
vessel  on  the  wind.  Besides,  the  insured  is  not  entitled  to  an 
indemnity  for  money  paid  as  damages,  for  an  injury  occasioned 
by  a  peril  not  insured  against.  3  Maule  &  Selw.  318 ;  Oood^ 
taU  V.  BMero  (9  East,  72). 
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Loringy  in  reply.  —  If  the  authorities  cited,  establish  the 
point,  that  insurers  are  not  liable  for  damage  by  collision,  ow- 
ing to  negligence,  then  the  modern  differs  from  the  ancient 
law  in  this  respect. 

No  such  consequence  as  is  supposed,  would  follow,  if  both 
vessels  were  insured  by  the  same  person,  i.  e.  that  the  insurer 
would  pay  a  double  loss. 

He  is  liable  only  to  indemnify  the  owner.  So  far  as  he  is 
indemnified  by  claims  against  another,  his  claim  is  satisfied  ; 
or  if  the  insurer  pays  the  loss,  he  thereby  becomes  substituted 
as  to  the  claim  for  damages.  See  2  Phillips  Ins.  128 ;  Good- 
sail  V.  Boldero  (9  East  72). 

It  is  said,  that  if  the  collision  had  been  without  fault,  the 
owners  of  the  Ritchie  would  have  had  no  claim  on  the  Colum- 
bia, and  there  would  have  been  none  on  the  insurers  of  the 
latter,  and  therefore,  this  claim  owes  its  existence  to  there 
being  negligence  on  the  part  of  the  Columbia. 

The  objection  to  this  argument  is,  that  it  goes  behind  the 
immediate  cause,  the  collision,  to  find  the  remote  cause. 

There  would  be  no  difRculty  in  maintaining  the  claim,  if 
the  owners  of  the  Columbia  had  been  sued  in  personam^  and 
paid  the  loss  on  a  judgment  against  them. 

The  liability  of  the  vessel  existed,  and  it  cannot  be  material 
in  what  manner  it  was  discharged. 

Story  J.  This  is  an  appeal  from  a  decree  of  the  District 
Court,  sitting  in  Admiralty,  upon  a  libel  brought  upon  a  policy 
of  insurance.  Nearly  twenty-seven  years  have  elapsed  since 
in  the  case  of  DeLovio  v.  Boit  (2  Gallis.  R.  398),  I  had 
occasion  to  consider  and  to  affirm  the  jurisdiction  of  the  Dis- 
trict Courts  of  the  United  States,  as  Courts  of  Admiralty, 
over  policies  of  insurance.  I  have  not  unfrequently  been 
called  upon  in  the  intermediate  period  to  reexamine  the  same 
subject,  and  I  wish  now  only  to  state,  that  I  deliberately 
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adhere  to  the  doctrine  therein  stated.  Indeed,  in  the  various 
discussions,  which  have  since  taken  place,  here,  and  else- 
where, I  have  found  nothing  to  retract,  and  nothing  to  qualify, 
in  that  opinion,  in  respect  to  the  true  nature  and  extent  of 
that  jurisdiction,  and  its  importance  to  the,  commercial  and 
maritime  world.  To  no  nation  is  it  of  more  importance  and 
value,  to  have  it  preserved  in  its  full  vigor  and  activity,  than 
to  America,  as  one  of  the  best  protections  of  its  maritime 
interests  and  enterprises.  I  rejoice  to  find,  also,  that,  by  a 
recent  act  of  Parliament,  the  Admiralty  in  England  has  been 
restored  to  many  of  the  powers  and  privileges,  and  much  of 
the  jurisdiction,  which  it  anciently  maintained,  and  which 
has  been  studiously  withdrawn  from  it  for  the  two  last  cen- 
turies by  the  ill-considered  prohibitions  of  the  common  law.^ 

It  was  my  hope  and  expectation,  many  years  ago,  that  the 
jurisdiction  of  the  Admiralty  over  policies  of  insurance,  would 
have  been  finally  settled  in  the  Supreme  Court  of  the  United 
Slates,  in  a  cause  from  this  Circuit  then  pending  before  it. 
But  the  cause  went  off  without  any  decision.  But  I  have 
reason  to  believe  that,  at  that  time,  my  learned  brothers, 
Mr.  Chief  Justice  Marshall  and  Mr.  Justice  Washington, 
were  prepared  to  maintain  the  jurisdiction.  What  the  opinion 
of  the  other  judges  then  was,  I  do  not  know  ;  but  I  have  no 
reason  to  believe,  that  a  majority  of  them  were  opposed  to 
the  jurisdiction.  Since  that  period,  I  have  often  expressed 
a  determination,  whenever  any  cause  of  sufficient  magnitude 
to  be  carried  to  the  Supreme  Court,  by  appeal,  should  arise 
in  this  Circuit,  not  to  act  upon  the  merits  of  it,  until  the 
question  of  the  jurisdiction  of  the  Court  over  policies  of  in- 
surance should  be  settled  in  the  highest  Court.  The  sum  in 
controversy,  in  the  present  case,  falls  below  that  necessary  to 
maintain  the  appellate  jurisdiction  ;  and,  therefore,  it  is  my 

^  See  Stat  3  &  4  Vict  ch.  65;  3  Hagg.  Adm.  R.  (Appen.  p.  436  n.) 
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duty  to  decide  the  questions  involved  in  it  upon  their  own 
merits. 

The  cause  has  been  very  ably  and  ingeniously  argued ;  and 
turns  upon  some  niceties,  which  have  not  as  yet  come  into 
direct  and  positive  judgment  in  any  former  case.     The  first 
point  naturally  presented  is  ;  When  and  under  what  circum- 
stances, a  collision  between  two  ships  on  the  high  seas  is  to 
be  deemed  a  peril  of  the  seas  ?     And  I  take  it  to  be  now 
clearly  established,  that  a  collision  is,  in  all  cases,  deemed  a 
peril  of  the  seas,  within  the  words  of  a  policy  of  insurance, 
not  only  when  it  has  resulted  from  accident,^  but  also  when 
it  has  been  occasioned  by  the  fault  or  negligence  of  either 
ship,  or   of  both   of  them.     The   case   of  Smith   v.   Scott 
(4  Taunt.  R.  126),  is  directly  in  point,  that  where  the  loss 
has  happened  to  the  vessel  insured    by  a  collision,  arising 
from  the  fault  or  negligence  of  the  other  vessel,  not  the  sub- 
ject of  the  insurance,  it  is  a  loss  for  which  the  underwriters 
are  liable.     The  other  point  was  formerly  a  question  of  more 
difficulty ;  but  since  the  cases  of  Biish  v.  7%6  Royal  Insur.  Co. 
(2  Barn.  &  Aid.  73)  ;   Walker  v.  Maitland  (5  Barn.  &  Aid. 
171)  ;  Bishop  v.  Pentland  (7  Barn.  &  Cres.  219)  ;  Shore 
v.    BentaU  (7  Barn.  &  Cres.    798,  note  (h) )  ;    Sadler   v. 
Dixon   (8  Mees.   &   Welsh.   895)  ;    The    Columbia   Insur, 
Co.  (10  Peters,  507)  ;  and  Waters  v.  The  Merchants  Louis- 
ville Insur.  Co.  (11  Peters  R.  213),  it  must  be  deemed  at  rest 
in  England  and  in  the  Courts  of  the  United  States.     In  these 
cases,  it  was  held,  that  where  a  loss  occurs  from  a  peril  in- 
sured against,  there  it  is  a  loss  to  be  borne  by  the  under- 
writers, although  it  may  have  been  occasioned  by  the  negli- 
gence of  the  master  and  crew.     And  this  doctrine  not  only 
stands  upon  the  maxim,  Causa  proximo,  non  remota  spectatur  ; 

1  See  BuUer  v.  Hsher  (3  Esp.  R.  67);  2  Phillips'  Insar.  ch.  13,  §  8, 
p.  635, 2d  edit) ;  Peters  v.  7^  JVarrcn  Insurance  Compcmy  (14  Peter's  R. 

99). 
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bat  apon  the  more  general  ground,  that  the  underwriters  take 
apoD  themselves  all  losses  by  the  perils  insured  against,  with- 
out any  reference  to  the  fact,  whether  they  are  attributable  to 
the  ne^igence  or  default  of  the  master  and  crew,  or  to  mere 
accident  or  irresistible  force.  There  being  no  such  exception 
in  the  words  of  the  policy,  the  policy  of  the  law  does  not 
create  one ;  as  the  owner  can,  in  most  cases,  be  in  no  better  a 
condition  to  guard  himself  against  a  loss  by  the  negligence  of 
his  agents,  than  he  is  to  guard  against  a  loss  by  accident  or 
irresistible  force.  He  does  not  warrant  the  fidelity  of  his 
agents,  but  merely  their  capacity  and  ability. 

The  case  of  Peters  v.  The  Warren  Insurance  Company 
(14  Peters,  R.  99),  completely  covers  the  third  case,  where 
there  is  a  mutual  loss  to  both  ships  by  a  collision,  which  is 
properly  chargeable  and  apportionable  on  both  in  rem,  whether 
that  loss  be  by  accident  or  by  mutual  fault. 

A  different  rule  may  prevail,  and  indeed  seems  to  prevail, 
in  the  French  law,  making  the  underwriters  liable  for  losses 
by  collision  occasioned  by  accident,  or  the  fault  of  the  other 
party ;  but  not  for  losses  occasioned  by  the  fault  of  the 
assured  or  his  agents.  Pothier,  and  his  excellent  commenta- 
tcNT,  Estrangin,  and  Valin  and  Emerigon,  hold  this  doctrine.^ 
But  it  has  not  received  any  sanction  in  our  law ;  and,  after 
all,  as  it  stands  upon  mere  general  reasoning,  it  is  open  to 
some  question,  both  as  to  its  policy  and  practical  convenience. 
It  is  sufficient,  however,  to  say,  that  in  a  case  of  difference 
between  us  and  foreign  writers  as  to  the  interpretation  of  the 
true  rules  of  commercial  law,  we  must  follow  our  own  de- 
cisions and  doctrines,  in  preference  to  theirs. 

1  Potfaier,  Traite  des  Assur.  2,  49,  and  n.  50;  Estrangin's  notes,  ibid ; 
lEmer.  Assur.  cfa.  12,  8.14;  p.  411;  lb.  p.  414,  417, 418,  edit  1783; 
2  Valin,  Com.  b.  8,  tit  7,  art  10,  p.  177;  Id.  art  11,  p.  183;  Code  de 
Comm.  art  350,  art  407. 
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But  an  attempt  has  been  made  to  distinguish  the  present 
case  from  the  foregoing^  upon  various  grounds ;  first,  that  the 
loss  is  primarily  a  personal  charge  upon  the  master,  who  com- 
mitted the  fault ;  secondly,  that  it  b  a  charge  personally  upon 
the  owner ;  thirdly,  that  the  ship  is  liable  only  as  a  collateral 
security  for  the  damages.  It  is  hence  inferred,  that  as  the 
charge  was  not  actually  fixed  upon  the  ship  by  any  decree, 
but  was  paid  by  the  master  on  the  owner's  personal  account, 
the  loss  is  not  a  loss  on  the  ship  insured ;  but  a  mere  personal 
loss  of  the  owner,  which  the  underwriters  are  not  bound  to 
compensate. 

Now,  I  agree,  that  where  the  loss  by  collision  arises  from 
the  negligence  of  the  master  and  crew,  the  master  is  person- 
ally responsible  for  the  damages,  and  the  owner  is  also  per- 
sonally responsible.  But  it  is  by  no  means  true,  that  the  ship 
is,  therefore,  to  be  treated  only  as  secondarily  liable  for  the 
loss,  in  aid  of,  or  as  security  for,  the  master  and  owner.  On 
the  contrary,  as  I  understand  it,  the  ancient  law  of  the  Ad- 
miralty holds  the  ship  to  be  the  ofiending  or  guilty  party,  and, 
therefore,  primarily,  although  not  exclusively,  liable  for  the 
compensation.  The  judgment  of  Lord  Stowell  in  the  case  of 
The  Dundee  (1  Hagg.  Adm.  R.  109,  120,  122),  recognizes 
this  doctrine,  if  it  does  not  proceed  upon  it  as  its  true  founda* 
tion.  Indeed,  the  common  course  in  the  Admiralty  is  to  pro- 
ceed against  the  ship  in  rem  for  the  damage,  whenever  she 
can  be  reached  ;  and  this  is  not  only  a  proper  course,  but  in 
many  cases  almost  indispensable,  as  the  owner  is  now  by 
statute  not  liable  ordinarily  for  damages  beyond  the  value  of 
the  vessel  and  her  appurtenances  and  freight,  which  must  be 
first  ascertained  and  established.^  Indeed,  the  argument  ad- 
mits, that  by  the  general  (perhaps  not  the  universal)  maritime 


\  See  Stat  53,  Gea  IIL  ch.  159 ;  7^  Dundtx[\  Hagg.  Adm.  109,118); 
J%b  Biehiumd  (3  Hagg.  Adm.  R.  431). 
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law  of  the  continent  of  Europe^  the  owner  may  escape  all 
pefsooal  liability  by  abandoning  the  guilty  ship  and  freight 
to  the  injured  party.  This  of  itself  would  seem  to  show, 
indepeodently  of  any  statute  provisions,  that  the  liability  for 
losses  by  collision  is  primarily  understood  to  be  a  charge  on 
the  ship  itself,  and  that  so  far  from  the  ship  being  a  mere 
collateral  security  for  the  damages,  in  aid  of  the  personal 
responsibility  of  the  owner,  he  is  to  be  deemed,  under  the 
present  British  law,  as  well  as  the  maritime  law  of  the  Con- 
tinent^ as  rather  a  collateral  security  for  the  guilty  ship,  to 
the  amount  of  her  value'  and  the  value  of  the  freight,  and,  at 
most,  personally  responsible  only  when  they  are  not  forth- 
coming to  the  amount  of  their  value. 

The  citations  from  the  Digest  prove  nothing  more  than  the 
responsibility  of  the  offending  mariners  for  the  loss,  which  I 
suppose  to  be  undeniable.  Si  navis  tua  impacta  in  meam 
tcapham,  damnum  mihi  debit,  fyc;  si  in  potestate  nautarum 
fuit,  ne  accidtrety  et  culpa  eorum  factum  sit,  lege  Aquilia  cum 
nanUit  agendum.^  And  again ;  Si  navis  alteram  contra  se 
venientem  obruisset,  aut  in  gubemaiorem,  aut  ducaiorem,  ac- 
tionem campetere  damni  injuria.  Sed  si  tanta  vis  navi  facia 
tit,  qtut  temporari  non  potuit,  nuUam  in  dominum  dandam  ac- 
tionem ;  sin  autem  culpa  nauiarum  id  factum  sit,  puto  (says  Ul- 
pian)  Aquilia  sufficere?  But  this  personal  responsibility  does 
not,  at  least  in  modern  times,  exclude,  or  supersede,  or  qualify 
the  right  to  proceed  in  rem  against  the  offending  ship.  My 
learned  friend.  Judge  Ware,  of  the  District  Court  of  Maine,  in 
his  able  opinion  in  the  case  of  The  Rebecca  (Ware's  Rep. 
188),  has  fully  expounded  this  doctrine,  and  traced  it  up  to 
its  fountun  head. 

Bat  it  does  not  strike  me,  that  it  is  at  all  material  in  the 


1  Dig.  lib.  9,  tit.  2,  L  29,  §  2. 
«  Dig.  lib.  9,  tit  1, 1. 29,  §  4. 
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present  case  to  establish,  whether  the  ship  or  the  owner  is 
primarily  liable  for  the  loss  sustained  by  the  Ritchie,  or 
whether  they  were  each  liable  pari  passu,  and  in  solido. 
Suppose  the  ship  had  been  actually  arrested  under  the  Ad- 
miralty process  in  England,  (as  clearly  she  might  have  been),' 
and  the  master  had  made  the  compromise,  (which  is  not 
denied  to  have  been  fairly  and  reasonably  made),  or  suppose 
a  decree  had  passed  against  the  ship,  and  the  master  had 
paid  the  money  to  deliver  the  ship  from  a  sale,  or  to  dis- 
charge the  lien ;  there  cannot,  as  I  think,  be  the  slightest 
doubt,  that  the  underwriters  would  have  been  liable  for  the 
charges ;  for  the  master  would  be  an  agent  acting  for  all  con- 
cerned under  such  circumstances.  At  least,  if  there  be  any 
doubt  on  this  point  in  any  mind,  I  do  not  partake  of  it ;  and 
I  deem  the  case  of  Peters  v.  The  Warren  Insur.  Co.  (14 
Peters,  R.  99),  a  direct  authority  in  favor  of  it.  What  pos- 
sible difference  can  it  make  in  law,  if  the  charge  is  a  fixed 
lien  in  rem,  and  properly  chargeable  on  the  ship,  that  it  has 
been  paid  without  any  legal  process  or  proceedings  ?  If  the 
master  pays  for  a  salvage  service  to  the  ship  without  process, 
is  it  less  a  charge  on  the  underwriters,  than  if  it  had  been 
adjudged  under  a  decree  in  the  Admiralty  ?  If  a  ransom  is 
paid  to  enemies  or  pirates  by  the  master  hona  fide  out  of 
property  on  board,  or  other  funds,  to  deliver  the  ship  from 
their  possession  and  power,  can  there  be  a  doubt,  that  it  is  a 
loss  to  be  borne  by  the  underwriters,  without  any  inquiry, 
whether  there  be  or  be  not  a  right,  primary  or  secondary,  to 
proceed  in  rem  or  in  personam  by  those,  whose  money  or 
goods  have  been  applied  or  sacrificed,  against  the  ship  or  the 
owner,  for  contribution  ?  In  truth,  however,  the  loss  by  col- 
lision must  be  treated  as  a  loss,  giving  an  immediate  title  and 


1  See  The  Christiana  (2  Hagg.  Adm.  R.  183) ;  Tht  Johann 
(Robin,  New  Adm.  R.  35). 
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remedy  to  the  persons  or  property  injured,  from  the  time  of 
the  injury  ;  and  whether  the  amount  be  paid  by  the  proceeds 
of  the  ship,  or  by  the  owner  personally,  it  is  still  a  loss  occur- 
ring to  the  owner  from  the  peril  insured  against,  for  which 
the  underwriters  are  responsible  to  him. 

And  this  leads  me  to  add,  that,  in  my  judgment,  it  makes 
no  difference,  whether  the  ship  was  liable  at  all  for  the  loss, 
if  the  loss  was  a  peril  insured  against,  and  the  owner  was 
compeUable  to  pay  the  loss,  as  happening  by  and  in  conse- 
quence of  the  peril.     Unless  the  collision  had  taken  place, 
the  owner  would  have  incurred  no  responsibility  for  any 
damages.   It  did  take  place,  and  he  became  chargeable  there- 
for, and  it  was  a  peril  insured  against ;  how  then  can  he  say, 
that  it  was  not  a  loss  directly  occasioned  by  and  attaching  to 
the  peril  ?     The  case  of  Peters  v.  The  Warren  Insurance  Co, 
(14  Peters,  R.  99)  shows,  that  the  collision  was  the  proximate 
cause  of  the  loss ;  and  if  the  owner  was  thereby  compellable 
to  pay  it,  as  well  as  the  ship,  the  payment  must  be  deemed 
an  inunediate  charge  on  him,  occasioned  by  the  collision,  just 
as  much  as  upon  the  ship.     The  argument  seems  to  suppose, 
that  the  insurance  attaches  only  to  the  extent  of  the  direct 
injury  sustained  by  the  very  thing  insured.  But  that  argument 
is  not  well  founded.    Any  and  every  expense,  borne  by  and 
chargeable  upon  the  owner  of  the  thing  insured,  as  a  direct 
and  immediate  consequence  of  a  peril  insured  against,  is 
covered  by  the  policy.    There  are  many  expenses  incurred 
by  the  owner,  in  consequence  of  a  peril  insured  against, 
which  constitute  no  charge  in  rem ;  and  yet  the  underwriters 
are  bound  to  pay  the  same.    Take,  for  example,  the  fees  of 
proctors  and  counsel,  and  officers  of  the  Court,  paid  under 
judicial  proceedings  in  cases  of  capture ;  or  the  fees  of  nota- 
ries in  making  a  protest ;  or  the  costs  of  a  survey ;  or  the 
duties  and  expenses,  and  charges  paid  in  a  port  of  necessity ; 
or  the  expenses  and  charges  of  a  sale  of  damaged  goods,  or 
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of  a  sale  of  other  goods,  to  enable  the  master  to  repair  damage 
by  a  peril  of  the  seas.  These  are  all  incidents  to  the  original 
peril  or  loss ;  and  they  must  be  borne  by  the  underwriters, 
although  they  constitute,  strictly  speaking,  no  lien  in  rem. 

The  truth  is,  that  in  all  these  and  the  like  cases,  we  look 
to  the  origin  of  tlie  loss.  If  it  be  a  peril  insured  against,  all 
the  incidents  attached  thereto  by  law,  as  necessary  or  natural 
incidents,  become  a  part  of  the  loss ;  just  as  much  as  the 
storage  of  goods  saved  from  a  shipwreck  is  deemed  a  part 
of  the  loss ;  and  the  expenses  of  Court,  in  a  suit  to  ascertain 
the  salvage,  are  also  deemed  a  part  of  the  loss. 

Upon  the  whole,  I  see  nothing  to  take  the  case  out  of  the 
general  rule  fixed  by  the  cases  of  Waters  v.  Tke  Columbia 
insur.  Co.  (10  Peters,  R.  507),  and  Peters  v.  The  Warren 
Lisur.  Co.  (14  Peters,  R.  99).  The  money,  paid  to  the  owners 
of  the  Ritchie,  was  a  part  of  the  loss  occasioned  to  the  owner 
of  the  Columbia  by  the  collision,  and  a  direct  consequence 
thereof.  I  shall,  therefore,  affirm  the  decree  of  the  District 
Court. 


Elias  Howe  v.  Ebenezer  E.  Abbott. 

The  application  of  an  old  process  to  produce  a  new  result,  is  not  a  patenta- 
ble invention ;  there  must  be,  also,  some  new  process  or  mode.  But  the 
production  of  an  old  result  by  a  new  process  is  patentable. 

Where  a  patent  was  taken  out  for  a  combination  and  an  entire  proceM ; 
It  was  held,  that  the  use  of  a  part  of  the  process  and  combination  was 
not  an  infiringement  thereof. 

Case  for  the  Infringement  of  a  Patent.  The  suit  was  brought 
on  a  patent  granted  on  the  18th  day  of  March,  1841,  to  the 
plaintiff,  Elias  Howe,  assignee  of  Joseph  C.  Smith  (the 
asserted  original  inventor).  The  invention  was  described  in 
the  letters  patent,  to  be  ^^  a  new  and  useful  improvement  in 
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the  application  of  a  material  called  palm  leaf^  or  brub  grass, 
to  the  stuffing  of  beds,  mattresses,  sofas,  cushions,  and  all 
other  uses  for  which  hair,  feathers,  moss,  or  other  soft  and 
elastic  substances  are  used."  The  letters  patent  stated,  that 
the  invention  was  originally  secured  by  letters  patent,  dated 
OD  the  3d  of  March,  1833,  to  Joseph  C.  Smith,  and  that  these 
latter  letters  patent  had  been  cancelled  on  account  of  a  de- 
fective specification,  and  the  present  letters  granted  to  Howe, 
as  his  assignee,  upon  such  cancellation.  The  breach  alleged 
was  an  unlawful  making  and  using  of  the  invention. 

The  defendant  pleaded  the  general  issue,  with  notice  of 
special  matters  of  defence. 

The  specification  annexed  to  the  letters  patent  was  as  fol- 
lows: 

*^  To  enable  others  skilled  in  the  art  to  wliich  this  apper- 
tains to  make  and  use  my  invention,  I  shall  now  proceed  to 
describe  the  method  of  preparing  or  manufacturing  the  same. 
"  The  first  operation  is  to  reduce  the  palm  leaf,  or  brub 
grass,  to  filaments  or  fibres,  sufficiently  fine  to  be  spun,  which 
filaments  or  fibres  I  then  spin,  and  form  into  a  rope ;  which 
should  be  twisted  as  hard  as  possible,  so  as  to  kink,  or  cause 
the  rope  to  form  in  balls  or  coils.     This  spinning  and  twisting 
should  be  done  upon  machines  similar  to  those  used  for  spin- 
ning and   twisting  hemp.      After  the  aforesaid  process  of 
twisting  is  completed,  the  coils,  balls,  or  twisted  hanks,  should 
be  placed  in  a  steam,  or  any  other  kind  of  oven,  where  they 
should  be  baked  to  such  a  degree,  as  to  permanently  fix  the 
curl  or  twist  in  the  fibres  or  filaments.     When  this  effect  is 
properly  produced,  the  coils  should  be  untwisted ;  which  ope- 
ration may  be  effected  by  a  reverse  motion  of  the  same  ma- 
chinery by  which  it  is  twisted. 

'<  After  pasnng  through  these  several  preparative  processes, 
the  fibres  of  palm  leaf  or  brub  grass  are  left  in  a  light,  and 
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durably  elastic,  and  curly  state,  and  are  suitable  for  stuffing 
any  of  the  various  articles  herein  above  enumerated. 

^<  I  shall  claim  as  my  invention  the  process  of  preparing  or 
durably  curling  palm  leaf,  or  brub  grass,  by  reducing  the  leaf 
to  small  filaments,  or  fibres,  and  likewise  spinning,  baking  or 
steaming,  and  untwisting  the  same ;  the  whole  operation  be- 
ing substantially  as  herein  above  described,  and  for  the  pur- 
pose above  specified. 

Witnesses :  ^ 

R,  H.  Eddy,  >  Elias  Howe." 

Ezra  Lincoln,  Jr.  j 

At  the  trial  it  appeared  in  evidence,  that  the  mode  stated 
in  the  specification  for  spinning  and  curling  the  palm  leaf, 
after  it  was  reduced  to  filaments  or  fibres,  was  precisely  the 
same  process,  by  the  same  machinery,  as  had  long  before  been, 
and  now  was  used  to  spin,  and  twist,  and  curl,  hair  stuffing 
for  beds,  mattresses,  sofas,  cushions,  &g.  But  it  did  not 
appear,  that  the  palm  leaf  was  ever  actually  spun  or  curled  in 
this  way,  for  the  purpose  of  stuffing  beds,  (Slc,  until  about  the 
time  when  the  original  patent  to  Smith  was  granted. 

There  was  also  evidence  to  show,  that,  in  point  of  fact, 
Smith  did  not  invent  the  application.  But  that,  a  short  time 
before  the  original  patent  was  granted,  Smith  carried  some  of 
the  palm  leaf,  cut  into  strips  and  filaments,  to  the  shop  of  one 
Jonatlian  t).  Bosson,  a  manufacturer  of  curled  hair  for  beds, 
&c.,  in  Roxbury ;  and  Bosson  showed  him,  how  it  might  be 
spun  and  curled  for  beds,  &c.,  and  actually  did  spin  and  curl 
some  of  it  in  Smith's  presence  by  his  own  hair  machinery  ;  and 
that  Smith  immediately  returned  home,  put  the  same  process 
in  operation,  and  obtained  his  original  patent.  Smith  (who 
was  examined  as  a  witness  for  the  defendant)  admitted,  that  he 
had  carried  the  palm  leaf  to  Bosson's  shop ;  but  he  denied,  that 
Bosson  told  him,  how  to  spin  and  curl  it,  or  that  he  spun  or 
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curled  it,  on  his  machinery^as  Bosson  had  stated.  There  was 
other  evidence  to  show,  that  long  before  Smith's  supposed  in- 
vention, and  at  least  ten  or  twelve  years  ago,  the  same  process 
had  been  applied  by  other  manufacturers  of  curled  hair  to  other 
grasses  and  vegetable  substances,  viz.,  to  Manilla  grass,  to 
common  sedge,  to  Sisal  grass,  and  to  a  substance  called  coir, 
of  which  sofas  are  made. 

It  was  also  proved,  that  the  defendant  did  not  bake  or  steam 
his  palm  leaf,  after  it  was  stripped,  and  spun,  and  curled ; 
but  stopped  his  process  with  the  mere  spinning  and  twisting. 
All  the  witnesses  concurred  in  opinion,  that  the  process 
was  fen  more  sure  and  perfect,  so  far  as  the  curling  was  con- 
cerned, by  baking  or  steaming  the  palm  leaf  after  it  was  spun  j 
and  they  thought  it  so  essential,  that  the  defendant's  process 
would  be  defective  in  attaining  the  object,  and  that  the  curls 
would  not  be  permanent  without  it. 

B.  R.  Curtis,  for  the  defendant,  insisted,  (1),  That  the  pa- 
tent was  not  valid,  because  it  was  not  for  any  new  process, 
but  merely  for  preparing  palm  leaf,  to  produce  certain  results 
by  an  old  method.  (2),  That  the  patent,  according  to  the 
specification,  was  for  a  combination  and  an  entire  process ; 
and  that  the  defendant  did  not  use  the  whole  combination  or 
entire  process,  but  a  part  only,  which  was  well  known  and 
in  use  before. 

fl.  Fuller  and  Rutsetty  for  the  plaintiff,  contended,  a  contra^ 
that  the  objections  were  not  well  taken. 

Stort,  J.  —  I  shall  not  interfere  to  stop  the  cause  from  going 
to  the  jury.  But  it  strikes  me,  that  both  of  the  objections  are 
well  founded.  In  the  first  place,  it  is  admitted  on  all  sides, 
that  there  is  no  novelty  in  the  process,  by  which  the  stripping,. 
or  twisting,  or  curling,  the  palm  leaf,  is  accomplished.    The 
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same  process  of  twisting,  and  curling,  and  bakiiig,  and  steam- 
ing, has  been  long  known  and  used  in  respect  to  hair  used 
for  beds,  mattresses,  so&s,  and  cushions.  It  is,  therefore,  the 
mere  application  of  an  old  process  and  old  machinery  to  a 
new  use.  It  is  precisely  the  same,  as  if  a  coffee  mill  were 
now,  for  the  first  time,  used  to  grind  corn.  The  application 
of  an  old  process  to  manufacture  an  article,  to  which  it  had 
never  before  been  applied,  is  not  a  patentable  invention. 
There  must  be  some  new  process,  or  some  new  machinery 
used,  to  produce  the  result.  If  the  old  spinning  machine  to 
spin  flax  were  now  first  applied  to  spin  cotton,  no  man  coold 
hold  a  new  patent  to  spin  cotton  in  that  mode  ;  much  less  the 
right  to  spin  cotton  in  all  modes,  although  he  had  invented 
none.  As,  therefore,  Smith  has  invented  no  new  process  or  ma- 
chinery ;  but  has  only  applied  to  palm  leaf  the  old  process,  and 
the  old  machinery  used  to  curl  hair,  it  does  not  strike  me,  that 
the  patent  is  maintainable.  He,  who  produces  an  old  result 
by  a  new  mode  or  process,  is  entitled  to  a  patent  for  that 
mode  or  process.  But  he  cannot  have  a  patent  for  a  result 
merely,  without  using  some  new  mode  or  process  to  pro- 
duce it. 

The  other  objection  strikes  me,  upon  the  evidence,  which  is 
not  controverted,  to  be  equally  fatal.  The  specification  in  the 
summing  up  is  manifestly  for  the  entire  process  or  combina- 
tion, and  not  for  the  several  parts  thereof.  Now,  the  defen- 
dant does  not  use  the  entire  process  or  combination,  but  a 
part  thereof  only,  which  certainly,  therefore,  is  not  a  violation 
of  the  thing  patented,  which  is  the  entire  combination.  Be- 
sides ;  the  parts  used  were  well  known  before  ;  and,  indeed, 
the  entire  process  was  well  known  before,  as  the  evidence 
clearly  shows.  It  may  be,  and  it  strikes  me,  that  the  defen- 
dant's process  is,  probably,  far  less  perfect  in  accomplishing 
its  purposes,  than  that  used  by  the  plaintiff.  But  that  con- 
stitutes no  ground  for  a  recovery.     The  question  is  not, 
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which  is  best,  or  is  most  perfect ;  but  whether  the  one  mode 
or  combination  is  an  infringement  of  the  rights  secured  by  the 
other  mode  or  combination. 

There  are  other  difficulties  u{>on  the  evidence ;  but  I  ven- 
ture to  suggest,  that  unless  these  objections  can  be  overcome, 
or  the  evidence  controlled,  they  seem  to  be  fieital. 

Mem. — The  plaintiff,  upon  these  suggestions,  consented  to 
have  a  verdict  taken  for  the  defendant,  with  liberty  to  move 
for  a  new  trial,  if  he  should,  upon  further  examination,  think 
that  he  could  change  the  posture  of  the  case. 

Verdict  for  defendant,  accordingly. 


PaiNEAS  SpRAGUE  and  others,  LlBELLANTS,  V.  OnE  HUN- 
DRED AND  roRTT  Barrels  or  Flour,  etc.  or  the  Cargo 
of  the  Schooner  Maria,  the  Mutual  Safety  Insur- 
ance Company  or  New  York,  Claimants. 

Tbs  general  mle  in  the  Admiralty,  in  caaea  of  derelict,  is  to  allow  one 
moiety  of  the  property  saTed  to  the  salyon ;  but  this  allowance  may 
be  enlarged  by  the  circumstances  of  a  particular  case,  where  the  services 
performed  are  of  an  extraordinary  nature. 

Under  the  circumstances  of  the  present  case,  one  moiety  of  the  gross  pro- 
ceeds of  the  value  of  the  property  was  decreed  to  the  salvors,  with  full 
eo«t»  and  expenses ;  the  latter  to  be  a  charge  exclusively  upon  the  other 
moiety. 

This  was  a  libel  for  salvage  of  certain  goods,  and  was  certi- 
fied to  this  Court,  from  the  District  Court,  under  the  Act  of 
3d  of  March,  1821,  ch.  189,  on  account  of  the  District  Judge 
being  related  to  the  Ubellants.  The  libel  set  forth,  in  sub- 
stance, that  on  the  9th  of  April,  1842,  the  master  and  crew 
of  the  brig  Cambrian,  of  Boston,  discovered  a  wrecks  which 
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they  boarded,  and  discovered,  that  it  was  the  hull  of  the 
schooner  Maria,  of  New  York,  and  found,  that  the  said  hull, 
and  the  cargo  on  board  thereof,  were  entirely  direlict,  and 
without  any  person  on  board,  and  nearly  full  of  water.  That 
the  said  master  and  crew  attempted  to  take  out  the  goods, 
wares,  and  merchandise,  laden  in  the  said  schooner,  and  to 
convey  them  on  board  the  said  brig  Cambrian,  but  the  weather 
was  so  tempestuous,  and  the  sea  so  rough,  that  they  were  not 
able  to  take  out  more  of  the  said  goods,  wares,  and  merchan- 
dise, than  one  hundred  and  forty  barrels  of  flour,  two  chain 
cables,  one  small  anchor,  two  stoves,  and,  one  hard-wood 
table,  all  of  which  they  brought  to  the  port  of  Boston.  That 
the  said  master  and  crew,  and  owners  of  the  said  brig  Cam- 
brian, by  reason  of  the  great  risk  and  hazard  they  ran^  and 
the  service  they  performed  in  saving  the  said  portion  of  the 
said  cargo,  deserve,  and  are  justly  entitled  to  receive  meet  and 
competent  salvage  for  such  service,  together  with  all  charges 
and  expenses  attending  the  same. 

The  Mutual  Safety  Insuraape  Company,  of  New  York, 
intervening  for  their  interest  in  the  cargo  of  the  Maria,  ap- 
peared and  claimed  the  goods,  wares  and  merchandise,  above 
mentioned,  as  their  property.  They  admitted  the  facts,  as  set 
forth  in  the  libel,  and  prayed  the  Court,  after  awarding  to  the 
libellants  meet  and  competent  salvage,  to  decree  restitution  of 
the  said  property  to  the  claimants. 

The  cause  came  on  for  argument  upon  the  libel  and  answer, 
no  evidence  having  been  taken  by  either  party,  and  no  matter 
of  fact  being  in  controversy ;  and  it  was  argued  by  Wm. 
Gray  for  the  libellants,  and  by  .F,  C.  Loring  for  the  claimants. 

The  following  cases  were  cited  for  the  libellants.    Rotoe  vj 

The  Brig (1  Mason  R.  372) ;  Cross  v.  The  Ship  BeUona 

(Bee's  Adm.  R.  193) ;  The  PrisciUa  (Bee's  Adm.  R.  1) ; 
Taylor  v.  3%e  Friendship  (Bee's  Adm.  R.  175) :  Bass  ▼. 
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Negroes  and  a  Canoe  (Bee's  Adm.  R.  201) ;  Jesby  v.  One 
Hmdred  and  Ninety-four  Slaves  (Bee's  Adm.  R.  226)  ;  The 
Fortuna  (4  Rob.  R.  193);  The  Frances  Mary  (2  Hagg. 
Adm.  R.  89) ;  UEsperance  (1  Dods.  R.  46) ;  The  Blenden- 
haU  (1  Dods.  R.  414) ;  Hand  v.  The  Elvira  (Gilpin's  R.  60) ; 
The  EUzaheth  if  Jane  (Ware's  R.  35) ;  The  Rising  Sun 
(Ware's  R.  378) ;  The  Ship  Henry  EwbanJc  (1  Sumner  R. 
411) ;  The  Britannia  (3  Hagg.  Adm.  R.  153)  ;  The  AquUa 
(1  Rob.  R.  42) ;  The  Jonge  Bastiaan  (5  Rob.  R.  322). 

Story  J.     This  is  a  clear  case  of  derelict,  and  is  admitted 
on  all  sides  to  be  so.     The  general  rule  in  the  Admiralty, 
under  such  circumstances,  is  to  allow  a  moiety  of  the  property 
saved  to  the  salvors.     It  is  not,  however,  an  inflexible  rule, 
but  it  will  yield  to  circumstances ;  as,  for  example,  where  the 
property  is  very  large,  and  no  extraordinary  perils  or  labors 
have  been  encountered,  the  allowance  has  sometimes  been 
less.     On  the  other  hand,  where  the  property  has  been  small, 
the  salvors  numerous,  and  the  perils  imminent,  or  the  ser- 
vices laborious  and  exhausting,  a  larger  allowance  has  been 
thought  justifiable.     But  unless  under  some  peculiar  circum- 
stances of  this  sort,  the  general  rule  is  silently  permitted  to 
have  its  sway.     The  case  of  The  BhndenhaU  (1  Dodson  R. 
414),  illustrates  the  former  position;  although  it  strikes  me, 
that  the  salvage  awarded  was  there  too  low,  under  all  the  cir- 
cumstances.    The  case  of  The  Fortuna  (4  Rob.  R.  193); 
The  Marquis  of  Huntley  (3  Hagg.  Adm.  R.  248,  249)  ;  and 
The  Charlotte  (2  Hagg.  Adm.  R.  361),  are  to  the  same  effect. 
On  the  other  hand,  there  are  cases,  in  which  more  than  a 
moiety  has  been  decreed  to  the  salvors,  under  circumstances 
such  as  have  been  already  alluded  to.^     But  the  decisions  all 

1  See  The  WtUiam  HamUton  (3  Hagg.  R.  168,  and  Id.  note  a);  The 
Rdianee  (2  Hagg.  Adm.  R.  90,  note);  The  Jonge  Bastiaan  (5  Rob.  R. 
2SSt). 
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show,  that  it  is  with  great  reluctance,  that  Courts  of  Admiralty 
award  more  than  a  moiety.  Hie  Frances  Mary  (2  Hagg. 
Adm.  R.  89) ;  The  Britannia  (3  Hagg.  Adm.  R.  153,  154) ; 
The  Effort  (3  Hagg.  R.  165, 167) ;  3%e  EweU  Grove  (3  Hagg. 
Adm.  R.  209,  221) ;  TTie  Queen  Mab  (3  Hagg.  Adm.  R. 
242).  As  long  ago  as  in  the  case  of  Rowe  v.  An  Unknown 
Brig  (1  Mason  R.  372),  I  had  occasion  to  express  my  own 
opinions  upon  the  subject;  and  I  can  perceive  no  reasons 
now  to  recede  from  what  was  then  said. 

The  gross  amount  of  all  the  property,  saved  in  the  present 
case,  is  about  six  hundred  and  ninety-six,  doUars.  Of  this, 
articles  to  the  value  of  one  hundred  and  nineteen  dollars  are 
unclaimed ;  the  residue,  the  flour  now  claimed,  sold  for  the 
gross  amount  of  five  hundred  and  seventy-seven  dollars ;  the 
number  of  the  salvors  is  twenty-two.  The  service  was  plainly 
a  meritorious  one ;  but  not  under  circumstances  of  extraor- 
dinary peril  or  difiiculty.  No  objection  is  made,  nor,  indeed, 
in  my  judgment,  could  reasonably  be  made,  against  the  allow- 
ance of  the  moiety  of  the  proceeds.  The  libellants,  however, 
insist,  that  they  are  entitled  to  a  higher  remuneration,  and  ask 
three  fifths. 

In  the  present  case,  I  cannot  say,  that  I  see  sufficient 
grounds  to  deviate  from  the  general  rule  of  a  moiety ;  and  I 
should  be  loth  to  do  so,  unless  under  pressing  circumstances, 
since  it  might  otherwise  produce  litigation  in  every  case  of 
derelict.  I  shall,  therefore,  decree  one  moiety  of  the  gross 
proceeds  of  the  value  of  the  property  to  the  libellants,  with  their 
full  costs  and  expenses ;  the  costs  and  expenses  to  be  a  charge 
exclusively  upon  the  other  moiety.  This  is  not  an  unusual 
course  in  cases  of  this  sort ;  and  it  will  in  effect  not  essen- 
tially vary  from  a  decree  for  three  fifths  of  the  net  pro- 
ceeds. 
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Tbs  Judicial  Act  of  1789,  ch.  20,  §  30,  does  not  peremptorily  ordain,  that 
the  testimony  of  witnesaes,  living  more  than  a  hundred  miles  from  the 
place  of  trial,  shall  be  taken  by  deposition ;  but  it  only  permits  such  a 
course  ;  and  if  such  witnesses  be  present  in  Court  at  the  trial,  and  give 
their  testimony  orally,  the  full  cost  of  their  travel  and  attendance  should 
be  allowed  in  the  costs. 

By  the  Statute  of  1  Will.  IV.  ch.  22,  giving  authority  to  English  Courts  of 
Law  to  issue  commissions  for  the  examination  of  witnesses  abroad,  the 
Court  may,  in  its  discretion,  allow  the  expenses  of  the  witnesses,  or  the 
costs  of  the  commission. 

Postage  paid  on  a  commission  should  be  allowed  as  a  part  of  the  costs 
thereof. 

Case  for  Infringement  of  a  Patent  for  an  Improvement  in  the 
manafacture  of  Ploughs.  The  cause  was  argued  at  a  former 
term  of  the  Court,  upon  the  general  issue,  and  a  verdict  was 
found  for  the  defendants.  A  Bill  of  Exceptions  to  the  opin- 
ion of  the  Court  was  filed  at  the  trial ;  and  a  writ  of  Error  was 
taken  by  the  plaintiffs  to  the  Supreme  Court  upon  the  excep- 
tions,  and  the  judgment  rendered  in  favor  of  the  defendants  ; 
and  at  the  last  January  Term  of  the  Court  the  judgment  for 
the  defendants  was  affirmed.     (See  16  Peters  R.  336). 

A  question  upon  the  return  of  a  mandate  of  the  Supreme 
Court  was  now  made  as  to  the  taxation  of  costs,  which  was 
shortly  argued  by  Dexter  and  Phillips  for  the  defendants,  and 
by  Chray  and  Morton  for  the  original  plaintiffs. 

Stokt  J.  —  There  does  not  appear  to  me  to  be  any  real 
difficulty  as  to  the  taxation  of  costs  in  this  case.  The  first 
objection,  taken  by  the  plaintiffs,  is  to  taxing  the  costs  of  wit- 
nesses, who  personally  attended  at  the  trial,  for  their  personal 
travel  and  attendance,  they  being  more  than  one  hundred 
miles  from  the  place  of  trial.  By  the  Judicial  Act  of  1789, 
ch.  30,  <^  80,   their  depositions  might,  under  such  circum- 
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Stances,  have  been  taken,  and  used  at  the  trial.  The  objec- 
tion is,  that  their  personal  attendance  might  have  been  dis- 
pensed with,  and,  therefore,  that  their  travel  and  attendance 
ought  not  to  be  taxed  in  the  costs.  My  opinion  is,  that  the 
objection  is  not  maintainable.  The  Act  is  not  peremptory, 
that  under  such  circumstances  the  depositions  of  the  witnesses 
shall  be  taken  and  used,  but  only,  that  they  may  be  taken  and 
used.  It  is,  therefore,  a  mere  option  given  to  the  party,  who 
wishes  to  use  the  testimony  of  the  witnesses.  In  many  cases, 
the  presence  of  the  witnesses  in  person,  and  their  oral  testi- 
mony on  the  stand,  may  be  indispensable  to  the  true  exposi- 
tion of  the  merits  of  the  case.  No  deposition  would,  or  could, 
meet  all  the  exigences,  which  might  arise  from  the  varying 
character  of  the  evidence,  or  the  necessity  of  instant  explana- 
tion of  circumstances,  not  previously  known  or  understood. 
The  character  of  the  case,  too,  may  be  so  dependent  upon 
scientific  principles,  or  on  a  minute  description  of  mechanism, 
as  to  be  almost  impracticable  to  be  presented  to  a  jury,  ex- 
cept by  the  aid  of  oral  testimony,  illustrating  the  principles 
of  mechanism.  In  no  class  of  cases  is  this  more  forcibly  felt, 
than  in  the  trial  of  cases  like  the  present,  for  infringement  of 
patent  rights. 

There  is  no  pretence  in  the  present  case,  that  the  witnesses 
were  brought  here  for  purposes  of  oppression,  or  without  ne- 
cessity, for  the  purpose  of  swelling  the  costs  of  the  litigation. 
In  my  judgment,  therefore,  there  is  no  ground  to  say,  that 
the  full  costs  of  the  personal  travel  and  attendance  of  the  wit- 
nesses ought  not  to  be  allowed  in  the  costs.  Unless  my  mem- 
ory deceives  me,  the  same  question  has  been  presented  to 
this  Court  in  several  instances  before  the  present,  and  it  has 
uniformly  received  the  same  determination.  There  are  nu- 
merous cases  in  the  English  reports,  in  which  allowances  have 
been  made  for  the  travel  and  attendance  of  witnesses,  who 
have  come  from  foreign  countries,  for  the  purposes  of  the 
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trial ;  and  yet  we  all  know,  that  in  such  cases,  through  the  in- 
strumentality of  a  Court  of  Equity,  (and  now  in  many  cases 
of  a  Court  of  Law),  the  testimony  of  such  witnesses  might  be 
obtained  upon  a  commission.  Moore  v.  Adams  (5  Maule  & 
Selw.  156)  ;  Tremain  v.  Barrett  (6  Taunt.  R.  88)  ;  Sturdy  v. 
Andrews  (4  Taunt.  R.  697) ;  Cotton  v.  Witt  (4  Taunt  R. 
55) ;  and  Lonergan  v.  Royal  Exch»  Assur.  Cy.  (7  Bing.  R. 
725, 729).  *  Indeed,  since  the  Statute  of  1  Will.  IV.  ch.  22, 
giving  authority  to  the  Courts  of  Law,  to  issue  commissions 
to  take  the  examinations  of  witnesses  abroad,  it  is  still  a  mere 
Eoatter  of  discretion  with  the  Court,  if  the  witnesses  are  actu- 
ally brought  from  abroad,  whether  they  will  allow  the  expen- 
ses of  the  witnesses,  or  only  the  costs  of  a  commission.^  This 
seems  to  be  putting  the  whole  doctrine  upon  a  sound  and  ra- 
tional foundation  ;  and  enables  the  Courts  at  once  to  accom- 
pUsh  the  purposes  of  justice,  and  to  prevent  the  accumulation 
of  unnecessary  or  extravagant  expenses. 

The  rule  adopted  by  the  Supreme  Court  of  Massachusetts, 
in  Mehin  v.  Whiting  (13  Pick.  184,  190),  is  manifestly  a 
new  one,  then  promulgated  for  the  first  time.  ^  It  can  have 
no  authority  whatsoever  here,  it  being  a  mere  matter  of  State 
{HBctice,  as  the  Courts  of  the  United  States  have  complete 
authority  to  adopt  such  practice  for  themselves,  as  they  deem 
most  convenient  and  proper.  I  confess  myself  not  satisfied, 
that  the  State  rule  thus  promulgated,  is  one,  which  has  a  very 
satisfactory  foundation  in  principle,  or  public  convenience,  or 
general  justice.  At  all  events,  this  Court  has  long  held  and 
acted  upon  a  different  doctrine ;  and  I  can  perceive  no  just 

1  See  alflo  2  Tidd,  Pract  p.  814,  9th  edit  1828;  Tidd's  New  Pract 
p.  404,  edit  1837 ;  Bridges  v.  Fisher  (1  Bing.  New  Cas.  510). 

s  McAlpine  v.  PowUs  (1  Cromp.  &  Mees.  795);  Tidd's  New  Pract 
pi  494,  edit  1837. 

3  WlnU  v.  JvM  (1  Metcalf,  R.  1%I3),  affirms  the  same  Rule  as  to  the 
travel  and  attendance  of  parties  in  suits. 
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reason  for  changing  it.     I  am^  therefore,  of  opinion,  that  the 
objection  should  be  over-ruled. 

As  to  the  allowance  of  postage  paid  upon  the  transmis- 
sion of  the  Commission  to  the  Commissioners,  and  upon  the 
return  thereof,  after  it  was  executed,  as  a  part  of  the  costs,  I 
do  not  see,  how  that  charge  can  well  be  distinguished  from  the 
other  chaises  of  executing  the  commission.  It  is  a  necessary 
part  of  the  proceedings  and  expenses  incurred  thereby  ;  and 
generally  the  cheapest  mode  of  obtaining  the  testimony.  The 
case  of  Thomdike  v.  Buffington,  cited  by  Mr.  Phillips,  in  his 
Digest,  (Costs  (g)  pi.  7),  as  having  been  decided  in  1826^  in 
the  State  Court,  is,  to  be  sure,  directly  in  point  against  the 
allowance  of  the  charge.  But  I  do  not  find  that  case  any 
where  reported  in  the  printed  reports ;  and  no  reasons  are 
given  for  the  decision.  So  that  we  are  wholly  left  to  conjec- 
ture them.  I  cannot  say,  that  there  appears  to  me  any  solid 
ground  for  denying  such  an  allowance.  The  contrary  rule 
may,  for  aught  I  know,  be  entirely  in  conformity  to  the  settled 
practice  of  the  State  Courts  ;  and  if  so,  it  ought  not  to  be  dis- 
turbed. But  it  can  furnish  no  ground  to  regulate  the  prac- 
tice of  this  Court,  unless  so  far,  as  it  seems  adapted  to  the 
purposes  of  general  convenience  and  justice.  In  either  view, 
I  confess  myself  not  satisfied,  that  it  ought  to  be  adopted  in 
this  Court 


Asa  Andrews  in  Error  v.  United  States. 

Every  public  officer  is  required  to  perform  all  duties,  which  are  strictly 
olficial,  although  they  may  be  required  by  laws  passed  after  he  comes 
into  office,  and  may  be  cumulative  upon  his  original  duties,  and  although 
his  compensation  therefor  be  wholly  inadequate.  In  such  a  case,  he  must 
look  to  the  bounty  of  Congress  for  any  additional  reward- 

Where  the  collector  of  Ipswich  claimed  a  commission  on  drafts  drawn  by 
him  on  the  collector  at  Boston,  in  payment  of  bounties  due  to  fishermen, 
under  the  Act  of  1813,  ch.  ?A  ;  It  wns  he*d,  that  there  being  no  provision, 
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bj  which  a  commission  is  allowed  thereon,  the  collector  could  not  charge 
a  commission. 

The  collector  of  any  port,  being  authorized  by  tlie  Act  of  1817,  ch.  282,  §  7, 
to  appoint  a  deputy,  with  the  approbation  of  the  Secretary  of  the  Treas- 
ury }  it  seemsy  that  a  deputy,  so  appointed,  should  receive  a  reasonable 
compensation  for  his  services,  although  no  compensation  therefor  be 
fixed. 

All  expenditures,  made  by  a  collector  for  office  rent,  clerk'hire,  fuel,  and 
stationary,  are  to  be  deemed  incide9ts  to  his  office,  and  should  be  allowed 
as  proper  charges  against  the  United  States  ;  and  if  he  do  not  keep  and 
transmit  yearly  accounts  thereof,  according  to  the  requisitions  of  the  Act 
of  1799,  ch.  129,  §  2,  he  does  not  forfeit  his  right  to  be  reimbursed  for 
such  expenditures,  but  only  subjects  himself  to  the  payment  of  the 
penalty. 

Penal  Statutes  must  be  strictly  construed,  and  are  never  extended  by  impli- 
cation. 

Writ  of  Error  from  the  judgment  of  the  District  Court,  of 
Massachusetts  District.  The  original  suit  was  debt  brought 
upon  the  official  bond  of  Andrews,  formeriy  Collector  of  the 
port  and  district  of  Ipswich.  The  United  States  claimed  a 
balance  due  for  moneys  received  by  the  defendant ;  and  the 
pleadings  put  the  question,  whether  any  such  balance  was 
due,  directly  to  the  jury.  There  was,  also,  a  claim  of  set-off, 
by  the  defendant,  for  legal  and  equitable  claims,  asserted  to 
be  due  to  him  ;  all  of  which  were  rejected  at  the  trial,  by  the 
ruling  of  the  District  Judge,  to  whose  decisions  on  the  points 
raised,  a  Bill  of  Exceptions  was  taken.  The  jury  found  a 
verdict  for  the  United  States  for  the  sum  of  $1142.27  ;  upon 
which  a  Writ  of  Error  was  brought  by  the  defendant. 

The  Bill  of  Exceptions,  after  reciting  the  pleadings  and 
issue,  proceeded  as  follows — 

Which  issue  being  joined  as  aforesaid,  came  on  to  be  tried 
by  a  jury,  duly  empanelled  and  sworn  for  that  purpose. 

The  plaintiffs  offered,  and  gave  in  evidence,  a  duly  authen- 
ticated copy  of  the  bond  declared  on. 

The  plaintiffs,  also,  offered  and  gave  in  evidence  a  duly 
authenticated  treasury  transcript  of  the  accounts  of  the  said 
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Asa  Andrews,  by  which  it  appeared,  that  on  the  twenty-ninth 
day  of  July,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  twenty-nine,  there  was  in  the  hands  of  the  said 
Asa  Andrews,  to  the  credit  of  the  United  States,  the  sum  of 
nine  hundred  and  twenty-one  dollars  and  ninety-two  cents. 

The  plaintiffs  here  rested  their  case. 

The  defendants  then  proved,  that  the  said  Asa  Andrews 
had,  from  time  to  time,  during  his  continuance  in  the  office 
of  collector,  as  aforesaid,  investigated  claims  for  bounties  to 
fishermen  under  the  several  laws  of  the  United  States,  and 
had  paid  and  disbursed  to  the  said  fishermen,  in  all,  the  sum 
of  fifty-four  thousand  seven  hundred  and  ten  dollars  and 
eighty-six  cents,  by  drafts  upon  the  collector  at  Boston,  for 
which  service  he  had  received  from  the  United  States  no 
compensation  beyond  the  salary  of  his  office,  and  that  his 
claim  for  such  compensation  had  been  rejected  by  the  treas- 
ury department,  which  rejection  was  proved.  And  the  de* 
fendants  prayed  his  Honor,  the  Judge,  to  instruct  the  jury, 
that  the  said  Andrews  was  entitled  to  a  reasonable  com- 
pensation for  this  service,  which  was  proved  to  be  the  most 
laborious  duty  of  the  said  office.  But  his  Honor,  the  Judge, 
refused  so  to  instruct  the  jury,  but  instructed  them,  that  the 
said  Andrews  was  not  by  law  entitled  to  any  conmiission  or 
compensation  on  the  amount  received  by  drafts  on  the  col- 
lector at  Boston,  and  applied  to  the  payment  of  such  bomity 
to  fishermen,  nor  to  any  compensation  for  such  service, 
beyond  the  salary  of  his  office,  and  the  commission  on  such 
portion  of  the  amount  of  bounties  paid,  as  was  made  from  bia 
own  collection  of  duties  in  his  district. 

The  defendants  then  offered,  and  gave  in  evidence,  the 
several  commissions  of  the  said  Asa  Andrews,  as  inspector 
of  the  revenue  of  the  port  of  Ipswich,  and  proved,  that  the 
said  Andrews  performed  the  duties  of  the  said  office  during 
the  whole  time,  that  he  held  the  office  of  collector  as  afore- 
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said.  The  defendants  further  proved  the  importation  of  large 
quantities  of  distilled  spirits  into  the  port  of  Ipswich,  and  that 
he  performed  all  the  duties  pertaining  to  the  said  office  of 
inspector,  in  reference  to  said  distilled  spirits,  and  prayed  his 
Honor,  the  Judge,  to  instruct  the  jury,  that  he  was  entitled  to 
compensation  for  his  services,  so  performed,  as  inspector,  in 
reference  to  distilled  spirits,  and  to  submit  to  the  jury  the 
questioD,  whether  he  has  been  paid  therefor  or  not ;  but  his 
Honor  refused  so  to  instruct  the  jury,  but  did  instruct  them, 
that  the  said  Andrews  was  not  entitled,  in  point  of  law,  to 
any  compensation  for  his  said  services,  as  inspector,  beyond 
his  salary  as  collector,  and  the  fees,  if  any,  allowed  by  law  for 
soch  services. 

The  defendants  then,  proved,  that  the  said  Asa  Andrews 
had,  during  the  whole  time  of  his  continuance  in  office,  em- 
ployed a  deputy-collector,  duly  appointed  and  commissioned 
as  such  deputy,  by  him,  the  said  Asa  Andrews,  which  deputy 
acted  in  his  absence,  and  sometimes,  when  he  was  not  absent ; 
and  as  to  deputies  offered  evidence,  tending  to  show,  that  he 
had  paid  the  said  deputies,  and  that  he  had  received  no  com- 
pensation or  allowance  for  the  said  sums,  so  paid  to  the  said 
deputies,  and  that  his  claim  for  such  compensation  or  allow- 
ance had  been  rejected  by  the  treasury  department. 

The  defendants  further  offered,  and  gave  evidence,  that  the 
port  of  Ipswich  embraced  a  long  line  of  sea-coast,  and  of  a 
character  well  calculated  to  afford  facilities  for  defrauding  the 
revenue;  and  proved  by  the  testimony  of  several  persons, 
who  had  been  connected  with  the  collection  of  tlie  customs 
in  the  vicinity  of  the  port  of  Ipswich,  and  by  the  late  collector 
of  said  port  of  Ipswich,  Timothy  Souther,  Esq.,  that  it  is,  and 
has  been  necessary  to  the  protection  of  the  revenue,  that  there 
should  be,  at  least,  one  subordinate  officer  in  said  port  of 
Ipswich. 
The  defendants  also  proved,  that  except  at  times  when 
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vessels  from  foreign  ports  were  in,  and  were  actually  dis- 
charging, no  compensation  had  been  allowed  for  any  subor- 
dinate officer.  They  further  proved,  that  the  said  deputy- 
collector  had  performed  the  duties  of  a  tide-waiter,  or 
inspector,  and  that  he  was  the  only  subordinate  officer 
employed,  except  while  foreign  cargoes  were  discharging. 

The  defendants  requested  his  Honor,  the  Judge,  to  instruct 
the  jury,  that  the  said  Asa  Andrews  was  entitled  to  be  allowed 
such  sums  of  money  as  he  had  paid  to  the  said  deputies ;  but 
his  Honor  refused  so  to  instruct  the  jury,  but  instructed  them, 
that,  in  regard  to  any  such  deputies,  they  were  entitled  only 
to  such  fees,  as  by  law  were  appointed  for  their  services ;  and 
that  the  collector,  having  not  made  any  charge  for  such  ser- 
vices contemporaneously,  nor  at  any  time,  in  his  quarterly 
accounts,  rendered  during  his  continuance  in  office,  a  demand 
for  any  discretionary  allowance,  which  the  officers  of  the 
treasury  might  make  in  the  premises,  could  not  in  this  suit  be 
sustained. 

The  defendants  then  proved,  that  the  said  Asa  Andrews 
had  performed  the  duties  of  the  office  of  surveyor  of  the  said 
port  of  Ipswich,  and  that  he  had  received  no  compensation 
therefor,  and  that  his  claim  for  such  compensation  had  been 
rejected  by  the  treasury  department ;  and  the  said  defendants 
requested  his  Honor,  the  Judge,  to  instruct  the  jury,  that  the 
said  Andrews  was  entitled  to  compensation  for  his  said  ser- 
vices as  surveyor  of  said  port;  but  his  Honor  refused  so  to 
instruct  the  jury,  and  did  instruct  them,  that  the  said  Andrews 
was  not  entitled  to  any  compensation  for  such  services,  further 
than  his  salary  as  collector,  as  aforesaid,  and  the  legal  fees  for 
any  duties  at  any  time  performed  as  surveyor,  and  that  it  was 
now  too  late  to  receive  and  sustain  the  defendant's  demands 
for  such  services,  which  were  not  contemporaneously  made,  or 
introduced  in  any  of  his  quarterly  accounts,  during  his  con- 
tinuance in  the  office  of  collector. 
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It  appears,  that  the  defendants  made  certain  charges  of  pay- 
ments, from  time  to  time,  and  at  different  periods,  to  weighers, 
gaugers,  inspectors,  &c. ;  but  the  defendants  proved,  that 
payments  to  such  persons  were  made  only  at  such  times  as 
Tessels  were  in  and  actually  discharging. 

The  defendants  then  proved,  that  the  expenditures  of  the  said 
Asa  Andrews  for  office  rent,  fuel,  stationary,  and  clerk  hire, 
during  the  time  in  which  he  held  the  office  of  collector,  as 
aforesaid,  amounted  to  the  sum  of  fifteen  hundred  and  fifty- 
five  dollars  and  seventy  cents ;  and  that  he  had  presented  a 
yearly  account  of  the  said  expenditures  to  the  treasury  depart- 
oiCDt,  and  that  no  part  of  the  same  had  ever  been  allowed  to 
him,  but  that  the  said  claim  and  every  part  of  it  had  been  dis- 
aDowed  by  the  said  treasury  department. 

The  defendants  prayed  his  Honor  to  instruct  the  jury,  that 
the  said  Andrews  was  entitled  to  compensation  for  the  said  ex- 
penditures of  office  rent,  fuel,  clerk  hire,  and  stationary ;  but 
bis  Honor  refused  so  to  instruct  the  jury,  but  instructed  them 
that  the  said  Andrews  was  not  by  law  entitled  to  any  allow- 
ance for  the  said  expenditures. 

The  defendants  here  rested  their  case,  and  thereupon  the 
jury  returned  their  verdict  for  the  United  States,  for  the  sum 
of  9 1 1 42.27. 

The  cause  was  now  submitted  to  the  Court  without  argu- 
ment by  jR.  ChoatCy  for  the  plaintiff  in  Error,  and  by  Dexter 
(District  Attorney)  for  the  United  States.' 

Sto&v,  J.  This  cause  having  been  submitted  to  the  Court 
without  argument,  I  am  not  sure,  that  I  fully  comprehend  all 
the  grounds  intended  to  be  relied  upon  by  counsel,  either  in 
objection  to,  or  in  support  of,  the  various  claims  stated  in  the 
Bill  of  Exceptions.  If  any  of  these  claims,  although  not  strictly 
of  a  legal  nature,  are  yet  ex  aquo  et  bono  due  to  the  defend- 
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ant  for  extra  services  rendered,  or  moneys  expended  on  ac- 
count of,  and  for  the  benefit  of  the  United  States,  it  is  very 
clear,  that  the  defendant  is  entitled  to  an  allowance  and  com- 
pensation therefor,  upon  the  footing  of  a  qiuintum  meruit  un- 
der the  Act  of  1797,  ch.  74,  <§»  3.  This  was  fully  settled  by 
the  Supreme  Court  in  United  States  v.  WiUcins  (6  Wheat  R. 
135,  143,  144),  and  has  been  repeatedly  recognized  in  subse- 
quent cases,  and  especially  in  the  case  of  Gratiot  v.  United 
States  (15  Peters  R.  336,  370,  371).  But  where  duties  are 
required  to  be  performed  by  a  collector  or  other  public  officer, 
strictly  official,  and  falling  within  the  ordinary  range  thereof, 
there,  although  they  may  be  conferred  by  laws  subsequently 
passed,  after  he  came  into  office^  or  may  be  cumulative  upon 
the  original  duties  of  the  officer,  he  must  be  deemed  to  take 
and  hold  the  office  cum  onere ;  and,  however  inadequate  the 
compensation  may  be  for  his  labor  and  services,  he  must  con- 
tent himself  with  the  salary  and  fees  allowed  by  law,  and  look 
to  the  bounty  of  Congress  for  any  additional  reward. 

Tried  by  these  tests,  let  us  now  proceed  to  consider  the 
various  claims  of  the  defendant,  stated  in  the  Bill  of  Excep- 
tions. The  first  is  for  the  ascertainment  and  payment  by 
drafts  on  the  collector  at  Boston,  of  the  bounties  due  to 
fishermen,  under  the  Act  of  1813,  ch.  34,  and  other  prior  re- 
pealed acts,  and  subsequent  acts  still  in  force,  on  the  same 
subject.  I  do  not,  from  the  manner  in  which  the  ruling  of  the 
District  Judge  is  stated  in  the  exception,  precisely  understand, 
whether  the  learned  Judge  meant  to  say,  that  if  these  boun- 
ties had  been  paid  by  the  defendant,  out  of  moneys  of  the 
United  States,*  from  the  collection  of  duties  in  his  district, 
the  commissions  would  have  been  allowable  for  this  particular 
service  ;  but  that,  having  been  made  by  drafts  drawn  by  him 
upon  the  collector  at  Boston,  they  were  not  allowable  on  the 
accounts  of  those  drafts  ;  or  whether  the  learned  Judge  meant 
only  to  say,  that,  as  by  the  Act  of  1799,  ch.  129,  '^  2,  for  the 
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compensation  of  officers  of  the  customs,  three  per  cent,  com- 
missions were  allovired  to  the  collector  of  customs  of  Ipswich, 
on  aU  moneys  received  by  him  on  account  of  duties  on  goods 
imported  into  his  district,  and  as  no  other  cases  were  pro- 
vided for,  therefore,,  no  commissions  .were  payable  on  account 
of  the  payment  of  bounties  to  fishermen.  If  the  former  was 
intended  to  be  laid  down  by  the  learned  Judge  as  law,  I  should 
not  be  prepared  to  adopt  it ;  for,  in  my  judgment,  a  payment 
by  the  drafts  of  the  defendant  on  the  collector  at  Boston, 
would  be  just  as  much  a  payment  to  entitle  the  defendant  to 
the  three  per  cent,  commissions,  in  the  sense  of  the  law,  as  if 
he  had  paid  the  bounties  out  of  any  moneys  in  his  own 
hands,  under  his  official  collections.  The  question,  then, 
would  be,  whether  the  three  per  cent,  is  provided  for  by  law 
in  either  case  for  the  payment  of  bounties.  I  have  not  been 
able  to  find  any  provision  for  any  compensation  of  this  sort, 
in  any  act  of  Congress  ;  and  if  there  be  any,  it  has  escaped 
my  researches.  If  any  exists,  I  desire  to  have  it  pointed  out 
at  the  bar,  before  any  final  judgment  is  rendered  in  this 
case.  But  if  the  other  be  the  true  construction  of  the  ruling 
of  the  learned  Judge,  then,  it  seems  to  me  perfectly  correct ; 
because,  by  the  Act  of  1813,  ch.  34,  «5>  5,  as  well  as  by  the 
prior  and  subsequent  acts  upon  the  same  subject,  it  is  made  a 
part  of  the  ordinary  official  duties  of  the  collector  of  the  cus- 
toms, to  ascertain  and  pay  these  bounties  ;  and  then  (as  has 
been  already  suggested)  he  must  rely  upon  the  salary  and 
fees  annexed  by  law  to  the  office,  unless  some  additional 
compensation  is  allowed  for  this  service,  which,  in  a  district 
like  that  of  Ipswich,  as  will  appear  from  the  facts  slated  in 
the  record,  is  one  of  no  small  labor  and  responsibility,  com- 
pared with  the  other  ordinary  duties  of  the  collcctorship.  In 
such  a  case,  however,  the  appeal  lies  to  the  bounty  of  Con- 
gress, and  not  to  a  judicial  tribunal. 
The  next  claim  is  for  the  compensation  paid  to  a  deputy 
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collector,  by  the  defendant.  The  Act  of  1799,  ch.  128,  <?»  22, 
authorized  the  collector,  in  cases  of  occasiona  land  necessary 
absence,  or  of  sickness,  and  not  otherwise,  to  exercise  and 
perform  their  functions  by  a  deputy.  The  Act  of  1817,  ch. 
282,  ^  7,  authorized  collectors,  with  the  approbation  of  the 
Secretary  of  the  Treasury,  to  employ  such  deputy  collectors 
as  they  should  deem  necessary  ;  and  this  provision  was  per- 
petuated by  the  Act  of  1822,  ch.  57,  ^  4.  Another  act 
{mssed  at  the  same  session  (Act  of  1822,  ch.  107,  <^  15),  au- 
thorized the  Secretary  of  the  Treasury  to  limit  and  fix  the 
compensation  (among  other  officers  of  the  customs)  of  each 
deputy  collector,  limiting  it  not  to  exceed,  except  for  certain 
enumerated  ports,  one  thousand  dollars  per  annum,  and  for 
those  ports,  not  to  exceed  fifteen  hundred  dollars,  "  for  any 
services  he  may  perform  for  the  United  States  in  any  office  or 
capacity."  I  am  not  aware  of  any  other  act,  which  expressly 
provides  for  a  distinct  compensation  to  be  paid  by  the  United 
States  to  such  deputy  collectors.  Whether  the  Secretary  of 
the  Treasury  has  ever  sanctioned  any  allowance  to  any  deputy 
for  the  port  and  district  of  Ipswich,  I  do  not  know  ;  and  there 
is  nothing  in  the  record,  which  leads  to  any  conclusion  on  the 
subject.  But,  if  he  has  sanctioned  the  appointment  of  a 
deputy  for  that  port  and  district,  and  the  business  required  it, 
it  would  seem  reasonable,  that  some  compensation  should  be 
paid  by  ihe  United  States  for  his  services.  Perhaps  the  case 
of  such  a  deputy,  if  not  otherwise  compensated,  may  have 
been  treated  as  embraced  within  the  general  provision  in  the 
Act  of  1799,  ch.  129,  ^  2,  which  authorizes  the  allowance  of 
two  dollars  a  day  to  every  other  person,  than  a  regular  inspec- 
tor, whom  the  collector  may  find  it  necessary  and  expedient 
to  employ  as  occasional  inspector,  or  in  any  other  way,  in 
aid  of  the  revenue.  In  the  Act  of  17th  of  July,  1838,  ch. 
169,  ^  3,  a  limitation  is  put  upon  the  allowance  of  compen- 
sation to  deputy  collectors  ;  and  the  like  provision  occurs  in 
the  subsequent  Act  of  the  3d  of  March,  184),  ch.  16,  ^  2. 
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However,  as  no  evidence  is  contained  in  the  record  upon  this 
particular  point,  it  is  impracticable  for  this  Court,  upon  a  writ 
of  error,  to  look  beyond  the  mere  ruling  of  the  Court  below, 
upon  the  point  of  law ;  and  the  burthen  of  proof,  to  establish 
tn  error  in  the  ruling,  is  upon  the  piaintiif  in  error. 

In  the  next  place,  as  to  the  allowance,  claimed  by  the  de- 
fendant for  performing  the  duties  of  surveyor ;  it  appears  to 
me,  that  he  is  not  entitled  to  any  compensation  therefor,  upon 
the  principles  already  stated ;  because,  by  the  Act  of  1799, 
ch.  128,  ^  21,  when  there  is  no  surveyor  assigned  by  law  for 
a  particular  port,  the  collector  of  the  customs  is  required  to 
perform  the  duties  of  a  surveyor,  as  far  as  may  be. 

The  last  objection,  and  that  upon  which  I  have  felt  the 
most  difficulty,  is  the  ruling  of  the  learned  Judge  upon  the 
point,  that  the  defendant,  Andrews,  requested  the  Judge  to 
instruct  the  jury,  that  he  was  entitled  to  compensation  for 
office-rent,  fuel,  clerk-hire  and  stationary,  which  he  had  paid 
and  expended  in  his  ot&ee,  as  collector,  of  which  he  had  pre- 
sented a  yearly  account  to  the  Treasury  Department,  and  no 
part  thereof  had  been  allowed  to  him ;  but,  on  the  contrary, 
had  been  disallowed.  But  the  Judge  refused  so  to  instruct 
the  jury  ;  but  instructed  them,  that  Andrews  was  not,  by  law, 
entitled  to  any  allowance  for  the  said  expenditures. 

No  particular  ground  is  stated  in  the  record  for  this  instruc- 
tion given  by  the  learned  Judge ;  and,  therefore,  if  maintain- 
able at  all,  it  must  be  upon  the  general  ground,  that  no  allow- 
ances are  by  law  to  be  made  for  such  expenditures ;  or,  if 
allowable,  that  they  were  not  in  due  and  prof)er  season  present- 
ed to  the  Treasury  Department  for  allowance.  It  appears  to  me 
very  clear,  that  these  expenditures  are  properly  to  be  deemed 
incidents  to  the  office  of  the  collector,  and,  therefore,  that 
they  ought  to  be  allowed  as  proper  charges  against  the  United 
States.  The  Act  of  1799,  ch.  129,  <^  2,  manifestly  contem- 
plates the  allowance  of  them.     It  provides,  that,  ^*  It  shall  be 
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the  duty  of  the  respective  collectors,  &c.  to  keep  accurate  ac- 
counts of  all  fees  and  special  emoluments  received  by  them  ; 
also,  of  all  expenditures,  particularizing  the  expenditures  for 
rent,  fuel,  stationary,  and  clerk-hire  ;  and  to  transmit  annually 
within  forty  days  after  the  last  of  December,  an  account,  veri- 
fied on  oath  or  affirmation,  to  the  comptroller  of  the  Treasury, 
&c. ;  and  if  any  collector,  &c.  shall  omit  or  neglect  to  keep 
an  account  as  aforesaid,  or  to  transmit  the  same,  verified  as 
aforesaid,  he  shall  forfeit  and  pay,  a  sum  not  exceeding  five 
hundred  dollars,  for  the  use  of  the  United  States." 

It  does  not  appear,  from  the  bill  of  exceptions,  whether 
Andrews  did,  in  fact,  keep  such  an  account,  or  transmit  it 
yearly  to  the  department,  as  required  by  law.  All  that  the 
bill  of  exceptions  states,  is,  '^  that  he  had  presented  a  yearly  ac^ 
count  of  such  expenditures,  to  the  Treasury  department,  and 
that  no  part  of  the  same  had  been  allowed  to  him,"  &c.  Now, 
it  may  be,  that  this  language  refers  only  to  the  final  claim 
made  and  disallowed  at  the  Treasury  department,  which  is  re- 
quired by  the  Act  of  1797,  ch.  74,  ^  4,  to  entitle  the  party 
to  an  equitable  set-oJBT,  in  the  present  suit.  If  so,  that  is  not 
such  an  account  as  the  Act  of  1799,  ch.  129,  ^  2,  requires. 
It  may  be,  that  it  was  intended  to  refer  to  the  keeping  and 
transmission  of  the  accounts,  as  required  by  the  latter  act. 
The  language  is  somewhat  equivocal  and  uncertain.  But  con- 
struing it  most  unfavorably  for  Andrews,  and  that  he  did 
omit  or  neglect  to  keep  and  transmit  such  yearly  account 
every  year,  as  this  latter  Act  requires,  still  I  think,  that  he 
did  not  forfeit  his  right  to  be  reimbursed  the  amount  of  his 
expenditures  for  these  purposes ;  and,  at  most,  he  incurred 
only  the  statute  penalty,  not  exceeding  five  hundred  dollars, 
as  an  indemnity  to  the  United  States,  for  any  loss  sustained 
thereby*  Suppose  these  expenditures  for  one  year  had  amount- 
ed to  $10,000,  as  in  some  districts  they  might,  and  the  ac- 
counts were  not  transmitted  until  more  than  forty  days  had 
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elapsed  after  the  last  of  December  of  that  year :  it  would  hard- 
ly be  contended,  that  the  whole  claim  was  extinguished.  And 
yet.  sQch  most  be  the  result,  if  we  construe  the  statute,  by  im- 
podng  a  penalty,  to  have  extinguished  the  claim,  as  soon  as 
the  penalty  was  incurred.  I  think  that,  not  a  natural,  or  ne- 
cessary, or  reasonable  construction  of  the  statute.  It  is  not 
said,  that  the  claim  shall,  by  the  omision  or  neglect,  be  forfeit- 
ed or  extinguished ;  and  for  the  Court  so  to  interpretHhe  stat- 
ute, would  be  to  enlarge  the  words,  and  the  intent,  and  to 
create  penalties  beyond  what  the  statute  has  declared.  No 
role  in  the  interpretation  of  penal  statutes  has  ever  been  car- 
ried to  such  an  extent.  On  the  contrary,  the  general  rule 
universally  recognized,  is  that  penal  statutes  are  to  be  con- 
strued strictly.  They  are  never  extended  by  implication.  The 
penalty,  itself,  is  not  a  fixed  penalty.  It  is  not  to  exceed  five 
hundred  dollars.     It  may  be  only  one  dollar. 

It  appears  to  me,  therefore,  that  the  instruction  of  the 
learned  Judge  is  not  correct  in  point  of  law ;  and  has  proceed- 
ed upon  a  ground,  which  the  statute  does  not  justify ;  and  which 
the  principles,  established  in  other  cases,  as  to  equitable  al- 
lowances, disclaim. 

My  opinion,  therefore,  is,  that  the  judgment  of  the  District 
Court  must  be  reversed ;  and  a  venire  facias  de  novo  be  awarded 
for  a  new  trial  of  the  whole  cause  at  the  bar  of  this  Court. 

Judgment  reversed. 


George  R.  Russell  and  Others 
Timothy  Wiogin  and  Others  and  Trustee. 

By  the  Uw  of  England,  it  seems,  that  a  promise  to  accept  a  non-ezisling 
bill  of  exchange,  even  though  it  be  taken  by  the  holder  upon  the  faith  of 
that  promioe,  does  not  amoant  to  an  acceptance  of  the  bill,  when  drawn 
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in  favor  of  the  holder.    Bui  it  haa  been  held  otherwise  by  the  Supreme 
Court  of  the  United  States. 

A  promise  contained  in  a  letter  of  credit,  written  by  persons,  who  are  to 
become  the  drawees  of  bills  drawn  under  it,  promising  to  accept  soch 
bills  when  drawn,  which  letter  is  designed  to  be  exhibited  for  the  purpose 
of  inducing  persons  to  advance  money  on  it  and  take  the  bills  when 
drawn,  is  an  available  contract  in  favor  of  the  persons,  to  whom  the  letter 
of  credit  is  shown,  who  advance  money  and  take  the  bills  on  the  faith 
thereof. 

A.  of  Botton,  the  agent  of  a  banking  Jiouse  in  London,  gave  a  letter  of 
credit  to  B.  authorizing  C.  who  was  about  to  proceed  to  the  East  Indies, 
to  value  on  the  said  bankers  to  a  certain  amount,  engaging,  that  the  bills 
should  be  duly  honored  when  presented ;  B.  at  the  same  time  made  the 
usual  arrangement  to  remit  to  the  said  bankers  in  London  sufficient  funds 
to  meet  the  payment  of  all  bills,  which  might  be  drawn  by  virtue  of  the 
said  credit ;  but  failed  to  do  so.  The  said  letter  of  credit  was  taken  to 
Manilla  by  C.  to  procure  a  cargo,  and  the  plaintiffs,  on  the  strength  of 
the  letter,  furnished  a  cargo  and  received  from  C.  bUls  on  the  said 
bankers  to  the  amount  limited  in  the  sud  letter  of  credit.  Most  of  the 
bills  so  drawn,  were  pud  at  maturity ;  others  were  protested  for  non- 
acceptance  and  for  non-payment,  and  were  returned  to  Manilla,  and  paid 
by  the  plaintiffs,  who  were  also  obliged  to  pay  and  did  pay  more  than  one 
re-exchange      It  was  held : 

1.  That  the  said  letter  of  credit  was  to  be  deemed  to  be  made  in  Massachu- 
setts, and  as  to  its  obligation,  construction  and  character,  was  to  be  gov- 
erned by  the  laws  of  Massachusetts,  and  not  by  the  laws  of  England. 

2.  That  the  plaintiffs  were  entitled  to  maintain  an  action  against  the  said 
bankers  and  to  recover  the  amount  of  the  damages  sustained  by  the  refu- 
sal of  the  defendants  to  accept  the  bills. 

3.  That  the  plaintiffs  were  entitled  to  recover  the  whole  damages,  costs, 
and  expenses  paid  by  them,  including  re-exchange,  with  interest  of  the 
place,  where  the  money  was  payable  by  the  plaintifis. 

AssuBfPsiT.  —  The  declaration  contained  a  count,  upon  a 
promise  to  accept  certain  bills  of  exchange  stated  therein ;  and 
also  the  money  counts. 

The  cause  came  before  the  Court,  upon  the  following  agreed 
state  of  facts : 

On  the  fourth  day  of  November,  1835,  the  defendants 
granted  to  Ebenezer  Breed  a  letter  of  credit,  of  which  the  fol- 
lowing is  a  copy :  ^'  Boston,  Nov.  4,  1835.    I  hereby  author- 
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ize  Mr.  William  P.  Endicott  of  barque  Palinure  to  value  on 
Messrs.  T.  Wiggin  &  Co.,  London,  at  six  months'  sight  at 
any  place  in  India,  for  account  of  Ebenezer  Breed,  Esq.,  of 
Charlestowii,  for  any  sums,  not  exceeding  in  all  fifteen  thou- 
sand pounds  sterling.  And  I  hereby  engage,  as  the  author- 
ized agent  of  Messrs.  T.  Wiggin  &  Co.,  that  the  bills  of  Mr. 
Eodicott  shall  be  duly  honored  when  presented,  if  drawn 
within  twelve  months  from  the  date  of  this  letter.  In  case  of 
any  accident,  by  which  Mr.  Endicott  may  be  prevented  from 
using  this  credit^  I  hereby  authorize  Captain  Robert  Hender- 
son, Jr.,  of  said  barque,  to  use  the  same  for  account  of  Mr. 
Breed,  for  £15,000  sterling. 
"  (Signed)  Robert  Hooper^  Jr.^  agents  to  T.  Wiggin  Sf  Co  J 


j> 


At  the  same  time,  Breed  signed  and  gave  to  Hooper  a  con- 
tract of  which  the  following  is  a  copy :  "  Boston,  Nov.  4, 
1835.  Mr.  Robert  Hooper,  Jr.,  on  behalf  of  Messrs.  T.  Wig- 
gin &  Co.,  of  London,  having  at  this  date  opened  a  credit  on 
said  T.  Wiggin  &  Co.,  for  my  account,  to  be  used  in  India 
by  William  P.  Endicott,  Capt.  Robert  Henderson,  Jr.,  of 
barque  <^  Palinure,"  to  the  extent  of  fifteen  thousand  pounds 
sterling.  In  consideration  thereof,  I  hereby  agree  to  remit  to 
T.  Wi^n  &  Co.,  in  London,  sufficient  funds  to  meet  the 
payment  of  all  bills,  which  may  be  drawn  by  virtue  of  this 
credit,  together  with  all  charges  on  the  same.  I  further  agree 
with  said  T.  Wi^n  &  Co.,  to  give  security  here  to  the  satis- 
faction of  their  agent,  to  the  amount  of  fifteen  thousand 
poonds  sterling,  at  any  time  when  required  by  them  or  their 
agent.  (Signed)  Eben,  BreedJ' 

LetteiK  of  credit,  so  issued,  were  always  accompanied  by  an 
engagement  on  the  part  of  the  person  for  whose  account  the 
credit  was  issued,  to  remit  funds  to  the  banker  in  London,  in 
seaaon  to  meet  the  bills,  which  should  be  drawn  under  the 
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credit,  unless  the  merchandize  purchased  was  by  the  terms  of 
the  credit,  to  be  shipped  to  the  banker  or  his  agent :  such  let- 
ters  of  credit  being  at  that  time  never  based  on  funds  of  the 
party  receiving  it,  actually  in  the  hands  of  the  banker.  After- 
wards, the  said  Endicott  proceeded  in  the  said  vessel  to  India, 
and  wishing  to  procure  a  cargo  at  Manilla,  consigned  his  ves- 
sel to  the  plaintiiTs,  then  doing  business  there,  exhibited  and 
delivered  to  them  the  said  letter  of  credit,  and  proposed  to 
them  to  furnish  a  cargo,  and  receive  bills  on  the  defendants, 
drawn  under  the  said  letter;  —  and  the  plaintiffs,  relying  on 
the  commercial  standing  of  the  defendants,  and  on  their 
promise  contained  in  said  letter,  agreed  to,  and  did  furnish  a 
cargo  for  the  vessel,  and  received  bills  on  the  defendants  to 
the  amount  of  £15,000,  drawn  payable  in  six  months  after 
sight,  on  account  thereof.  The  bills  so  drawn  were  payable 
to  the  order  of  the  plaintiffs,  and  were  indorsed  and  nego- 
tiated by  them  as  opportunities  offered. 

Mr.  Breed  failed  in  June,  1937,  not  having  performed  bis 
contract  aforesaid.  Most  of  the  bills  so  drawn,  were  accepted 
on  presentation,  and  paid  at  maturity.  One  drawn  Oct.  29th, 
1836,  for  £373,  3*.  6rf.,  reached  London  by  the  way  of 
Spain,  was  accepted  on  presentment,  April  22d,  1837,  was  not 
paid  at  maturity,  was  duly  protested  for  non-payment,  and 
returned  to  Manilla  by  the  same  route,  where  it  arrived  in 
July,  1838,  and  was  taken  up  and  paid  by  the  plaintiffs,  Feb- 
ruary 11th,  1839:  —  the  principal,  with  reexchange,  damages, 
and  interest,  paid  by  them,  amounting  to  the  sum  of  $2528.30. 
One  drawn  Oct.  29th,  1836,  for  £273, 10^.,  reached  London 
by  the  way  of  Cadiz,  was  accepted  April  25th,  1837,  not  paid 
at  maturity,  protested  for  non-payment,  and  returned  to  Ma- 
nilla by  same  route,  where  it  arrived  July,  1838,  and  was 
taken  up  by  the  plaintiffs,  Nov.,  1839,  who  paid  the  principal, 
damages,  &c.,  $1692.93.  Two  dated  Nov.  3d,  1836,  one 
for  £436,  155.  6i.,  and  one  for  £300,  reached  London  by 
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the  way  of  Spain,  were  presented  for  acceptance,  June  27th, 
1837,  protested  for  non-acceptance,  and  afterwards  for  non- 
paTinent,  were  returned  to  Manilla  by  the  same  route,  where 
they  arrived  in  June,  1838,  and  were  paid  with  reexchange, 
&€.,  in  July  and  November,  1839,  amount  ^4865.77.  One 
dated  November  2d,  1837,  for  £407,  II5.,  reached  London 
by  the  way  of  Spain,  and  was  presented  for  acceptance  and 
(votested  for  non-acceptance,  June  12th,  1837,  and  for  non- 
payment, December  15th,  was  returned  by  the  same  route, 
and  the  plaintiffs  paid  it,  February  20th,  1839,  $2863.67. 
One  dated  November  3d,  1836,  was  presented  in  London, 
and  protested  for  non-acceptance,  July  4th,  1837,  and  for 
non-payment,  January  6th,  1838,  and  was  returned  to  Ma- 
nilla September  1st,  1838,  and  paid  by  the  plaintiffs  in  Feb- 
ruary, 1839,  $558.34.  The  plaintiffs  resisted  payment  of 
more  than  one  reexchange  from  London,  and  a  suit  was 
brought  in  a  similar  case  at  Manilla,  the  decision  of  which  the 
holders  of  the  bills  and  the  plaintiffs  agreed  to  abide  :  the 
decision  was  in  favor  of  the  holders  of  the  bills,  and  the 
plaintifis  paid  accordingly.  The  plaintiffs  were  duly  notified 
of  the  dishonor  of  the  bills.  The  defendants  admit  their  lia- 
bility on  the  two  accepted  bills  for  the  face  thereof,  and  the 
costs  of  protest  and  interest  at  the  rate  of  5  per  cent,  per 
annum;  the  plaintiffs  claim  also  damages,  and  reexchange 
they  were  obliged  to  pay.  The  defendants  deny  all  liability 
on  the  non-accepted  bills;  the  plaintiffs  claim  the  whole 
amount  paid  by  them  on  account  thereof,  with  interest,  at  the 
rate  of —  per  cent.  The  bills,  protests,  a  copy  of  the  record 
of  the  Spanish  case  referred  to,  and  the  laws  of  Spain,  may 
be  referred  to  by  either  party.  The  trustee  admits  assets. 
The  parties  agree,  that  the  opinions  of  Sir  William  Follett, 
Sir  Frederick  Pollock,  and  Mr.  M.  D.  Hill,  upon  certain  ques- 
tions of  law  submitted  by  the  defendants'  counsel,  may  be 
osed  upon  the  hearing  of  this  case,  in  the  same  manner  as  if 

voi^.  II.  28 
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taken  under  a  commission  duly  issued ;  but  the  plaintifis  do 
not  by  this  consent  waive  any  other  objections  to  such  testi- 
mony. The  legal  rate  of  interest  at  Manilla  is  six  per  cent. 
The  plaintiffs  had  no  actual  knowledge  of  the  above  contract 
signed  by  Breed,  nor  his  business  relations  with  the  defend- 
ants, except  from  the  letter  of  credit,  and  no  notice  there<rf^, 
unless  it  is  implied  by  law  from  the  course  of  business.  If 
the  Court  shall  be  of  opinion,  that  the  plaintiffs  are  entitled 
to  recover  the  whole  or  any  part  of  their  claim  in  this  action, 
judgment  shall  be  rendered  accordingly ;  otherwise  they  shall 
be  non-suited,  costs  to  follow  the  result. 

The  facts  in  the  case  were  submitted  to  eminent  lawyers  in 
England,  upon  the  following  questions  stated : 

(1.)  By  the  law  of  England,  do  the  letter  of  credit  and  the 
acts  of  the  parties  above  stated  create  any  contract  between 
Russelly  Sturgis  fy  Co.  and  T.  Wiggin  fy  Co,,  to  accept  the 
bills  drawn  under  the  letter  of  credit  ? 

(2.)  By  the  law  of  England,  could  Russell,  Sturgis  &  Co., 
upon  the  facts  above  stated,  maintain  any  action  against  T. 
Wiggin  &  Co.,  founded  on  the  said  letter  of  credit,  and  if 
not,  why  not? 

(3.)  By  the  law  of  England,  is  a  promise  in  writing,  to 
accept  a  non-existing  foreign  bill  drawn  so  as  to  be  payable 
in  six  months  after  sight,  equivalent  to  an  acceptance,  where 
the  payee  takes  such  bill  on  the  faith  of  the  written  promise 
of  the  drawee  to  accept  it  ? 

(4.)  By  the  law  of  England,  what  damages,  if  any,  would 
T.  Wiggin  &  Co.  be  liable  for  to  Russell,  Sturgis  &  Co., 
upon  the  bills  above  mentioned,  which  were  accepted  by 
them,  and  protested  for  non-payment  ? 

(5.)  By  the  law  of  England,  what  damages,  if  any,  would 
T.  Wiggin  &  Co.  be  liable  for  to  Russell,  Stui^s  &  Co., 
upon  the  bills  above  mentioned,  which  were  protested  for  non- 
acceptance  ? 


MAY  TERM,  1842.  219 


George  R.  Russell  et  al.  v.  Timothy  Wiggin  et  al. 
OPINION  OF  SIR  WILLIAM  FOLLETT    AND  SIR  JOHN  BAYLET. 

We  are  of  opinion,  that  the  letter  of  credit  and  the  acts  of 
the  parties  above  stated,  do  not,  by  the  law  of  England,  create 
any  contract  between  Russell,  Sturgis  &  Co.  and  T.  Wiggin 
&  Co.,  to  accept  the  bills  drawn  under  that  letter  of  credit. 

We  are  of  opinion,  that  Russell,  Sturgis  &  Co.  could  not, 
by  the  law  of  England,  upon  the  facts  above  stated,  maintain 
any  action  against  T.  Wiggin  &  Co.,  founded  on  the  said 
letter  of  credit,  because  there  is  no  privity  of  contract,  or  con- 
sideration moving  between  them. 

We  are  of  opinion,  that  a  promise  in  writing  to  accept  a 
non-existing  foreign  bill,  is  not,  under  the  circumstances 
stated,  by  the  law  of  England,  equivalent  to  an  acceptance. 

The  damages  to  which  T.  Wiggin  &  Co.  would  be  liable 
to  Rusaell,  Sturgis  &  Co.,  by  the  law  of  England,  for  non- 
payment of  bills  accepted  by  them,  would  be  the  amount  of 
principal,  interest  and  expense  of  protest  on  each  bill.  But 
T.  Wiggin  &  Co.  would  not  be  liable  by  the  law  of  England 
to  Russell,  Sturgis  &  Co.  for  any  damages  upon  bills  which 

they  did  not  accept.  W.  Follett,  >  Temple^  9th 

John  Batlet,  )  April,  1842. 

OPINION    or    SIR   FREDERIC    POLLOCK. 

1.  I  am  of  opinion,  that  according  to  the  law  of  England, 
no  contract  was  created  between  Russell,  Sturgis  &  Co.  and 
T.  Wiggin  &  Co.,  to  accept  the  bills  drawn  under  the  letter 
of  credit  in  consequence  of  the  letter  of  credit  and  the  acts  of 
the  parties. 

2.  Nor  could  Russell,  Sturgis  &  Co.,  upon  the  facts  above 
stated,  maintain  any  action  founded  on  the  letter  of  credit 
against  T.  Wiggin  &  Co.  The  reason  is,  that  Russell,  Stur- 
gis &  Co.,  are  not  parties  to  the  contract. 

3.  Accordiog  to  the  law  of  England,  a  promise  in  writing 


220  MASSACHUSETTS. 


George  R.  Russell  et  al.  v.  Timothy  Wiggin  et  al. 

to  accept  a  non-existing  bill  is  not  equivalent  to  an  acceptance 
of  it  It  is  merely  a  contract  made  by  the  party  promising  to 
the  party  to  whom  the  promise  is  made. 

4.  The  damages  to  be  recovered  from  the  drawer  and  in- 
dorsers,  in  the  case  of  an  accepted  foreign  bill,  being  dishoii- 
oredy  protested  and  returned,  depend  upon  the  usages  of  the 
place  where  the  bill  is  dishonored,  which  I  believe  vary  very 
much,  but  as  against  the  acceptor^  nothing  is  recoverable  but 
the  amount  of  the  bill  and  interest. 

5.  As  to  the  unaccepted  bills,  T.  Wiggin  &  Co.  would  not 
be  liable  at  all  to  Russell,  Sturgis  &  Co. 

Fred.  Pollock,  Temple^  5th  AprU,  1842. 

OPINION    of    M.    D.    hill. 

1,  2,  &  3.  I  am  of  opinion,  by  the  law  of  England,  the 
letter  of  credit  and  the  agreement  would  not  constitute  an 
acceptance  of  non-existent  foreign  biUs  of  exchange.  But 
this  point,  I  apprehend,  must  be  determined  according  to  the 
Ux  loci  contractus,  and  I  have  reason  to  doubt,  whether  the 
law  of  the  United  States  agrees  with  ours  on  this  question. 
If  the  case  of  CooUdge  v.  Payson  (2  Wheaton's  Cases),  in 
the  Supreme  Court  of  the  United  States,  be  law  in  this  coun- 
try, the  letter  of  credit  operated  as  an  acceptance,  according 
to  American  law,  but  that  case  was  decided  entirely  on  the 
English  cases,  which  are  not  considered  here  as  authority  to 
the  intent  required.  If,  however,  the  letter  of  credit  and 
agreement  do  not  amount  to  acceptance,  I  see  nothing  in  these 
documents  and  the  acts  of  the  parties  to  raise  a  contract  to 
accept,  between  Russell,  Sturgis  &  Co.  and  T.  Wiggin  &> 
Co.,  Russell  &  Co.  not  being  any  party  to  the  contract  be- 
tween T.  Wiggin  &  Co.  and  Breed. 

4,  and  5.  Such  losses  as  Russell  &.  Co.  were,  without  any 
fault  of  their  own,  compelled  to  sustain,  will  furnish  the 
measure  of  damages  in  both  cases.     With  respect  to  the  bills 
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protested  for  non-acceptance,  and  then  returned  to  Manilla, 
and  afterwards  sent  again  to  England  for  payment,  if  Russell, 
Staigis  &.  Co.  can  recover  at  all,  I  think  they  must  recover 
according  to  the  principle  on  which  the  Court  at  Manilla 
acted ;  for  even  if  that  decision  was  wrong,  still  it  was  a  de- 
cision Inoding  on  Russell,  Sturgis  &  Co.,  and  has  wrought  a 
damage  to  them,  immediately  flowing  from  the  misconduct  of 
T.  Wi^n  &  Co. 

M.  D.  Hill,  Chancery  Lancj  Nov,  31,  1842. 

The  cause  was  argued  by  C  G.  Loring  and  F.  C,  Loring 
for  the  plaintiffs,  and  by  Charles  P.  Curtis  for  the  defendants. 

The  argument  for  the  plaintiffs  was  as  follows : 

The  general  facts  of  the  case  make  a  prima  facie  case  for 
the  plaintifis.  The  grounds  of  the  defence  are  understood  to 
be,  1st.  that  Breed  did  not  keep  his  contract  with  the  defend- 
ants, and,  therefore,  they  are  not  bound  to  honor  the  bills ; 
2d,  that  there  is  no  privity  between  the  parties  to  this  suit. 

As  to  the  first  question,  if  Breed  did  not  perform  his  con- 
tract, the  defendants  had  the  power  to  enforce  performance, 
or  obtain  security.  Having  neglected  to  exercise  this  power^ 
the  loss  should  fall  upon  them,  and  not  upon  an  innocent 
party. 

If  the  plaintiffs  had  knowledge  of  this  contract,  it  would 
not  alter  the  case :  1st,  because  its  performance  was  not  made 
a  condition  precedent  to  the  honoring  of  the  bills :  2d,  be- 
cause they  could  not  know  whether  it  was  performed  or  not ; 
3d,  because,  in  fact,  there  had  been  no  breach  committed 
when  they  received  the  bills ;  and  4th,  because  it  was  a  contract 
between  Breed  and  the  defendants  exclusively.  But  the  case 
finds,  that  they  did  not  know  of  its  existence. 

With  regard  to  the  second  question,  we  say,  that  a  privity 
of  contract  did  exist  between  the  parties.  To  this  contract, 
Bleed  and  the  defendants  certainly  were  parties ;  and  the 
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question  now  is,  whether  or  not  the  plaintiffs  are  also  parties. 
The  letter  of  credit  purports  to  be  an  engagement,  that  the 
bills  drawn  under  it  should  be  honored. 

It  was  the  intention  of  both  parties,  that  it  should  be  car- 
ried to  India,  and  shown  to  persons  there,  who  would  thereby 
be  induced  to  receive  the  bills  to  be  drawn  under  it,  in  pay- 
ment for  goods  furnished.  This  is  the  definition  of  a  letter 
of  credit.  Beawes  Lex.  Merc.  pi.  470  ;  3  Chitty  Com.  and 
Man.  336. 

If  this  be  not  admitted,  it  must  be  inferred  from  the  terms 
of  the  letter ;  it  not  being  addressed  to  Breed,  but  being  an 
open  letter ;  and  from  the  usage  of  merchants ;  and  because 
it  would  have  been  wholly  useless  to  Breed,  if  it  were  not  to 
be  shown  to  others. 

If  the  letter  had  been  addressed  to  the  plaintifb,  by  name, 
it  will  not  be  denied,  that  it  would  constitute  an  express 
promise  to  them  to  honor  the  bills,  for  the  breach  of  which, 
the  defendants  would  be  liable  to  them  in  damages.  Nor 
does  the  fact,  that  they  are  not  named  in  it,  but  that  it  is  an 
open  letter,  make  any  difference. 

It  is  not  essential  to  a  contract,  that  all  the  parties  should 
be  named  in  it ;  or  that  they  should  be  known,  or  even  be  in 
existence,  when  it  is  made.  Thus,  where  a  reward  is  offered 
for  the  discovery  of  thieves,  there  is  no  contract  with  any  one 
in  particular ;  but  any  person  given  the  desired  information, 
may  claim  the  reward,  and  may  maintain  an  action  for  it. 
Chitty  on  Contracts,  p.  10,  n.  9;  City  Bank  v.  Bangs 
(2  Edwards,  95)  ;  Williams  v.  Carwardine  (5  C.  &  P.  556)  ; 
Lancaster  v.  JVakh  (4  M.  &  W.  16).  So,  in  cases  of  trusts 
created  for  the  benefit  of  creditors,  it  is  not  usual  to  mention 
them  by  name,  but  any  one  of  that  character  may  become  a 
party  to  the  contract.  So,  in  cases  of  marriage  settlements, 
where  trusts  are  created  for  the  benefit  of  children  to  be  bom. 

This  contract  has  growh  out  of  the  usages  of  trade ;  and 
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the  necessities  of  merchants,  and  its  utility,  would  be  greatly 
iiDfaired,  if  it  were  necessary  to  address  it  to  a  particular 
hoose.  Such  a  contract  has  been  well  defined  by  Chief  Jus- 
tice Marshall  as  an  "  assumpsit  to  the  world,  entitling  any 
one,  who  acts  upon  the  faith  of  it,  to  an  action." 

In  this  country,  the  question,  whether  this  action  can  be  main- 
tained, can  hardly  be  considered  an  open  one.  Duval  v.  TVask 
(12  Mass.  154)  ;  Carnegie  v.  Morrison  (2  Metcalf,  481) ; 
Ontario  Bank  v.  Worthington  (12  Wendell,  393)  ;  Goodrich 
▼.  Johnson  (15  Johnson,  6)  ;  McKim  v.  Smith  (1  Hall's  Law 
Journal,  486)  ;  Lawrason  v.  Mason  (3  Cranch,  493)  ;  Schim- 
mefyennich  v.  Bayard  (1  Peters,  264)  ;  Towrdey  v.  Sumrall 
(2  Peters,  170)  ;  Bryce  v.  Edwards  (4  Peters,  111)  ;  £tf. 
vumston  v.  Drake  (5  Peters,  624)  ;  Adams  v.  Jones  (12  Peters, 
207)  ;  Wallace  v.  Agry  (4  Mason,  336)  ;  Wildes  v.  Savage 
(1  Story  R.  22 ;)  Baring  v.  Lyman  (1  Story  Rep.  396.) 

Bat  it  will  be  argued,  that  the  contract  was  to  be  performed 
in  England,  and  is  to  be  construed  by  the  English  law  ;  and 
by  that  law,  there  is  no  privity  of  contract  between  the  par- 
ties ;  and  to  prove  this,  the  opinions  of  eminent  English 
counsel  are  produced.  This  presents  two  questions:  1st, 
What  is  the  law  in  England  on  this  subject  ?  2d,  If  it  be  dif- 
ferent frcHn  the  law  here,  is  it  to  govern  this  contract  ? 

There  is  not  a  decision  to  be  found  in  the  English  reports, 
nor  even  a  dictum^  to  the  effect,  that  an  action  will  not  lie 
against  a  party  promising  to  honor  a  bill  in  favor  of  one,  who 
takes  it  on  the  faith  of  that  promise.  Whenever  the  question 
has  been  suggested,  a  contrary  opinion  has  been  expressed. 
Beawes  Lex.  Merc.  444,  pi.  112;  470,  pi.  245;  Mylne  v. 
Priest  (Holt,  N.  P.  R.  181)  ;  Byles  on  Bills,  108  ;  Chitty  on 

Bills,  313  ;  3  Chitty  on  Com.  and  Man.  336 ;  Montefiore  Prec. 
450;  Bouvier's  Law  Diet. ;  Fell  on  Guaranty,  c.  3,  pi.  17, 

18,  22 ;  Coleman  v.  Usscott  (5  Vin.  Ab.  527,  pi.  17)  ;  Bayley 

on  Bills,  dth  ed.  1836,  p.  167,  Boston. 
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This  is  better  evidence  of  what  the  law  is,  than  the  opin- 
ions of  counsel,  however  eminent ;  they  are  not  the  best  evi- 
dence the  case  admits  of. 

But  if  it  were  shown,  that  this  action,  in  its  present  form, 
could  not  be  maintained  in  England,  two  questions  remain  ; 
1st,  Whether  this  contract  is  to  be  governed  by  the  laws  of 
England,  or  of  this  State,  where  it  was  made ;  and  2d, 
Whether  the  plaintiffs  would  be  without  any  remedy  in  Eng- 
land. The  first  question  is  most  elaborately  discussed  in  the 
case  of  Carnegie  v.  Morrison  (2  Metcalf,  381),  and  the  de- 
cision is,  in  point,  in  favor  of  the  plaintiffs. 

As  to  the  second  question,  there  can  be  no  doubt,  but  that 
the  plaintiffs  might  obtain  a  remedy,  in  some  other  form,  in 
England. 

They  might  maintain  an  action  on  the  case  for  a  deceit, 
alleging,  that  the  defendants  made  this  contract  vvith  Breed, 
with  the  intent,  that  it  should  be  shown  to  the  plaintiffs,  and 
they  be  thereby  induced  to  trust  him  ;  and  that  they  did  so, 
and  that  defendants  neglected  to  perform  their  contract ;  and 
it  would  not  be  material,  that  the  promise  or  representation 
was  not  made  to  the  plaintiffs  directly.  Foster  v.  Charles  (7 
Bingham,  105)  ;  Corheit  v.  Brotm  (8  Bingham,  33)  ;  PolkiU 
v.  Walter  (3  B.  and  Ad.  1 14).  Or  a  remedy  might  be  obtained 
in  equity,  on  the  same  ground  of  a  constructive  fraud  (I 
Story  Eq.  Juris,  p.  384)  ;  or  for  a  specific  performance  of  the 
contract  (2  Story  Eq.  Juris,  c.  18)  ;  or  on  the  ground  of  an 
equitable  assignment  of  funds  in  the  defendants'  hands,  of 
which  the  letter  of  credit  is  an  admission  (2  Story  Eq.  Juris, 
p.  1041  to  1047). 

If,  then,  in  England,  at  law  or  in  equity,  the  plaintiffs  might 
recover  damages  or  obtain  relief  for  the  breach  of  this  con- 
tract, the  laws  of  England  recognize  its  obligation. 

Whether  that  remedy  should  be  enforced  at  law,  or  in 
equity,  by  an  action  of  assumpsity  or  on  the  case,  is  to  be  de- 
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tennioed  by  the  Lexfori^  and  by  the  Lex  fori,  it  is  admitted, 
this  action  may  be  maintained. 

The  plaintifTs  claim  as  damages  the  amount  of  all  the  bills 
dishonored  by  non-payment,  whether  accepted  or  not,  with 
the  reexchange  paid  by  them,  and  interest. 

The  contract  of  the  defendants  was  to  honor  the  bills ; 
which  contract  was  not  performed  by  accepting,  and  after- 
wards refusing  payment.  The  plaintiffs  are  entitled  to  re- 
cover all  the  damage  they  suffered  by  the  breach  of  the  con- 
tract ;  which  includes  the  reexchange  paid  on  the  accepted 
bills;  and  they  are  not  to  be  considered  merely  as  holders  of 
those  bills.     Riggs  v.  Lindsay  (7  Cranch,  500). 

C.  P.  Curtis,  for  the  defendants,  stated,  that  he  should 
rely  on  several  well-settled  principles  of  the  law  of  contracts, 
which  he  thought  would  entitle  the  defendants  to  a  judgment 
in  their  favor.  The  contract,  relied  on  by  the  plaintiffs  in  this 
case,  was  that  of  November  4,  1835  ;  by  which  the  defend- 
ants authorized  the  agent  of  Mr.  Breed  to  value  (or  draw) 
00  them,  in  London,  for  not  exceeding  £  15,000,  and  engaging 
that  bills,  drawn  in  conformity  to  the  terms  of  that  instru- 
ment, should  be  duly  honored ;  that  is,  accepted  and  paid. 
The  acts  to  be  done  by  the  defendants,  according  to  said  con- 
tract, were  to  be  performed  in  England ;  namely,  to  accept 
and  pay  bills  of  exchange.  That  is  the  place  of  the  perform- 
ance of  this  contract.  By  the  law  of  that  place,  and  not  by 
the  law  of  Massachusetts,  where  the  contract  was  entered 
into,  is  the  contract  to  be  governed.  Where  a  contract  is, 
expressly  or  tacitly,  to  be  performed  in  any  other  place  than 
where  it  was  made,  ttie  general  rule  is,  in  conformity  with  the 
presumed  intention  of  the  parties,  that  the  contract,  as  to  its 
taUdity,  nature,  obligation,  and  interpretation,  is  to  be  gov- 
erned by  the  law  of  the  place  of  performance.  Story,  Confl. 
of  Laws,  p.  280 ;  Andrews  v.  Pond  (13  Peters,  65)  ;  Prm- 
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iiss  V.  Savage  (13  Mass.  20).  If  a  contract  is  to  be  exc" 
cuted  in  a  foreign  country,  the  place  of  the  making  of  it  is 
immaterial.  Fanning  v.  Consequa  (17  Johns.  518).  No  act 
whatever  was  to  be  performed  under  the  contract  in  this  case, 
in  Massachusetts.  It  was  to  be  sent  immediately  to  the  East 
Indies,  and  it  was  only  bills  drawn  in  India,  that  the  defend- 
ants engaged  to  honor  ;  and  these,  no  where  but  in  London. 
This  is  a  clear  case  of  a  contract  made  here,  but  to  be  exe- 
cuted  in  a  foreign  country.  It  looks,  then,  to  the  foreign  law 
for  its  validity  and  interpretation.  But  what  foreign  law  is  to 
govern  it ;  that  of  India,  or  of  England  ?  So  far  as  relates 
to  the  defendants,  the  latter.  All  that  they  obligate  them- 
selves to  do,  is  to  be  done  in  England.  If  it  were  a  question, 
by  what  law  the  drawer  or  endorsers  of  the  bills  in  question 
were  to  be  governed,  it  would  require  a  different  answer. 
They  are  presumed  to  contract  with  reference  to  the  law 
where  their  contracts  were  to  be  performed ;  namely,  in  India. 
If  the  law  of  England  is  to  govern,  as  to  the  interpretation, 
nature,  validity,  and  obligation  of  the  defendants'  contract, 
the  next  inquiry  is,  what  is  the  law  of  that  country  in  refer- 
ence to  such  an  instrument  as  constitutes  the  basis  of  this 
suit  ? 

The  unwritten  law  of  a  foreign  country  is  a  fact  to  be 
proved  by  the  opinions  of  judges  and  learned  lawyers.  Story, 
Confl.  Laws,  p.  638.  For  the  purpose  of  showing,  what  the 
law  of  England  is,  we  produce  the  opinions  in  writing  of  four  of 
the  most  learned  counsel  at  the  English  bar  ;  Sir  WiUiam  Fol- 
lett.  Sir  John  Bayley,  Sir  Frederic  Pollock,  and  Mr.  Matthew 
Davenport  Hill.  They  all  concur  in  the  opinion,  that,  by  the 
law  of  England,  the  letter  of  credit,  and  the  acts  of  the  par- 
ties, do  not  create  any  contract  between  Wiggin  &  Co.  and 
Russell,  Sturgis,  &  Co.,  to  accept  bills  drawn  under  that 
letter ;  and  that  R.  S.  &  Co.  could  not  maintain  in  England 
any  action  against  these  defendants,  founded  on  the  said 
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letter,  for  want  of  privity,  or  consideration  passing  between 
them.      This  evidence    is  uncontradicted,   notwithstanding 
there  has  been  ample  time  for  the  plaintiffs  to  procure  the  tes- 
timony or  opinions  of  other  learned  counsel  in  England,  if 
there  were  any  doubt  as  to  the  accuracy  and  soundness  of 
those  produced  by  defendants.     We  must  take  it,  then,  to  be 
the  law  of  the  place  of  the  performance  of  this  contract  — 
which  is  the  law  of  the  contract  —  that  the  plaintiffs  have  no 
legal  demand  against  the  defendants  in  that  country ;  and, 
therefore,  as  this  Court  is  to  be  governed  by  the  law  of  that 
country,  as  to  the  validity  and  obligation  of  the  contract,  it 
seems  to  follow,  of  course,  that  they  have  no  legal  demand 
against  the  defendants  here.     If  the  premises  are  well  found- 
ed, the  conclusion  seems  to  be  irresistible.     Most,  or  many 
of  the  authorities,  cited  by  the  plaintiffs'  counsel,  relate  to  the 
point,  that  a  promise  in  writing  to  accept  a  non-existing  bill, 
if  shown  to  a  third  person,  who  takes  the  bill  on  the  faith  of 
such  promise,  is,  in  effect^  an  acceptance  of  the  bill,  and  may 
be  availed  of  as  such  by  any  subsequent  holder  of  the  bill. 
The  authorities  show  this  to  be  the  law  of  the  United  States ; 
bat  it  is  not  the  law  of  England,  by  which  law  this  case  is  to 
be  governed  in  this  particular,  as  well  as  the  former.    Johnson 
v.  (Jottings  (1  East,  98)  ;  Ex  parte  Bolton  (3  Mont,  and  Ayr- 
ton,  367).     The  opinions  of  Sir  W.  Follett  and  the  others, 
are  explicit  on  the  point,  that  such  a  promise  in  vmting  is  not 
equivalent  to  an  acceptance,  though  the  bill  be  taken  on  the 
&ith  of  it.     Qua  cunque  via  data,  therefore,  the  plaintiffs  can- 
not prevail,  if  the  law  of  England  is  the  law  of  this  contract.^ 
That  it  is  so,  we  have  shown  by  the  authorities  before  cited. 

Stort  J.     This  cause  has  been  very  ably  argued.     There 
is  no  count  in  the  declaration  upon  any  accepted  bill  of  cx- 


1  The  views  of  the  learned  gentlemen,  whose  opinions  are  given 
above,  have  been  confinned  by  the  Court  of  Exchequer  in  the  recent  case 
of  Bank  of  bdaandy.  Ardttr  (2  Mees.  &,  Welsby,  3d3> 
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change ;  and,  therefore,  the  whole  clags  of  authorities,  Eng- 
lish and  American,  so  far  as  respects  their  direct  bearings 
upon  the  question,  whether  a  promise  to  accept  a  non-existing 
bill  amounts  to  a  positive  acceptance  thereof,  when  drawn,  in 
favor  of  a  holder,  who  takes  the  bill  upon  the  faith  of  such 
promise,  may  be  at  once  dismissed  from  our  consideratioOy 
although  they  certainly  must  have  a  very  forcible  bearing 
upon  one  of  the  questions  actually  raised  in  the  present  case. 
In  the  case  of  Wildes  v.  Savage  (1  Story's  R.  22),  I  badoc* 
casion  to  consider  those  authorities  somewhat  at  large ;  and 
the  result  was,  that  although  the  English  authorities  might  not 
now  be  deemed  fully  to  support  the  doctrine,  that  such  a 
promise  would  under  such  circumstances  amount  to  an  accept- 
ance ;  yet  the  American  were  direct  and  positive  to  the  pur- 
pose*    Indeed,  although  there  seems  little  doubt,  what  is  the 
present  inclination  of  opinion  in  England,  yet  there  is  no  pre- 
tence to  say,  that  there  is  any  positive  adjudication  in  Eng- 
land, in  opposition  to  the  doctrine ;  and  I  may  add,  that  in 
one  of  the  latest  cases,  in  which  the  subject  came  before  the 
Court,  that  eminent  commercial  lawyer,  Lord  Chief  Jostice 
Gibbs,  seemed  to  entertain  an  opinion  directly  in  favor  of  the 
American  doctrine ;  and  he  distinguished  the  case  before  him 
on  that  point  upon  the  peculiar  facts.     Mih  v.  Prest  (4  Camp. 
R.  393  ;  S.  ai  Holt's  N.  P.  R.  181).     And  it  would  be  no 
matter  of  surprise  to  me,  that  if  the  doctrine  contended  for  at 
the  present  argument,  should  be  established  to  be  the  law  in 
England  (as  it  is  affirmed  by  Sir  Frederick  Pollock  and  Sir 
William  Follet,  and  the  other  learned  gentlemen,  whose  opin- 
ions have  been  produced  at  the  argument),  that  a  promise  to 
accept  a  bill  would  create  no  contract,  except  between  the 
drawer  and  the  promissor,  although  shown,  and  designed  to  be 
shown,  to  induce  the  holder  to  take  it,  upon  the  ground  of  a 
want  of  privity  between  the  holder  and  the  promissor ;  I  say,  it 
would  be  no  matter  of  surprise  to  me,  that  the  Courts  of  Eng- 
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land  shoald,  whenever  the  question  shall  again  arise,  go  back 
to  tiie  doctrine  of  Lord  Mansfield  in  PiUans  v.  Pan  Mierop 
(3Barr.  R.  1663),  and  Pierson  v.  Dunhp  (Cowp.  R.  571), 
as  foanded  in  a  wholesome,  nay,  necessary  justice,  to  prevent 
gross  frauds,  and  manifest  and  irretrievable  mischiefs  in  the 
intercourse  of  the  commercial  world. 

There  are  two  questions  properly  arising  upon  the  state  of 
facts  presented  to  this  Court.     The  first  is  ;  Where  is  the  con- 
tract of  the  defendants  to  be  deemed  to  be  made  ?  Or,  in  other 
words,  is  it,  as  to  its  oblation,  construction  and  character,  to 
be  governed  by  the  law  of  Massachusetts,  where  it  was  sign- 
ed and  executed  by  the  agent  of  the  defendants  ?     Or,  is  it 
to  be  deemed  a  contract  made  in  England,  where  the  accept- 
ance was  to  be  made ;  in  which  case,  it  is  to  be  governed,  in 
the  like  particulars,  by  the  law  of  England,  assuming  that  law 
to  differ  from  the  law  of  Massachusetts  ?     The  second  ques- 
tion is ;  Whether  a  promise,  contained  in  a  letter  of  credit, 
written  by  persons,  who  are  to  become  the  drawees  of  bills 
drawn  under  it,  promising  to  accept  such  bills  when  drawn, 
which  letter,  although  addressed  to  the  persons,  who  are  to  be 
the  drawers  of  the  bills,  is  designed  to  be  shown  to  any  and  all 
person  or  persons  whatsoever,  to  induce  them  to  advance  money 
OD,  and  take  the  bills,  when  drawn,  will  be  an  available  con- 
tract in  favor  of  the  persons,  to  whom  the  letter  of  credit  is 
shown,  who  advance  money  and  take  the  bills  on  the  faith 
thereof,  or  is  void  for  want  of  privity  between  them  and  the 
persons  writing  the  letter  of  credit  ? 

I  cannot  say,  that  I  entertain  any  serious  doubts  as  to  either 
question.  As  to  the  first,  the  letter  of  credit  was  executed  in 
Boston,  by  the  agent  of  the  defendants,  with  full  authority  for 
the  purpose ;  and  it  is,  to  all  intents  and  purposes,  the  same, 
in  legal  effect,  as  if  it  had  been  there  personally  signed  by  the 
defendants  themselves.  It  then  created  an  immediate  con- 
tract between  the  parties,  in  Boston,  and  it  is  to  be  governed. 
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as  to  its  obligation,  construction  and  character,  by  the  law  of 
Massachusetts,  and  not  by  the  law  of  England ;  if,  indeed, 
there  be  any  distinction  between  them  on  this  subject,  which 
I  am  very  far  from  believing  there  is.     The  contract  was 
clearly  valid  and  binding  by  the  law  of  Massachusetts.     It  is 
true,  that  the  contract  is,  to  accept  bills  drawn  on  the  defend- 
ants in  London,  and,  of  course,  the  acceptance  is  there  to  be 
made.     But  that  does  not  make  it  less  oUigatory  upon  the  de* 
fendants  to  fulfil  their  promise  to  accept,  although  the  accept- 
ance, in  order  to  be  vaUd,  must  be  made  according  to  the  re- 
quirements of  the  English  law.     Suppose  a  like  letter  of  credit 
were  executed  in  Boston,  to  accept  bills  payable  in  Paris  in 
France,  where  an  acceptance,  to  be  binding,  must  be  in  writ- 
ing, (although,  by  our  law,  it  may  be  verbal),  there  can  be  no 
doubt,  that,  unless  there  was  a  written  acceptance  in  Paris,  no 
remedy  could  be  had  upon  any  bill  drawn  in  pursuance  of  the 
letter  of  credit,  as  an  accepted  bill.     But  there  is  as  little 
doubt,  upon  principles  of  international  law  and  public  justice, 
that,  in  such  a  case,  the  contract,  being  made  in  Massachu- 
setts, and  being  valid  by  the  laws  thereof,  would  be,  and 
ought  to  be,  held  valid  in  all  judicial  tribunals  throughout  the 
world,  and  enforced  equally  in  France,  in  England,  and  Amer- 
ica, as  a  subsisting  contract,  the  breach  of  which  would  entitle 
the  injured  party  to  complete  redress  for  all  the  damage  sustain- 
ed by  him.     The  case  of  Carnegie  v.  Morrison  (2  Metcalf 'a 
R.  381),  is  directly  in  point,  upon  this  very  question;  and  I 
entirely  concur  in  that  decision. 

The  second  question,  is  one,  upon  which,  until  I  heard  the 
present  argument,  I  did  not  suppose,  that  any  real  doubt  could 
be  raised,  as  to  the  law,  either  in  England  or  America.  I  can* 
not  but  persuade  myself,  that  the  doctrine  of  both  countries,  as 
far  as  this  question  is  concerned,  is  coincident,  notwithstand- 
ing the  opinions  of  the  learned  counsel,  which  have  been 
brought  to  the  notice  of  the  Court  upon  the  present  occasion, 
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(and  for  which,  certainly,  I  feel  an  unaffected  respect  and 
deference),  and  which  assert,  that  the  English  doctrine  denies 
all  redress,  under  the  circumstances,  to  the  holder  of  the  bills, 
and  confines  the  whole  remedial  redress  to  an  action  between 
the  drawers  and  the  drawees  of  the  bills,  upon  the  ground,  that 
there  is  a  want  of  privity  between  the  drawls  and  the  per- 
son, who  takes  the  bills,  as  purchaser,  or  holder.  The  case  of 
Marckington  v.  Vernon^  cited  in  a  note  to  1  Bos.  &  Pull. 
101,  before  Mr.  Justice  BuUer,  seems  to  me  fully  to  support 
the  contrary  doctrine. 

Assuming,  however,  that  there  is  a  total  want  of  privity  be- 
tween the  parties  in  the  present  suit,  the  conclusion,  to  which 
these  learned  jurists  have  arrived,  may  be  admitted  fairly  to 
follow  as  a  result  of  the  doctrine  of  the  common  law,  although 
I  entertain  great  doubt,  whether,  under  such  circumstances,  a 
Court  of  Equity  would  not,  and  ought  not,  to  administer  com- 
plete relief,  as  a  case  of  constructive  fraud  upon  third  per- 
sons.   But  my  difficulty  is  in  the  assumption,  that,  in  the 
{H^esent  case,  there  is  no  privity  of  contract  between  the 
plaintifTs  and  the  defendants.     It  appears  to  me,  that  this  is 
an  inference  not  justly  deducible  from  the  facts ;  and  I  know 
of  no  authority  in  English  jurisprCidence,  which  countenances, 
far  less  any,  which  establishes  it,  under  circumstances  like  the 
present     On  the  contrary,  I  have  understood,  and  always 
supposed,  that,  in  the  commercial  world,  letters  of  credit  of 
this  character  were  treated  as  in  the  nature  of  negotiable  in- 
struments ;  and  that  the  party,  giving  such  a  letter,  held  him- 
self out  to  all  persons,  who  should  advance  money  on  bills 
drawn  under  the  same,  and  upon  the  faith  thereof,  as  con- 
tracting with  them  an  obligation  to  accept  and  pay  the  bills. 
And  I  confess  myself  totally  unable  to  comprehend,  how, 
upon  any  other  understanding,  these  instruments  could  ever 
possess  any  general  circulation  and  credit  in  the  commercial 
worid.    No  man  is  ever  supposed  to  advance  money  upon 
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such  a  letter  of  credit,  upon  the  mere  credit  of  the  party,  to 
whom  the  letter  is  given ;  and  I  venture  to  affirm,  that  no 
man  ever  took  bills  on  the  faith  of  such  a  letter,  without  a  dis* 
tinct  belief,  that  the  drawee  was  bound  to  him  to  accept  the 
bills,  when  drawn,  without  any  reference  to  any  change  of 
circumstances,  which  might  occur  in  the  intermediate  time  be- 
tween the  giving  of  the  letter  of  credit  and  the  drawing  of 
the  bills  under  the  same,  of  which  the  holder,  advancing  the 
money,  had  no  notice.     Any  other  supposition  would  make 
the  letter  of  credit  no  security  at  all,  or,  at  best,  a  mere  con- 
tingent security,  and  the  money  would,  in  effect,  be  advanced 
mainly  upon  the  credit  of  the  drawer  of  the  bills,  which  ap« 
pears  to  me  to  be  at  war  with  the  whole  objects,  for  whic^ 
letters  of  credit  are  given.     Let  me  state  one  or  two  cases  to 
illustrate  the  doctrine,  which,  it  seems  to  me,  is  applicable  to 
letters  of  this  sort.     Suppose  the  present  letter  of  credit  had 
contained  an  express  clause,  by  which  the  defendants  should 
directly  promise  any  and  all  persons,  who  should  advance 
money  and  take  bills  on  the  faith  thereof,  that  they  would 
accept  and  pay  the  bills,  so  drawn,  in  their  favor ;  can  there 
be  any  doubt,  that  the  promise  would  be  available  in  favor  of 
the  persons  making  such  advances,  and  create  a  direct  privity 
of  contract  between  them  and  the  person,  who  gave  the  letter 
of  credit  ?     If  there  could  be  no  doubt  in  such  a  case,  then  it 
seems  to  me,  that  the  circumstances  of  the  present  case,  and, 
indeed,  of  all  cases  of  letters  of  credit  of  a  similar  character, 
do  naturally  and  necessarily  embody  an  implied  promise  to 
the  same  extent,  and,  therefore,  ought  to  be  governed  by  the 
same  rule  ;  for  there  can,  in  the  intendment  of  the  law,  be  no 
just  distinction  between  cases  of  an  express  promise  and  cases 
of  an  implied  promise,  applicable  to  transactions  of  this  sort. 
Again,  suppose,  when  the  plaintiffs  were  about  to  advance 
their  money  on  their  bills,  with  the  letter  of  credit  before 
them,  a  partner,  or  authorized  agent,  of  the  firm  of  Wiggin  & 
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Co.  had  stood  by,  and  said,  Take  these  bills  on  the  faith  of  this 
letter  of  credit,  and  oar  house  will  duly  accept  and  pay  them, 
and,  upon  the  faith  of  that  statement,  the  money  was  ad- 
THOced,  and  the  bill  was  taken  ;  could  there  be  a  doubt,  that 
there  would  be  a  privity  of  contract  created  directly  between 
the  plaintifis  and  the  defendants,  and  that  they  might  compel 
the  defendants  to  accept  and  pay  the  bills,  or  indemnify  them 
for  the  breach  thereof?  And  yet,  stripped  of  its  mere  exter- 
nal form,  that  is  the  very  case  before  the  Court.  The  letter 
of  credit  was  drawn  to  be  carried  abroad,  and  to  be  shown  to 
any  person  or  persons,  who  would  advance  funds  thereon  to 
the  drawers,  and  it  imported,  that,  if  any  persons,  to  whom  it 
was  shown,  should  advance  the  money,  and  take  the  bills  on 
the  &ith  thereof,  the  defendants  would  accept  and  pay  the 
bills.  Their  letter  of  credit  spoke  this  language  to  all  the 
world,  as  expressively,  as  if  they  had  stood  by,  and  repeated 
it  by  their  agent 

Take  the  case  of  a  common  letter  of  guaranty,  where  the 
guarantor  says,  in  general  terms,  in  a  paper  addressed  to  A.  B., 
the  party,  for  whose  benefit  it  is  given,  '<  I  hereby  guaranty  to 
any  person,  advancing  money,  or  selling  goods,  to  A.  B.,  not 
exceeding  £  100,  the  payment  thereof,  at  the  expiration  of  the 
credit,  which  shall  be  given  therefor."  Can  there  be  a  doubt, 
that  any  person,  making  the  advances,  or  selling  the  goods, 
upon  the  faith  of  the  letter,  is  entitled  to  treat  the  paper  as 
containing  a  direct  and  immediate  promise  to  himself  to  guar- 
anty the  payment,  notwithstanding  it  is  addressed  to  A.  B.  ? 
In  the  commercial  world,  as  far  as  I  know,  no  doubt  has  as 
yet  ever  been  entertained  on  this  subject ;  and  yet,  transac- 
tions of  this  sort  are  of  every  day's  occurrence,  especially 
where  the  person,  by  whom  the  advance  is  to  be  made,  is  un- 
certain or  unknown.  The  case  of  Adams  v.  Jones  (12  Peters 
R.  207,  213)  is  in  point  to  show,  that  such  a  guaranty,  in 
such  general  terms,  will  bind  the  guarantor  in  favor  of  any 
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person,  who  shall  trust  the  party  upon  the  faith  and  credit  of  the 
guaranty.  There  is  no  pretence,  in  such  a  case,  to  say,  that 
there  is  not  a  sufficient  consideration  for  the  promise  or  obli- 
gation ;  for  the  consideration  need  not  be  immediately  for  the 
benefit  of  the  guarantor ;  but  it  will  be  sufficient,  if  there  be 
a  valuable  consideration,  moving  from  the  guarantee  at  the 
request  of  the  guarantor,  in  favor  of  a  third  person,  for  whom 
the  benefit  is  designed.  It  is  like  the  common  case,  wbeie 
one  man,  for  a  valuable  consideration  of  forbearance,  or  other- 
wise, undertakes  to  pay  the  debt  of  another.  The  question  is 
not  of  gain  to  the  promisor,  but  of  loss,  or  detriment,  or  de- 
lay, on  the  part  of  the  promisee.  Lord  Mansfield's  reasoning, 
in  PiUans  v.  Van  Merop  (3  Burr.  R.  1663),  treats  it  as  a 
clear  case  of  a  sufficient  consideration  ;  that  it  is  a  mercantile 
transaction ;  and  that  the  very  nature  of  it  imports  an  under- 
taking by  the  promisor  to  the  persons  taking  the  bills,  to  hon- 
or them.  Lord  Mansfield  went  further  in  that  case,  and  held, 
that  the  agreement  to  accept  amounted  to  an  actual  accept- 
ance in  favor  of  the  party,  upon  the  ground,  that  he  advanced 
the  money,  and  drew  the  bill,  upon  the  faith  of  the  prior  ne- 
gotiations and  promise.  Mr.  Justice  Yates,  in  the  same  case, 
said,  that  <^any  damage  to  anotlier,  or  suspension,  or  forbear- 
ance of  a  right,  is  a  foundation  for  an  undertaking,  and  will 
make  it  binding,  although  no  actual  benefit  accrues  to  the 
party  undertaking."  He  added ;  "  Now,  here,  the  promise 
and  undertaking  of  the  defendants  did  occasion  a  possibility 
of  loss  to  the  plaintifis."  In  the  case  at  bar  a  benefit  did,  in 
fact,  accrue  to  Wiggin  &  Co. ;  for,  in  no  other  way,  could 
they  have  received  the  interest  and  advances  intended  to  be 
obtained  by  their  grant  of  the  letter  of  credit.  In  Pierson  v. 
Dunhp  (Cowper,  R.  671,  673),  and  in  Manm  v.  Hunt  (1 
Doug.  R.  297),  Lord  Mansfield  took  notice  of  the  true  dis- 
tinction between  cases,  where  a  promise  enures  solely  between 
the  parties,  and  where  it  enures  in  favor  of  a  third  person 
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also.  <<  It  has  been  truly  said,  as  a  general  rule,  (was  his 
l»ogaag^)y  that  the  mere  answer  of  a  merchant  to  the  drawer 
of  a  baiy  saying  he  will  duly  honor  it,  is  no  acceptance,  unless 
accompanied  with  circumstances,  which  may  induce  a  third 
peiBon  to  take  the  bill  by  indorsement.  But,  if  there  were 
such  circumstances,  it  may  amount  to  an  acceptance,  although 
the  answer  be  contained  in  a  letter  to  the  drawer.^'  The 
cases  of  Johnson  v.  Cottings  (1  East,  R.  98),  and  Clarke  ▼. 
Cock  (4  East,  R.  56),  do  not,  in  any  manner,  shake  the  pro- 
priety of  this  doctrine,  as  to  its  creating  a  privity  of  contract 
between  the  parties,  whether  it  amounts  to  an  acceptance,  or 
not ;  and  Mr.  Justice  Le  Blanc,  in  both  cases,  expressly  re- 
cognised Lord  Mansfield's  doctrine,  as  containing  the  true 
limitations  and  distinctions,  which  ought  to  govern  in  all  cases 
of  this  sort.  In  the  case  of  Johnson  v^CoUings,  as  well  as  in 
the  case  of  Mth  v.  Prest  (4  Camp.  R.  393),  the  promise  to 
accept  bad  not  been  shown  to  the  party  taking  the  bill,  and, 
therefore,  the  bill  was  not  taken  on  the  faith  thereof.  Nor, 
indeed,  had  it  been  even  authorized  to  be  shown  to  the  party ; 
which  constitutes  the  striking  difference  between  such  a  prom- 
ise and  a  letter  of  credit,  the  letter  being,  ex  vi  termini,  de- 
signed to  be  shown,  if  necessary,  to  obtain  the  very  credit  or 
advances  from  a  third  person.  Lord  Mansfield,  indeed,  guard- 
ed himself  on  this  very  point,  and  said,  not,  that  it  always 
does  create  an  acceptance,  but  that  it  may  do  so.  Now,  if  it 
would,  in  any  case,  create  an  acceptance,  a  fortiori  it  would 
create  a  privity  of  contract,  founded  upon  the  promise  to  ac^ 
cept ;  for  the  latter  must,  in  all  cases,  .constitute  the  founda- 
tion of  the  former.  In  none  of  these  cases  was  the  point  pre- 
sented exactly  under  the  view,  in  which  it  now  comes  before 
this  Court.  In  neither  of  them  was  there  a  letter  of  credit  de- 
agned  to  circulate,  and  thus  to  preserve  credit  to  the  bills, 
which  should  be  drawn.  And  not  one  word,  in  the  reason- 
ing <^  any  of  these  cases,  hints  at  any  suggestion,  that  a  letter 
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of  credit,  io  its  commercial  sense,  would  not  create  such  a 
privity,  if  it  was  intended  to  be  shown  and  used  to  induce  any 
third  person  to  advance  money  on  the  bills.  If  the  question 
were  entirely  nejv,  I  confess,  that  I  should  not  entertain  the 
least  doubt,  that,  according  to  the  known  course  of  mercantile 
transactions  upon  letters  of  credit  of  this  sort,  the  giver  and 
the  receiver  intended  them  to  be  a  circulating  medium  of 
credit  for  the  receiver,  and  that  the  promise  to  accept  should 
be  an  obligatory  contract  with  any  and  every  person  who 
should  advance  money  on  the  bills  on  the  faith  thereof.  The 
language  of  Lord  Mansfield,  in  Mason  v.  Hunt  (1  Doug.  R. 
297,  299),  is  exceedingly  strong  for  this  purpose :  "  There  is 
no  doubt  (said  he)  that  an  agreement  to  accept  may  amount 
to  an  acceptance ;  and  it  may  be  couched  in  such  words  as  to 
put  a  third  person  in  a  better  condition  than  the  drawer.  If 
one  man,  to  give  credit  to  another,  makes  an  absolute  promise 
to  accept  his  bill,  the  drawer,  or  any  other  person,  may  show 
such  promise  upon  the  exchange,  to  get  credit,  and  a  third 
person,  who  should  advance  his  money  upon  it,  would  have 
nothing  to  do  with  the  equitable  circumstances,  which  might 
subsist  between  the  drawer  and  the  acceptor.  But  an  agree- 
ment to  accept  is  still  but  an  agreement ;  and,  if  it  is  condir 
tional,  and  a  third  person  takes  the  bill,  knowing  of  the  condi- 
tions annexed  to  the  agreement,  he  takes  it  subject  to  suck 
conditions."  Now,  it  is  impossible  to  read  this  language,  and 
not  to  feel,  that,  if  the  case  were  one  of  a  letter  of  credit,  de- 
signed by  the  parties  to  be  used  upon  the  exchange,  it  would 
necessarily  create  a  privity  of  contract  between  the  party,  ad- 
vancing his  money,  and  the  drawee,  binding  upon  the  latter. 
In  short,  the  contract  would  be  a  contract,  not  with  the 
drawer  alone,  but  with  any  party,  who  should  advance  the 
money  on  the  laith  of  the  letter.  I  have  seen  no  case  in 
England,  which  shakes,  much  less  which  overturns,  this  doo* 
trine.    And,  if  there  were,  I  should  pause  a  great  while,  be- 
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fore  I  could  bring  my  mind  to  desert  the  clear  judgment  of 
that  great  judge,  Lord  Mansfield,  never  excelled  as  a  judge  in 
the  administration  of  commercial  jurisprudence,  upon  a  ques- 
tion of  such  plain  equity  and  justice,  in  favor  of  any  other  and 
subsequeDt  adjudication  by  other  minds.  I  consider  a  letter 
of  credit,  drawn,  like  the  present,  for  purposes  of  a  general 
nature,  to  be  equivalent  in  import  and  intention  to  the*  follow- 
ing bmgnage  :  **  Take  this  letter  of  credit,  show  it  to  any  per- 
son whatsoever,  and  I  promise  any  person,  who  shall,  on  the 
&ith  thereof,  advance  you  money  on  bills  drawn  within  the 
scope  thereof,  that  I  will  accept  and  pay  those  bills."  I  con- 
fess myself  unable  to  perceive,  upon  any  grounds  of  the  com- 
mon law,  or  of  common  sense  and  justice,  why  such  a  circu- 
kting  promise  should  not  be  obligatory. 

But,  be  the  English  doctrine  as  it  may  be,  the  present  case 
must  be  governed,  not  by  that  law,  but  by  the  commercial 
law  of  America,  where  the  contract  was  entered  into.  And 
it  is  perfectly  clear,  at  least,  in  the  jurisprudence,  which  is 
enforced  in  the  Supreme  Court  of  the  United  States,  that  a 
letter  written  within  a  reasonable  time,  either  before  or  after 
the  date  of  a  bill  of  exchange,  describing  it  in  terms  not  to  be 
mistaken,  and  promising  to  accept  it,  is,  if  shown  to  the  per- 
son, who  afterwards  takes  the  bill  on  the  credit  of  the  letter, 
a  virtual  acceptance,  binding  upon  the  person,  who  makes 
the  promise.  This  was  expressly  so  held  by  the  Supreme 
Court  in  CooKdge  v.  Payson  (2  Wheat.  R.  66,  75),  and  has 
been  fully  recognised  and  established  by  that  Court  in  every 
subsequent  case,  which  has  arisen  on  the  subject,  and  espec^ 
ially  in  Schimmelpennick  v.  Bayard  (1  Peters'  R.  284),  and 
Boyce  v.  Edwards  (4  Peters'  R.  111).  Now,  it  is  plain,  that, 
if  such  a  promise  becomes,  as  it  were,  a  circulating  promise 
to  accept  the  bill,  when  drawn,  in  favor  of,  and  to  any  party, 
who  shall  take  the  bill  upon  the  faith  of  such  promise,  and 
operates  as  an  acceptance  of  the  bill,  it  must  be,  because  the 
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promise  to  accept,  in  such  a  case,  is  a  promise  by  intendment 
of  law  made  to  the  party,  who  takes  the  bill,  and  then,  at  his 
election,  it  may  be  treated  as  an  acceptance,  or  as  a  promise 
to  accept.    This,  therefore,  alone,  would  establish  the  point  of 
a  privity  of  contract  between  the  party,  giving  the  letter  of 
credit,  and  the  party,  advancing  the  money,  and  taking  the 
bill  on  the  credit  thereof;  and  it  is  manifestly  founded  on  a 
sufficient  consideration.     Now,  I  know  of  no  just  or  reason- 
able ground,  upon  which  a  distinction  can  be  maintained 
between  an  implied  acceptance,  in  &vor  of  the  person,  who 
makes  advances,  and  takes  the  bill  under  such  circumstances, 
and  a  promise  to  accept  the  bill.    In  each  case  it  enures  as  a 
direct  contract  with  the  party,  founded  upon  the  intent  and 
the  object  of  the  letter  of  credit,  or  the  written  promise ;  and 
he  has,  and  ought  to  have,  his  election,  either  to  treat  it  as  a 
positive  acceptance,  or  as  a  promise  to  accept  made  directly 
to  him,  through  the  open  letter  of  credit  addressed  to  him, 
either  specially  or  generally,  for  that  purpose.     Such  is  the 
doctrine,  which,  for  many  years,  I  have  constantly  supposed 
to  be  well  established  in  the  practice  of  the  commercial  world, 
and,  therefore,  never  questioned  in  Courts  of  Justice ;  and, 
upon  this  very  doctrine,  my  judgment  proceeded  in  the  recent 
case  of  Baring  v.  Lyman  (1  Story's  R.  397, 414, 416 ;  S.  C. 
4  Law  Reporter,  303).     It  does  not,  however,  rest  upon  my 
single  opinion;   but  it  has  been  fully  recognised   by   the 
Supreme  Court  of  the  United  States.    In  Toumsky  v.  iStim- 
rail  (2  Peters'  R.  170,  181),  the  Court  said:  "If  a  person 
undertake,  in  consideration,  that  another  will  purchase  a  bill 
already  drawn,  or  to  be  thereajfter  drawn :  and,  as  an  induce- 
ment to  the  purchase,  to  accept  it,  and  the  bill  is  drawn  and 
purchased  upon  the  credit  of  such  promise,  for  a  sufficient 
consideration;  such  promise  to  accept  is  binding  upon  the 
party.     It  is  an  original  promise  to  the  purchaser,  not  merely 
a  promise  for  the  debt  of  another;  and,  having  a  sufficient 
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o(»8ideratiott  to  support  it,  in  reason  and  justice,  as  well  as. 
in  law,  it  ou^t  to  bind  him.     It  is  of  no  consequence,  that 
the  direct  consideration  moves  to  a  third  person,  as,  in  this 
case,  to  the  drawer  of  the  bill ;  for  it  moves  from  the  pur- 
chaser, and  is  his  inducement  for  taking  the  hill.    He  pays 
his  money  upon  the  faith  of  it,  and  is  entitled  to  claim  a  ful* 
filment  of  it.     It  is  not  a  case  falling  within  the  objects  or  the 
miflchiefs  of  the  statute  of  frauds.    If  A  says  to  B,  '<  Pay  so 
much  money  to  C,  and  I  will  repay  it  to  you,"  it  is  an  original, 
independent  promise;  and,  if  the  money  is  paid  upon  the 
&ith  of  it,  it  has  been  always  deemed  an  obligatory  contract, 
even  though  it  be  by  parol ;  because  there  is  an  original  con- 
sideration, moving  between  the  immediate  parties  to  the 
contract.     Damage  to  the  promisee,  constitutes  as  good  a 
ooDsideration  as  benefit  to  the  promisor.     In  cases,  not 
absolutely  closed  by  authority,  this  Court  has  already  ex- 
pressed a  strong  inclination  not  to  extend  the  operation  of 
the  Statute  of  Frauds,  so  as  to  embrace  original  and  distinct 
promises,  made  by  different  persons  at  the  same  time,  upon 
the  same  general  consideration.     Then,  again,  as  to  the  con- 
sideration, it  can  make  no  difference  in  law,  whether  the  debt 
for  which  the  bill  is  taken,  is  a  preexisting  debt,  or  money 
then  paid  for  the  bill.    In  each  case,  there  is  a  substantial 
credit  given  by  the  party  to  the  drawer,  upon  the  bill,  and  the 
party  parts  with  his  present  rights  at  the  instance  of  the 
promisee;  whose  promise  is  substantially  a  new  and  inde- 
pendent one,  and  not  a  mere  guaranty  of  the  existing  promise 
of  the  drawer.     Under  such  circumstances,  there  is  no  sub- 
stantial distinction,  whether  the  bill  be  then  in  existence,  or 
be  drawn  afterwards.     In  each  case  the  object  of  the  promise 
is,  to  induce  the  party  to  take  the  bill  upon  the  credit  of  the 
promise;  and  if  he  does 'so  take  it,  it  binds  the  promisor. 
The  question,  whether  a  parol  promise  to  accept  a  non-exist- 
ing bill,  amounts  to  an  acceptance  of  the  bill,  when  drawn. 
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is  quite  a  different  question,  and  does  not  arise  in  this  case. 
If  the  promise  to  accept  were  binding,  the  plaintiff  would  be 
entitled  to  recover,  although  it  should  not  be  deemed  a  virtual 
acceptance."     In  Boyce  v.  Edwards  (4  Peters,  R,  111,  121^ 
122,  123),  the  Court  held,  that  if,  in  the  particular  case,  by 
reason  o(  the  bill  to  be  drawn  not  being  definitely  described, 
in  the  manner  limited  by  the  case  of  Coolidge  v.  Payson  (2 
Wheat.  R.  75),  the  promise  to  accept  would  not  operate  as 
an  acceptance  of  the  bill  in  favor  of  the  party  receiving  it, 
still,  it  would  operate  as  a  promise  to  him  to  accept  the  bill, 
when  drawn,  and  thus  be  equaUy  available  for  him.     The 
language  of  the  Court,  upon  that  occasion,  was ;  —  <<  The  rule 
laid  down  in  Coolidge  v.  Payson  requires  the  authority  to  be 
pointed  to  the  specific  bill  or  bills,  to  which  it  is  intended  to 
be  applied,  in  order,  that  the  party,  who  takes  the  bill  upon 
the  credit  of  such  authority,  may  not  be  mistaken  in  its  appli- 
cation."    And  again:  ^^The  distinction  between  an  action 
on  a  bill,  as  an  accepted  bill,  and  one  founded  on  a  breach  of 
promise  to  accept,  seems  not  to  have  been  adverted  to.    But 
the  evidence  necessary  to  support  the  one  or  the  other,  is 
materially  different.     To  maintain  the  former,  as  has  been 
already  shown,  the  promise  must  be  applied  to  the  particular 
bill  alleged  in  the  declaration  to  have  been  accepted.     In  the 
latter,  the  evidence  may  be  of  a  more  general  character,  and 
the  authority  to  draw  may  be  collected  from  circumstances, 
and  extended  to  all  bills  coming  fairly  within  the  scope  of  the 
promise.     Courts  have  latterly  leaned  very  much  against  ex- 
tending the  doctrine  of  implied  acceptances,  so  as  to  sustain 
an  action  upon  the  bill.     For  all  practical  purposes,  in  com- 
mercial transactions  in  bills  of  exchange,  such  collateral  accept- 
ances are  extremely  inconvenient,  and  injurious  to  the  credit 
of  the  bills;  and  this  has  led  judges  frequently  to  express 
their  dissatisfaction,  that  the  rule  had  been  carried  as  far  as 
it  has ;  and  their  regret,  that  any  other  act,  than  a  written 
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acceptance  on  the  bill,  had  ever  been  deemed  an  acceptance. 
Ab  it  respects  the  rights  and  the  remedy  of  the  immediate 
parlies  to  the  promise  to  accept,  and  all  others,  who  may  take 
bilb  upon  the  credit  of  such  promise,  they  are  equally  secure, 
and  equally  attainable  by  an  action  for  the  breach  of  the 
promise  to  accept,  as  they  could  be  by  an  action  on  the  bill 
ilaelf." 

The  case  ot  Adam  v.  Jones  (12  Peters,  R.  207,  213),  is 
equally  explicit  to  show,  that  a  written  promise,  made  to  one 
person,  may  enure  as  a  promise  in  favor  of  another  person, 
who  gives  credit  on  the  footing  of  that  promise,  where  the 
terms  of  the  latter  are  such  as  prove,  that  it  was  intended  to 
be  showji,  and  to  produce  that  very  credit. 

The  case  of  CatTiegie  v.  Morrison  (2  Mete.  R.  381,  395^ 
396),  is  also  an  authority  to  the  same  purpose ;  and,  indeed, 
it  runs  on  all  fours  with  the  present  case. 

It  is  unnecessary  for  me  to  add,  that  my  own  judgment  is 
persuasively  governed  by  these  decisions,  not  merely  as  author- 
ities, (although  that  would  be  a  decisive  ground),  but  upon 
principle,  as  tending  to  further  and  establish  commercial  con* 
fidence,  and  to  give  that  sanctity,  circulation,  and  faith,  to 
letters  of  credit,  which  constitute  the  very  foundations,  upon 
which  they  were  first  built,  and  by  which  alone  they  can  be 
iQstained  in  the  business  of  modern  commerce.  My  judg- 
ment, therefore,  is,  that  the  plaintiif  is  entitled  to  recover  the 
amount  of  the  damages  sustained  by  the  refusal  of  the  defend- 
ants to  accept  the  bill  in  controversy. 

What  should  those  damages  be  ?  Should  they  cover  all 
the  money  actually  paid  upon  the  protested  bills  by  the 
pkintifls,  including  reexchange,  together  with  interest;  or 
should  the  reexchange  be  excluded?  It  is  clear,  that  the 
acceptor  is  not,  ordinarily,  bound  to  any  holder  to  pay  reex- 
change, upon  his  refusal  to  pay  the  bill ;  but  only  to  pay  the 
principal  and  interest.     But,  here,  the  drawees  (the  defend- 
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ants)  have  promised  to  accept  and  pay  the  bill  upon  a 
sufficient  consideration ;  and  I  do  not  perceive  any  ground, 
why  the  defendants  should  not  be  bound  to  indemnify  the 
plainlifis  against  all  losses,  including  reexchange,  which  have 
been  the  natural  and  necessary  consequence  of  their  refusal 
to  perform  their  contract  made  with  the  plaintiffs.  The 
defendants  are  not  sued  as  acceptors ;  but  as  special  contract- 
ors, who  have  broken  their  contract ;  by  which  breach  the 
plaintiffs  have  been  compelled  to  pay  the  very  moneys,  in- 
cluding reexchange,  which  they  now  seek  to  recover  back. 
It  seems  to  me,  that  they  are  entided  to  the  full  amount 
paid  by  them,  and  interest  upon  the  same  from  the  time  when 
it  was  paid.  That  interest  should  be  the  interest  of  the  place, 
where  the  money  was  payable  by  the  plaintiffs,  and,  of  course, 
where  they  were  to  be  reimbursed.  The  case  of  Riggs  v. 
Lindsay  (7  Cranch,  R.  500),  seems  to  me  a  clear  and  satis- 
factory authority,  that  the  plaintiffs  are  entitled  to  a  full 
reimbursement  of  all  the  sums  paid  by  them,  including  reex- 
change.  This  also  appears  to  have  been  the  opinion  of  Mr. 
Justice  Bayley,  in  his  work  on  Bills  of  Exchange.  (Bayley 
on  Bills,  ch.  9,  p.  353,  5th  London  edit  1830.  Id.  Amer. 
edit.  p.  380).  It  was  also  directly  affirmed  by  Lord  Cam- 
den, in  Francis  v.  Rucker  (Ambler,  R.  672).  Pothier  holds, 
that  the  acceptor  is,  in  all  cases,  bound  to  pay  the  reexchange 
to  the  holder,  in  the  same  manner,  as  the  drawer  would  be, 
(Pothier  De  Change,  n.  117),  which  is  carrying  the  rule  be- 
yond what  our  law  seems  to  justify.^ 

For  these  reasons  I  am  of  opinion,  that  the  whole  damages 
and  costs,  and  expenses  paid  by  the  plaintiffs,  including 
reexchange,  with  interest,  are  to  be  included  in  tlie  judgment 
for  the  plaintiffs. 

1  J>rapier  v.  S^neid€r  (12  East,  R.  420);    WooUUy  v.  De  Crawford 
(2  Camp.  R.  445).  See  also  Story  on  fiilLs  of  Exchange,  §  459  to  §  463. 
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Charles  Gordon  v.  Polly  Hobart  and  Another. 

Where  a  Bill  in  Equity  was  brought  by  A.  as  assignee  of  B.,  no  waste 
being  charged  therein,  and  the  subject-matter  was  referred  to  a  Master  to 
report  thereon,  who  was  not  authorised  to  report  upon  the  question  of 
waste,  but  who  nevertheless  did,  with  the  consent  of  the  parties,  report 
thereupon;  It  was  htld.^  that  waste  committed  before  the  assignment 
coold  not  be  inquired  into  by  an  assignee ;  that  all  of  the  report  pertain- 
ing to  waste  should  be  stricken  out ;  that  even,  if  such  matter  had  been 
charged  in  the  bill,  the  Master,  not  being  directly  authorised  thereto, 
could  not  acquire  any  authority  beyond  his  commission  by  the  consent  of 
parties. 

Where  A.  mortgaged  certain  property  to  B.  to  secure  a  loan  of  $3000,  no 
rate  of  interest  being  therein  fixed,  upon  the  agreement,  that  A.  should 
take  from  B.  a  lease  thereof  at  the  yearly  rent  of  $270,  which  rent  was 
paid  until  the  mortgagee  took  possession ;  It  was  held^  that  the  lease  was 
a  mode  of  securing  usurious  interest,  and  was,  therefore,  not  valid ;  but 
that  legal  interest  should  be  allowed  in  Equity,  upon  the  $3000,  for  the 
whole  period. 

There  having  been  various  business  transactions  between  A.  and  B.,  and 
various  notes  received  firom  A.  by  B.,  no  specific  application  of  which  by 
the  mortgagor  was  shown ;  //  teas  kddy  under  the  circumstances,  that  the 
notes  were  not  to  be  applied  to  the  payment  of  the  $3000. 

Where  money  is  paid  by,  or  received  for  a  debtor  by  his  creditor,  the  debtor 
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may  appropriate  it  to  the  payment  of  whatever  debt  he  pleases  ;  if  he 
omit  to  appropriate  it,  the  creditor  may  apply  it  to  the  satiflfaction  of  what- 
ever demand  he  pleases  ;  if  neither  party  apply  it,  and  various  debts  be 
due,  the  Court  will  make  the  appropriation  thereof,  according  to  the 
equity  of  the  case. 
This  right  of  appropriation  exists  only  between  the  original  parties ;  and, 
therefore,  It  was  held^  in  this  case,  that  the  assignee  of  A.  could  not 
insist,  that  money  in  the  hands  of  B.  belonging  to  A.  should  be  applied 
in  discharge  of  the  mortgage. 

Bill  in  Equity.  The  Bill  in  substance  stated  as  follows : 
That  John  Gordon,  on  the  25th  of  November,  1814,  mort- 
gaged to  John  Hobart  three  lots  of  land,  namely,  two  in 
Westbrook,  and  one  in  Cape  Elizabeth,  for  the  payment  of 
three  thousand  dollars,  loaned  to  the  said  Gordon  by  the  said 
Hobart.  That  no  rate  of  interest  on  the  said  sum  was  fixed 
by  the  form  of  the  said  mortgage  security ;  but  that  the  said 
Hobart  exacted  an  usurious  interest  of  nine  per  cent,  by  re- 
quiring, as  a  part  of  the  transaction  aforesaid,  an  indenture  of 
lease  of  the  mortgaged  premises,  to  the  said  Gordon,  at  the 
yearly  rent  of  two  hundred  and  seventy  dollars ;  and  that  the 
said  Hobart  did  actually  demand  and  take  from  the  said 
Gordon  the  aforesaid  usurious  interest,  under  the  form  of  a 
stipulation  for  rent.  That  the  said  mortgage  deed  being  an 
usurious  security  for  money  loaned  contrary  to  the  statute, 
and,  therefore,  void  in  law,  can  only  be  sustained  in  Equity 
for  what  may  be  due  in  equity  and  good  conscience. 

That  John  Gordon,  on  the  27th  of  November,  1815,  in 
order  to  secure  the  said  Hobart  against  a  liability  as  indorser 
of  his  note  for  $  1600,  being  a  loan  from  the  Cumberland 
Bank,  made  over  to  bim,  the  said  Hobart,  two  promissory 
notes  of  Josiah  Pierce,  bearing  date  Nov.  24th,  1815 ;  and 
also,  as  a  further  security,  mortgaged  to  him  certain  wharves 
and  flats  in  Westbrook,  then  considered  amply  sufficient  to 
secure  the  said  Hobart,  as  indorser  of  the  said  note.  That 
the  said  note,  having  been  made  to  meet  a  liability  of  the  said 
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GordoQ  at  the  Cumberland  Bank,  was  continued  and  renewed 
frcMD  time  to  time,  and  indorsed  at  each  renewal  by  the  said 
Hobart ;  and  that  the  said  Gordon,  for  the  further  security  of 
said  Hobart,  on  the  9th  of  December,  1817,  caused  to  be 
made  and  delivered  to  him  the  promissory  note  of  John 
Warren  and  Nathaniel  Warren,  of  that  date,  for  $876,  due 
frtMB  the  said  Warrens  to  the  said  Gordon.  That  it  was  ex- 
pected, that  payment  of  the  said  Warrens'  note  should  not  be 
reqoired  immediately,  but  that  it  should  simply  lie  in  Hobart's 
hands,  while  he  was  contented  with  its  security ;  as  had  been 
the  case  with  Pierce's  notes  above-mentioned.  That  as  the 
amount  of  the  said  Pierce's  and  Warrens'  notes  was  more 
than  sufficient  to  pay  the  bank  note  for  $1600,  it  was  in- 
tended, that  the  surplus,  whenever  received  by  Hobart,  should 
be  applied  in  part  payment  of  his  (Hobart's)  claim  for  the 
^3000  aforesaid.  That  on  Sept.  10th,  1816,  the  said  Gordon 
had  given  a  further  sum  of  $344.27,  which,  unless  required 
for  the  indemnity  of  said  Hobart,  was  to  be  applied  to  the 
satbbction  of  his  demand  against  said  Gordon.  That  John 
Gordon,  on  the  9th  of  December,  1817,  John  Warren  and 
Nathaniel  Warren  aforesaid,  being  indebted  to  him  $3000, 
caused  their  note  to  be  made  to  the  said  Hobart  for  $2124. 
That  the  said  Pierce's  and  Warrens'  notes  remaining,  as 
Gordon  supposed,  unpaid,  and  it  being  uncertain  how  far 
Hobart  was  secured,  as  indorser  of  said  $1600  note,  by  the 
prior  mortgage,  the  said  Gordon,  on  the  30th  of  December, 
1617,  mortgaged  two  other  parcels  of  land  in  Cape  Elizabeth 
to  the  said  Hobart  as  collateral  security  for  the  indorsement 
of  the  said  $  1600  note.  That  the  said  Gordon  paid  the 
#270,  under  the  name  of  rent,  as  aforesaid,  for  two  years, 
making  the  sum  of  $540,  the  excess  of  which  above  legal 
interest  ought  to  have  gone  towards  the  satisfaction  of  the 
laid  Gordon's  debts  to  the  said  Hobart.  That  the  said  Hobart 
never  deoianded  the  $3000  above-mentioned ;   but  in  the 
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Spring  of  1820,  he  took  possession,  with  the  consent  of 
Gordon,  of  all  the  premises  mortgaged,  both  for  the  $  1600 
note  and  for  the  $3000.  That  the  said  Gordon,  on  the  7th 
of  March,  1818,  delivered  to  the  said  Hobart  the  promissory 
note  of  Barnabas  Sawyer  and  Joshua  Webb,  for  $1000 ;  on 
which  note  said  Hobart  received  about  $600,  which  ought  to 
have  been  applied  as  aforesaid.  That  the  said  Gordon,  on 
the  4th  of  March,  1819,  delivered  to  the  said  Hobart  the 
promissory  note  of  Samuel  A.  Proctor  for  $635,  the  whole 
of  which  the  said  Hobart  afterwards  received. 

The  Bill  admits,  that  the  said  Hobart  had  a  right  to  hold 
the  aforesaid  securities,  and  to  apply  the  same  for  his  indem- 
nity ;  but  insists,  that  he  was  bound,  after  being  indemnified 
for  the  indorsed  bank  npte,  to  appropriate  the  surplus  towards 
the  extinguishment  of  his  just  demands  against  the  said 
Gordon. 

It  also  admits,  that  the  said  Gordon  became  embarrassed 
in  his  circumstances,  and  unable  to  pay  the  demands  of  the 
said  Hobart,  otherwise  than  as  aforesaid,  and  supposes,  that 
the  $1600  note  was  paid  by  means  of  a  renewed  note  of  the 
Warrens  aforesaid,  on  the  19th  of  January,  1818,  in  part 
payment  of  the  $2124  note  above-mentioned.  It  also  al- 
lies, that  the  said  Hobart  received  in  his  life-time  payment 
of  the  whole  or  of  considerable  parts  of  the  said  Pierce's  and 
of  the  said  Warrens'  notes,  and  of  the  demand  against  Proc- 
tor, and  $600  of  the  demand  against  Sawyer ;  that  the  said 
Hobart  received  the  full  amount,  paid  by  him,  on  the  $  1600 
note,  and  all  damages  therefor,  and  ought  to  have  dischaiged 
the  before-mentioned  mortgagee  for  his  security  as  indoraer, 
and  to  have  applied  the  balance  to  the  payment  of  his  other 
demands  against  the  said  Gordon  ;  but  that  the  said  Hobart 
did  not  do  so,  but  died  without  rendering  any  account  in  the 
premises.  That  the  said  Gordon,  on  the  18th  of  September, 
1819,  transferred  his  interest  in  the  mortgaged  premises  to 
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Joseph  Welsh  and  Hezekiah  Ayer ;  that  the  said  Welsh  and 
Ajer,  on  the  5th  of  September,  1820,  transferred  this  interest 
to  William  W.  Thackard ;  that  the  said  Thackard,  on  the  9th 
of  Jaotiary,  1832,  transferred  his  said  interest  to  your  Orator; 
and  that  the  plaintiff  has  become  seised  of  the  equity  of  re- 
demption, and  acquired  all  the  rights  of  John  Gordon,  afore- 
said, in  the  premises.  That  after  the  death  of  the  said  John 
Hobart,  Polly  Hobart,  his  widow  and  devisee,  the  3d  of  April, 
1830,  quitclaimed  to  Leavitt  Hobart  all  the  interest  of  the 
said  John  in  the  premises ;  the  said  Polly  having  received  the 
rents  and  profits  thereof,  from  the  decease  of  said  John  to  the 
time  of  said  conveyance  to  said  Leavitt  Hobart. 

The  Bill  then  states,  that  the  plaintiff  (the  Orator)  being 
desirous  of  redeeming  the  mortgaged  premises,  had  requested 
of  the  said  Polly  and  the  said  Leavitt,  an  account  of  what 
was  justly  due  on  the  said  mortgages,  and  also  of  the  rents 
and  profits  of  the  said  premises,  received  by  the  said  Polly, 
and  by  the  said  Leavitt,  and  by  the  said  John,  during  his  life- 
time ;  and  upon  receiving  the  balance,  requested  them  to 
deliver  up  the  premises. 

The  Bill  then  charges,  that  the  defendants,  admitting  a 
right  of  redemption  as  to  the  mortgage  for  the  security  of  the 
1^1600  note,  deny,  that  the  said  John  Hobart  was  indemnified 
by  the  above-mentioned  notes  of  the  Warrens,  Pierce,  &c. ; 
and  that  the  defendants  assert,  that  the  said  John  Hobart  had 
other  large  demands  against  the  said  Gordon,  to  the  payment 
of  which  he  might  justly  apply  any  surplus  received  as  above- 
mentioned  ;  all  which  the  Orator  denies,  and  says,  that  all 
accounts  between  them,  excepting  those  stated  as  subsisting 
in  this  petition,  were  settled  to  the  9th  of  December,  1817; 
and  whereas  the  said  Polly  pretends  to  hold,  as  executrix,  a 
note  of  said  Gordon  for  $400,  the  plaintiff  says,  that  the 
same  was  fully  paid ;  and  that  the  said  John  Hobart  received 
of  the  said  Gordon  a  bill  of  sale  of  a  store-house  in  Stroud- 
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water^  of  the  value  of  $300,  for  the  rent  and  worth  of  which 
the  said  Hobart  ought  to  account.  And  it  further  charges, 
that  whereas  the  said  Polly  and  Leavitt  set  up,  that  the  $270, 
undertaken  to  be  reserved  as  rent  of  the  premises  mortgaged 
for  the  $3000  loan,  was  in  reality  so  reserved,  and  on  no 
other  account,  the  Orator  charges  the  contrary ;  that  it  was, 
in  fact,  an  exaction  of  usurious  interest ;  that  any  pretended 
agreement  for  the  payment  of  it  is  void ;  and  that  neither  the 
said  Gordon  nor  his  assigns  ought  to  be  held  to  the  fulfilment 
of  it. 

The  Bill  then  prays,  that  the  defendants  may  be  holden 
to  answer,  and  to  produce  books  and  accounts,  and  for  re- 
possession of  the  premises,  and  for  further  and  general  relief. 

The  condition  of  the  bond  of  defeasance  (by  which  the 
conveyance  of  the  25th  of  November,  1814,  being  absolute 
in  its  terms,  became  a  mortgage)  was  in  the  following  terms : 

The  condition  of  the  above  obligation  is  such,  that,  where- 
as the  above-named  John  Gordon  has  conveyed  to  the  said 
John  Hobart  certain  real  estate,  viz.  a  certain  lot  of  land  sit- 
uated in  the  town  of  Westbrook,  and  containing  about  forty- 
five  acres,  be  it  the  same,  more  or  less,  as  will  more  fully  ap- 
pear by  said  Gordon's  deed  to  said  Hobart,  which  deed  bears 
even  date  with  the  presents  ;  which  real  estate  is  conveyed  to 
said  Hobart  to  secure  the  (payment  of  three  thousand  doUars. 
Now,  be  it  known,  that  if  the  said  John  Gordon,  his  heirs, 
executors,  administrators  or  assigns,  shall  pay  unto  the  said 
John  Hobart,  his  heirs,  executors,  administrators  or  assigns, 
the  sum  of  three  thousand  dollars,  in  three  months  after  hav- 
ing due  notice,  and  the  same  being  demanded  by  the  said 
Hobart,  his  heirs,  executors,  administrators  or  assigns,  the 
same  to  be  paid  in  gold  or  silver,  then  I,  the  said  John  Hobart, 
do  by  these  presents  bind  myself,  my  heirs,  executors,  admin- 
istrators or  assigns,  in  the  penal  sum  aforesaid,  to  give  to  the 
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said  John  Gordon,  his  heirs,  executors,  administrators  or  as- 
signs, a  good  and  sufficient  deed  of  conveyance  of  the  within 
named  premises,  which  if  well  and  truly  executed  and  deliv- 
ered to  the  said  Gordon,  his  heirs,  executors,  administrators 
or  assigns,  then  the  within  written  obligation  to  be  void  and 
of  no  eflS^t ;  otherwise  to  remain  in  full  force  and  virtue, 

John  Hobabt. 

The  lease  referred  to  in  the  bill,  was  in  the  form  of  an  or- 
dinary lease,  for  the  term  of  one  year  from  Nov.  25th,  1814, 
yielding  and  paying  rent  of  270  dollars  for  the  said  year ;  and 
the  same  sum  for  each  and  every  year  the  said  Gordon  should 
occupy  or  improve  the  same  ;  and  the  lessee  promised  to  pay 
the  rent  in  two  equal  half-yearly  payments,  one  on  May  25th, 
and  one  on  November  25th. 

The  plaintiff  having  died,  a  bill  of  revivor  was  filed  in 
October,  1835,  on  behalf  of  his  heirs  ;  and  to  that  is  added, 
at  the  May  Term,  1836,  an  express  waiver  of  any  objection 
to  the  $3000  mortgage,  on  the  score  of  usury :  with  an  offer 
to  fulfil  the  conditions,  so  far  as  they  have  not  been  performed, 
as  the  Court  may  direct. 

The  answer  having  been  put  in,  and  evidence  taken,  the 
cauae  came  on  for  a  hearing  at  the  October  Term,  1836,  and 
the  proceedings  had  thereon  are  fully  stated  in  2  Sumner's 
tleports,  p.  402  to  409. 

The  cause  now  came  on  at  this  term  to  be  heard  upon  the 
Master's  Report,  and  the  exceptions  taken  thereto  by  the 
parties. 

The  Master's  Report  was  as  follows  : 

ii   Chancery.  —  Charles  Gordon  and    others,   plaintiffs; 
Leavitt  Hobart  and  Sally  Hobart,  defendants. 
In  pursuance  of  the  order  of  this  honorable  Court  made  in 
VOL.  II.  33 
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the  above  cause,  October  Term,  a.  d.  1836,  and  a  commis- 
sion issued  thereupon,  bearing  date  April  Ist,  1839,  by  which 
it  was  referred  to  me,  as  a  Master  in  Chancery,  according  to 
the  bill  of  complaint  of  the  said  plaintiffi,  and  the  respective 
answers  thereto  of  the  said  defendants,  in  relation  to  the  ose 
and  improvement  of  certain  real  estate  therein  set  forth,  to 
take  an  account  of  the  rents  and  profits  thereof,  and  to  report 
what  is  due  upon  die  footing  of  all  and  each  of  the  mortgages 
set  forth  in  the  said  bill  of  complaint,  making  all  due  chaiges 
against,  and  all  due  allowances  to,  the  defendants,  I  have 
caused  the  parties  aforesaid  to  appear  before  me  on  sevenl 
set  days  by  their  respective  solicitors,  and  have  examined  their 
several  accounts  and  evidence,  and  do  thereon  report  as  fol* 
lows: 

1.  On  the  mortgage  made  by  John  Gordon  to  Jcim 
Hobart,  dated  November  36th,  1814,  I  find  to  be  due  as 
follows : 

Principal,  $9000 

Interest,  1  year,  47  days,  303.50 


Deduct  endovsement  on  Hobartfs  lease  } 
to  Gordon,  January  11th,  1816,         > 


9390a50 

270 


$2933.50 
Add  inteiest,  1  year  47  days,  199^ 


Deduct  endorsement  on  the  lease,  Feb- 
niaiy  27tb,  1817, 


$3132.83 
270 

$2862.83 


Add  interest  to  October  1st,  1839,  22  ? 
years,  7  mondis,  4  days,  i  3881.08 


$674a85 


MAY  TERV,  1843.  351 


Charles  Chirdon  «.  Pi^lly  Hobart  «t  oZ. 


$674a85 

Alio  add  for  repairs, 

1819.  Fencing  staff,  as  per  leger,  p.  79,  $33^20 

1821  «&  1822.  Daniel  Lombard,  labor,  $54.75 
Material0,8liiiigl]ng  and  other 
repaiis,  as  per  leger,  73.96  8128.11 


183L    Tristnun  C.  Stevens,  labor,  2J35 

Materials,      15.54       17.79 


P^er  d&  Stevens,  $10 

Cfaifiman  &  Chealey,  iai3       23.13       20^28 


$6946.08 


Dedoct  produce  and  sundries,  delivered, 
as  per  order,  on  Charles  Gordon, 
Nov.  3d,  1819,  $150 


31.70  $127^ 


Rent  of  mortgaged  premises,  exclusive 
of  taxes,  paid  by  Hobart  fh»n  April 
Ist,  1821,  when  possession  was  taken 
by  John  Hobart, 


House  and  garden, 

$75 

15  acre  lot  at  Stxoudwater, 

100 

45  acre  lot  at  Cape  Elizabeth, 

10 

$185 

per  anmsn,  amounting  in  18  years,  to 

April  1st,  1839, 

$3330.00 

And  from  April  Ist,  1839,  to  October  Ist, 

same  year,  6  months. 

House  and  garden, 

$37.50 

15  acre  lot, 

100 

45«crelot, 

7.50  $145.00 

Waste  on  the  Stroudwater  property, 

viz.,  garden  wall  and  fences,  $50.00 

Waste  on  the  45  acre  lot  at  en.    $810 
Cutting  wood,  and.  fbr  trses  cut 

ibr  mill  logs,  estimated  at  50    $360.00  $410.00      4012.30 

$2968.78 
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The  reservation  of  $270  rent  of  the  premises  haviDg  been 
stated  in  the  bill  to  be  in  lieu  of  interest^  and  at  the  rate  of 
9  per  cent,  on  the  principal,  I  have  thought  it  correct  to  allow 
interest  from  the  date  of  the  mortgage  at  6  per  cent,  per  an- 
num, as  above  stated ;  though  the  payment  of  interest  was  not 
stated  in  the  bond  of  defeasance.    The  lease  is  of  the  same 
date  with  the  deed  and  defeasance,  and  assumed  by  me  to  be 
part  of  the  same  transaction,  and  to  have  been  given  with  the 
intent  mentioned  in  the  plaintiff's  bill;  and  it  appears  to  me 
to  be  more  equitable  to  calculate  the  interest  at  6  per  cent* 
than  to  charge  the  plaintiffs  with  the  whole  rent  expressed  in 
the  case.     Should  I  be  incorrect  in  this  assumption,  and  it 
should  become  necessary  or  proper  for  me  to  report  as  to  the 
time  when  the  first  evidence  of  an  actual  demand  appears,  I 
would  further  state,  that  I  infer  from  the  other  evidence,  that 
a  demand  was  made  November  dd,  1819,  the  debt  being  then 
partly  paid,  as  above  stated,  which  inference  is  grounded  upon 
the  exhibit  No.  18.    Also  that  possession  was  taken  in  April, 
1821,  on  all  the  mortgages  in  the  case,  as  stated  in  the  answer 
of  Leavitt  Hobart.    I  have  made  no  rests  since  February  ITthj 
1817,  because  I  have  not  found  that  the  rents  and  prc^ts 
have  at  any  time  been  equal  to  the  amount  of  interest  accrued 
at  the  time  they  were  received. 

2.  It  appears  from  the  first  deposition  of  Levi  Cutter,  that 
the  note  of  $  1600,  dated  November  24th,  1817,  was  applied 
as  payment  of  the  debt  secured  by  the  deed  and  defeasance, 
conditioned  for  the  payment  of  $  1600,  dated  November  27th, 
1815 ;  and  from  this  I  infer,  that  both  securities  were  for  the 
same  debt. 

This  result  is  confirmed  by  the  &ct,  that  the  plaintiffs  pro- 
duce in  their  own  custody  the  series  of  notes  fot  the  same 
amount,  from  the  note  dated  November  27th,  1815,  to  a  note 
discounted  as  for  the  renewal  of  a  note  in  the  same  series 
June  9th,  1817,  inclusive.-    The  admission  of  this  series  of 
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Doles  is  objected  to  by  the  defendants^  because  the  notes  were 
not  among  the  papers  pieviooslj  exhibited  to  the  Court.  If 
the  admiflsion  of  them  is  irregular,  it  may  be  proper  for  me 
to  add,  that  I  view  them  as  having  operated  as  cumulative 
evideiioe,  and  am  not  aware,  that  the  result  would  have  been 
difinent,  if  they  had  been  entirely  excluded. 

I  have,  therefore,  inferred,  that  the  second  mortgage,  or 
the  deed  and  defeasance,  dated  November  27th,  1815,  is  fully 
BBtiafied ;  and  it  appears  by  the  admission  of  the  parties,  that 
DO  rents  and  profits  have  ever  been  received  from  this  source 
by  the  defendants,  for  which  they  should  be  accountable  in 
this  action,  the  premises  having  been  covered  by  a  prior  un- 
ledeemed  mortgage  to  a  third  person. 

8.  It  also  appears  from  the  depontion  of  Levi  Cutter,  that 
the  note  of  John  and  Nathaniel  Warren  for  $  1600,  dated 
January  19th,  1818,  discounted  at  the  Cumberland  Bank,  was 
reoeiyed  by  the  bank  in  payment  of  the  debt  secured  by  the 
note  of  ^  1600,  given  by  John  Gordon  to  John  Hobart,  dated 
NoYcmber  24th,  1817,  after  several  renewals  of  the  same; 
and  from  the  deposition  of  Nathaniel  Warren,  taken  in  con- 
nectioD  with  the  memorandum  under  seal,  dated  February 
nth,  1817,  given  by  John  Hobart  to  John  Gordon,  and  the 
note  for  three  thousand  dollars  from  the  said  Gordon  to  the 
flaid  Hobart,  and  the  said  Gordon's  deed  to  the  said  Hobart 
of  the  Cooant  mill  and  privilege,  the  two  last  papers  also  bear- 
ing the  same  date  of  February  17th,  1817, 1  infer  that  the 
note  for  $1600,  dated  November  24th,  1817,  purporting  to 
be  secured  by  the  mortgage  of  that  date,  was  in  fact  paid  to 
the  Cumberland  Bank  from  the  funds  of  the  said  John  Gordon, 
held  in  trust  for  him  by  the  said  John  Hobart. 

Fiom  these  facts  the  conclusion  is  drawn  that  the  thh'd 
mortgage  was  fully  paid  on  the  19th  of  January,  1818,  by  the 
note  of  John  and  Nathaniel  Warren,  and  that  all  the  rents 
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and  profits  of  the  real  estate  included  in  the  said  third  mort- 
gage should  have  belonged  to  the  said  John  Gordon. 

I  might  have  found  more  difficulty,  notwithstanding  the 
direct  evidence  in  the  case,  in  arriving  at  a  result  at  first  view 
somewhat  questionable,  did  it  not  appear  probable  from  the 
transactions  here  alluded  to,  as  well  as  other  circomstances  of 
the  case,  that  there  was  a  species  of  trust  and  confidence  be* 
tween  the  parties,  leading  to  anomalies  in  the  a[q)arent  trans- 
action of  their  mutual  business,  which,  whilst  it  may  haye 
been  prejudicial  to  the  legsl  rights  of  creditors  of  the  mort- 
gagor, was  at  the  same  time  not  altogether  safe  for  the  parties 
directly  concerned. 

If  the  plaintiffs  may  recover  in  this  action  for  the  rents  and 
profits  of  the  estate  covered  by  the  third  mortgage  after  the 
debt  has  been  paid,  I  consider  the  fiur  occupation  rent  of  the 
seventy-five  acre  lot  at  Cape  Elizabeth  to  be  twenty^ve  dol- 
lars a  year,  and  of  the  twenty  acre  lot,  five  dollars  a  year,  ex- 
clusive of  taxes ;  that  is  to  say,  — 

18  yean  fitnn  April  let,  1891,  at  $90,  (540 

From  April  Ist,  1839,  to  Oct  1st,  1839,  20  $500 

To  this  amount  is  to  be  added  for  trees 

cat,  and  other  injury  to  the  premises 

in  the  nature  of  waste  on  the  75  acre 

lot,  at  sundry  times,  $5S5 

Amount  received  for  damages  for  a  road 

over  the  same  in  1834,  60 

Waste  on  the  20  acre  lot,  30  615 


$1175 


It  was  admitted  at  the  hearing  before  me,  that  Jesse  Gror- 
don,  the  late  plaintiff  in  this  action,  filed  a  complaint  in  the 
District  Court  of  the  United  States  for  an  injunction  against 
Leavitt  Hobart,  one  of  the  defendants,  on  account  of  waste 
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alleged  to  be  committed  and  continued  by  the  said  Leavitt 
on  the  real  estate  included  in  this  mortgage,  and  that  a  cita- 
tk»  was  thereupon  issued  by  the  Hon.  Ashur  Ware,  Judge 
of  said  Court,  on  the  tenth  day  of  December,  1834,  returna- 
ble on  the  13th  day  of  the  same  December,  and  served  upon 
the  said  Leavitt ;  that  there  was  a  hearing  of  the  parties  pur- 
suant thereto ;  and  that  the  process  was  afterwards  discon- 
tinued in  pursuance  of  an  arrangement  between  the  parties ; 
bat  that  no  record  of  the  proceedings  exists. 

It  is  also  proved  that  some  of  the  viraste  above  mentioned 
wajs  committed  after  the  discontinuance  of  the  said  proceed- 
ings, but  not  to  any  very  considerable  extent. 

4.  On  the  whole  view  of  the  case,  I  cannot  come  to  the 
resalt,  that  the  avails  of  the  two  notes,  signed  by  Josiah  Pierce, 
dated  November  24th,  1815,  amounting  to  $900  besides  in- 
terest, nor  of  the  note  of  J.  and  N.  Warren  for  $876,  dated 
December  9th,  1817,  all  of  which  notes  were  pledged  for  the 
security  of  John  Hobart,  on  account  of  a  note  or  notes  for 
$1600,  though  it  is  in  evidence,  that  the  said  sums  were  paid 
to  the  said  John  Hobart,  being  securities  received  by  him  of 
the  said  John  Gordon,  and  that  it  does  not  appear,  that  they 
were  applied  to  the  above  mentioned  debt  of  $1600,  are 
therefore  to  be  presumed  to  be  applicable  to  the  mortgage  for 
three  thousand  dollars,  dated  November  S5th,  1814.  The 
second  deposition  of  Levi  Cutter,  and  other  evidence  in  the 
case,  disclose  other  pecuniary  transactions  between  the  parties, 
leaving  such  an  inference  quite  uncertain,  and  such  as,  con- 
sidering the  plaintiffs  also  merely  in  the  place  of  assignees  of 
the  mortgagor,  and  after  the  decease  of  the  original  mort- 
gagee, has  induced  me  to  leave  these  notes  out  of  the  case,  so 
&r  as  they  are  urged  as  proving  part  payment  of  the  first 
mortgage  of  $3000.  It  would  even  be  easier  to  suppose,  that 
the  two  mortgages  for  $  1600  were  independent  on  each  other, 
and  both  in  full  oroe  at  the  same  time,  and  that  all  the  above 
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payments  should  be  directly  applied  to  one  or  the  other  of 
them. 

5*  For  the  like  reasons,  the  sums  referred  to  in  the  note  of 
September  10th,  1816,  given  by  the  said  John  Hobart  to  the 
said  John  Gordon,  being  $344.27  cents, — the  sum  of  $500 
appearing  by  the  deposition  of  Levi  Whitman  to  have  been 
collected  of  Sawyer  and  Webb,  the  balance  of  J.  and  N. 
Warrens'  notes,  being  $524,  and  the  $556  collected  on 
S.  A.  Proctor's  mortgage,  are  left  out  of  the  calculation,  not 
being  specified  as  applicable  to  any  particular  debt  or  debts. 
If  the  Court  find  me  wrong,  the  'error  can  be  easily  corrected 
in  the  statements,  as  the  sums  are  ahready  ascertained,  and 
they  are  proved  to  have  been  paid  to  the  said  John  Hobart 
from  securities  or  funds  received  by  him  of  the  said  John 
Gordon. 

6.  The  parties  agreed,  before  me  at  the  hearing,  that  I 
should  consider  the  subject  of  waste  as  affecting  all  or  any  of 
these  mortgages,  so  far  as  I  legally  might  do,  if  the  same  had 
been  expressly  mentioned  in  my  commission. 

Having  been  requested  by  the  solicitor  for  the  defendants 
to  report,  to  whom  the  waste  is  chargeable  as  between  the  de- 
fendants, I  find  that  all  the  waste,  which  has  been  proved  in 
the  case,  was  committed  by  or  under  the  defendant  Leavitt 
Hobart.  What. proportion  of  the  same  was  committed  by 
him  before  he  became  the  assignee  of  the  mortgages,  is  not 
distinguishable  by  the  proof;  and  it  was  not  particularly  in- 
quired into,  it  being  understood  by  me,  as  admitted  by  the 
parties,  that  such  inquiry  would  not  be  material  in  this  suit 

7.  In  the  above  results  nothing  is  allowed  to  the  mort- 
gagees for  repairs  on  the  fences  enclosing  any  of  the  premises, 
except  one  item,  amounting  to  $33.20  cents,  which  was 
charged  on  John  Hobart's  leger,  exhibited  in  the  case,  in 
1819,  inasmuch  as  the  same  have  been  suffered  to  go  to  de- 
cay, and  in  some  instances  have  been  removed  by  the  tenant 
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The  occupation  rent,  as  charged,  is  predicated  upon  the  profit, 
which  might  have  accrued  under  ordinary  attention  to  the 
foims  and  the  common  usages  of  husbandry,  without  requiring 
oodays  for  new  materials  on  the  part  of  the  tenant,  and  the 
mortgagee  has  the  benefit  of  the  calculation  without  charging 
the  tenant  with  the  fences,  the  decay  of  which  in  the  main  is 
attribatable  to  time.  If  the  fences  had  been  kept  in  repair,  a 
corresponding  deduction  would  have  been  made  from  the 
oocapation  rent  for  the  new  materials  necessary  in  making 
such  repairs.  I  have,  therefore,  thought,  that  justice  would 
be  done  to  the  parties  by  omitting  the  subject  on  both  sides 
of  the  account,  the  state  of  the  evidence  not  authorizing  pre- 
cise statements  upon  this  pcnnt. 

8.  The  estimates  have  also  been  made  upon  the  supposition, 
that  the  taxes  were  paid  by  the  tenant  in  possession.  The 
evidence  of  the  taxes  was  exhibited  in  the  gross,  and  in  one 
instance,  that  of  the  property  in  Cape  Elizabeth,  property  be- 
longing to  the  separate  mortgages  was  included  in  the  same 
tax ;  and,  as  in  the  matter  of  fences,  by  expressing  any  esti- 
mated amount  as  paid  for  taxes,  I  must  have  also  made  a 
corresponding  addition  to  the  amount  of  rents  and  profits  on 
the  other  side  of  the  account. 

9.  John  Hobart's  leger,  No.  2,  previously  exhibited  in 
Court,  having  been  mislaid,  or  rather  overlooked,  was  not  pres- 
ent at  the  hearing  before  me,  but  was  afterwards  found  and 
phced  in  my  hands  by  the  consent  of  parties.  I  have  made 
no  allowance  to  either  party  from  the  same  that  are  not  found 
under  the  head  of  ^^  Gordon  estate,"  folio  79.  My  attention 
was  also  directed  by  the  solicitor  of  the  plaintiffs  to  the 
account  of  <'  Joshua  Webb,"  folio  4.  I  accordingly  examined 
the  account  last  mentioned,  but  with  no  result  affecting  either 
party  in  this  cause.  There  being  no  evidence  at  all  connect- 
ing the  entries  there  contained  with  the  case  before  me,  I 

VOL.  II.  33 


258  MAINE. 

CharleB  Gordon  v.  Polly  Hobart  et  al. 

thought  the  dates  of  the  entries  alone  sufficient  to  show  their 
irrelevancy. 

10.  The  solicitcM^  for  the  plaintiffs  having  requested  me  to 
report,  whether  there  was  any  proof  of  a  demand  of  $3000, 
according  to  the  terms  of  the  bond  for  the  payment  of  that 
sum,  I  further  add,  that  the  only  evidence  of  a  demand,  ezc^ept 
what  arises  from  the  receipt  of  the  rents  and  the  other  offsets 
stated  in  the  foregoing  account  relating  to  the  mortgage  first 
mentioned  for  the  said  sum  of  $3000,  is,  that  Jonathan 
Tucker,  a  witness  for  the  defendants,  testifies,  that  in  the 
Spring  of  1818  or  1819,  he  went  with  John  Hobart,  deceased, 
to  demand  money  of  John  Gordon  at  Stroudwater,  that  the 
said  Hobart  did  then  demand  money  of  the  said  Gordon. 
The  said  testimony  of  the  said  Tucker  is  credited  by  me,  and 
is  made  part  of  my  report  of  the  case. 

(Signed)  Eben*.  Everstt. 

The  plaintiffs  filed  the  following  exceptions : 
First  Exception. — ^For  that  it  appears  in  and  by  the  said 
report,  that  the  said  Master,  in  taking  an  account  of  what  was 
due  upon  the  footing  of  the  mortgage  made  by  John  GcHtlon 
to  John  Hobart,  dated  November  25th,  1814,  to  secure  the 
payment  of  the  sum  of  3000  dollars,  according  to  the  terms 
and  conditions  of  the  bond  of  defeasance  therewith  made, 
has  charged  and  allowed  interest  thereon,  as  appears  by  the 
statement  of  said  account :  whereas,  by  the  terms  and  condi- 
tions of  the  said  bond,  such  interest  should  not  have  been 
charged  or  allowed :  or,  at  most,  the  said  Master  should  have 
only  made  an  equitable  allowance  of  simple  interest  against  the 
allowance  made  in  favor  of  the  plaintiffs,  for  rent  received 
upon  and  according  to  the  terms  of  the  lease  of  the  same 
premises,  mentioned  in  the  bill,  and  for  the  same  period  of 
time  only  ;  and  that  only  in  case  the  said  contract  of  lease 
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should  be  taken  and  deemed  as  a  cover  for  usurious  interest 
therein  contained. 

Stcond  Exception. — ^For  that  it  appears,  that  the  avails  of 
three  notes,  viz.  two  signed  by  Josiah  Pierce,  dated  Novem- 
ber 524, 1815, one  for  $500  and  one  for  $400,  making  $900, 
uid  another  of  J.  &  N.  Warren,  for  $876,  dated  December 
9,  1817,  with  interest,  which  notes  were  made  and  pledged 
lor  the  security  of  the  said  John  Hobart,  on  account  of  the 
sum  secured  by  the  mortgage,  to  secure  the  payment  of 
1600  dollars ;  and  the  amount  thereof,  with  interest,  was 
actually  paid  to  the  said  John  Hobart,  and  not  allowed  by  the 
Master,  in  payment  of  the  said  $  1600  mortgage ;  nor  in  any 
nuuuier  for  the  benefit  of  the  plaintiffs. 

In  which  respects,  the  said  plaintiffs  except  to  the  said 
Master's  report,  and  humbly  appeal  therefrom  to  the  judg- 
ment of  this  honorable  Court  thereon. 

The  defendants  filed  the  following  exceptions  : 

The  defendants  except  to  the  Master's  report,  as  erroneous 
in  the  following  particulars,  viz  : 

Ist.  The  rents  and  profits  allowed  by  the  Master  are  much 
greater  than  they  ought  to  have  been. 

2d.  No  allowance  ought  to  have  been  made  by  the  Master 
for  waste ;  and  if  the  defendants  were  chargeable  for  any 
thing  on  that  account,  the  amount  allowed  by  the  Master  is 
much  greater  than  it  should  have  been. 

3d.  The  Master  has  allowed  $60  for  damages  recovered 
for  the  laying  and  making  a  road  through  the  seventy-five 
acre  lot,  in  Cape  Elizabeth,  but  has  allowed  the  defendant 
nothing  for  making  the  fences  on  the  said  road,  which  were 
proved  to  have  cost  $45. 

4th.  The  Master  has  allowed  nothing  for  taxes  paid  by  the 
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defendants  on  the  mortgaged  premises,  which  were  proved  to 
amount  to  a  lai^  sum,  viz.  $500.65. 

5th.  The  Master  has  predicated  bb  report  on  the  groand, 
that  the  mortgage  of  November  27,  1815,  and  that  of  No- 
vember 24, 1817,  are  for  the  same  debt,  and  not  separate  and 
distinct,  whereas  they  are,  in  feet,  for  difierent  and  distinct 
debts,  and  ought  to  be  allowed  by  the  Master  in  his  report. 

6th.  The  Master  does  not  state  the  facts,  on  which  be 
makes  some  allowances  in  his  reports,  and  refuses  to  make 
others. 

7  th.  The  Master  has  erroneously  allowed  the  note  of  No* 
vember  24,  1817,  as  paid  out  of  the  funds  of  said  Grordon, 
when  the  same  was  paid  by  the  said  Hobart  out  of  his  own 
funds,  as  clearly  appears  by  the  evidence  in  the  case,  and 
ought  to  be  allowed  to  the  defendants  with  the  interest 
thereon. 

8th.  The  amount  allowed  for  repairs  on  fences  is  fer  short 
of  the  amount  which  ought  to  have  been  allowed. 

For  the  foregoing  reasons,  the  defendants  object,  and  ex- 
cept to  said  Master's  report,  and  appeal  therefrom  to  the 
judgment  of  the  honorable  Court  thereon. 

The  case  was  now  argued  upon  the  exceptions,  by  Charles 
S.  Davds  (with  whom  were  WiUU  and  Fessenden),  for  the 
plaintiflfs,  and  by  S.  Longfellow  and  S.  LongfeUotc,  Jr.  for 
the  defendants. 

Stort,  J.  The  first  point,  naturally  suggested  for  consid- 
eration in  the  case,  is,  whether  the  question  of  the  supposed 
waste  was  properly  entertained,  or  could  be  entertained,  by 
the  Master,  even  with  the  consent  of  the  parties.  I  am 
clearly  of  opinion,  that  it  was  not  properly  cognizable  by  the 
Master,  nor,  indeed,  in  the  cause.     In  the  first  place,  there  is 
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DO  cha^e  in  the  bill  of  any  waste,  and,  consequently,  no  an- 
swer to  it ;  and,  therefore,  the  matter  was  in  no  sense  in  issue 
between  the  parties ;  and  the  Court  have  no  authority,  by 
consent,  to  entertain  questions,  which  are  not  properly  brought 
before  it  for  consideration  by  any  fit  judicial  proceedings.     In 
the  next  place,  the  reference  to  the  Master  conferred  no  au- 
thority upon  him  to  institute  any  such  inquiry,  even  if  the 
matter  had  been  charged  in  the  bill ;  and,  consequently,  he 
had  no  aathority  to  act  in  the  premises,  or  to  make  any  re- 
port thereon.    The  consent  of  the  parties  could  not  confer 
upon  him  any  authority  to  examine  into  matters  dehors  his 
commission ;  and  the  whole  proceedings,  as  to  the  waste, 
were,  therefore,  irregular,  and  coram  nonjudtce.     If  the  matter 
had  been  properly  before  the  Court,  and  a  more  enlarged  au- 
thority in  the  Master  was  required,  it  should  have  been  sought 
by  a  proper  application  to  the  Court  in  the  first  instance.     In 
the  next  place,  it  is  perfectly  clear,  that,  as  the  original  plaintifiT, 
Jesse  Gordon,  sought  relief  as  assignee  of  the  mortgagor  (John 
Gordon),  no  waste,  which  took  place  antecedently  to  the  assign- 
ment to  him,  could  properly,  under  any  circumstances,  be  in- 
quired into,  in  any  suit  brought  by  him.     That  waste,  if  there 
was  any,  was  no  wrong  done  to  him  ;  and  the  mortgagee  (Ho- 
bart) was  not  accountable  therefor  to  him.    Now,  it  is  apparent 
from  the  evidence  in  the  cause,  that  the  asserted  waste  in  a 
great  measure  took  place  before  the  assignment  to  Jesse  Gor- 
don.    For  these  reasons,  all  allowances  on  account  of  waste 
must  be  struck  out  of  the  report. 

Let  us,  then,  proceed  to  the  consideration  of  the  exceptions 
taken  by  the  plaintiff  to  the  Master's  report.  They  are  two. 
(1).  The  allowance  of  the  interest  to  the  mortgagee  upon 
the  $3000  mortgage.  (2).  The  appropriation  of  the  money 
received  by  the  mortgagee  upon  the  two  notes  of  Pierce,  one 
for  $500  and  one  for  $400 ;  and  upon  the  note  of  J.  &  N. 
Warren  for  $876.    My  opinion  is,  that  the  Master  has  prop- 
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erly  made  the  allowance  of  the  interest.     The  argument 
against  it  mainly  rests  on  this  ground ;  that  interest  is  not 
stipulated  for  in  the  contract,  and,  therefore,  until  a  demand 
was  made  of  the  principal,  and  a  default  of  payment  thereof, 
no  interest  could  accrue  due.     But  the  argument  is  not  sus- 
tained by  the  facts  or  by  the  structure  of  the  bill.    The  latter 
insists,  that  the  original  contract  was  upon  an  usurious  con- 
sideration, and  that  thereby  an  interest  of  nine  per  cent,  was 
intended  to  be  reserved ;  and  that  the  lease  to  the  mortgagor, 
at  the  stipulated  rent  of  $270  per  annum,  was  but  a  collusive 
arrangement  to  accomplish  the  purpose.     Now,  if  this  be  cor- 
rect, then  it  establishes  beyond  controversy,  that  the  $3000 
was  originally  agreed  to  be  a  loan  on  interest,  and,  therefore, 
the  plaintiff,  who  seeks  relief  against  that  usury,  is  entitled  to 
it  only  upon  doing  equity  ;  in  other  words,  the  only  relief,  to 
which  the  original  mortgagor  would  have  been  entitled  under 
such  circumstances,  would  be  to  have  the  rate  of  interest  cut 
down  to  the  legal  rate  of  six  per  cent.,  which  is  precisely 
what  the  Master  has  allowed.    The  plaintiff,  as  assignee,  is 
certainly  not  entitled  to  be  placed  in  a  better  situation  than 
the  original  mortgagor.     If  he  is  entitled,  as  assignee,  to  any 
relief  against  the  usury  (a  point,  upon  which  I  give  no  opin- 
ion), it  must  be  upon  his  placing  the  mortgagee  in  precisely 
the  same  predicament,  as  to  interest,  as  if  he  were  the  origi- 
nal mortgagor.    The  question  of  usury  is  now  waived  by  the 
plaintiffs ;  but  that  does  not,  in  the  slightest  manner,  vary  the 
rights  of  the  parties,  as  to  lawful  interest. 

But  it  is  plain,  that  the  original  parties  die}  contemplate  the 
payment  of  interest  upon  the  loan  ab  origine.  I  agree  with 
the  Master  in  thinking,  that  the  lease  was  but  a  mode  of  secur- 
ing an  illegal  interest,  that  of  nine  per  cent. ;  and  that  the 
lease  and  the  mortgage  are  to  be  treated  not  only  as  contem- 
poraneous acts,  but  as  a  part  of  one  and  tlie  same  transaction. 
As  long  as  the  lease  continued  and  the  rent  was  paid,  it  was 
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an  Qsarioas  interest,  which  this  Court  would  not  sanction. 
But  when  that  ceased,  and  the  mortgagee  tool^  possession,  it 
was  manifest,  that  interest,  according  to  the  original  con- 
tract, was  to  be  allowed  ;  and,  the  most,  that  can  be  said,  is, 
that  the  interest  in  equity  ought  to  be  cut  down  to  the  legal 
iotoest  during  the  whole  period,  which  has  been  actually  done 
by  the  Master.     Besides ;  if  it  were  material  (which,  in  the 
view,  which  I  take  of  the  case,  it  is  not),  the  entry  of  the 
mortgagee  into  possession  must  be  deemed  an  entry  after  a 
demand  of  the  payment  of  the  principal,  and  a  default  on  the 
part  of  the  mortgagor,  with  a  view,  perhaps,  to  a  foreclosure ; 
but,  if  not,  at  all  events  to  secure  his  interest  and  other  rights 
under  the  loan.      There  is  also  the   positive  evidence  of 
Jonathan  Tucker,  stated  and  credited  by  the  Master,  that  the 
mortgagee,  in  the  spring  of  1818  or  1819,  went  to  the  mort- 
gagor and  demanded  the  payment  of  money  from  him  ;  and 
this  may  well  enough  be  deemed  to  be  a  demand  of  the 
mortgage  debt,  then  due,  if  it  were  necessary  to  sustain  the 
clum  of  interest.     I  place  no  stress  upon  it,  because  the  other 
circumstances  are  sufficient,  in  my  judgment,  to  establish  the 
claim.     Upon  the  whole,  for  the  other  reasons  already  stated, 
I  am  of  opinion,  that  the  right  to  lawful  interest  attached ; 
and  the  Master  has,  therefore,  properly  allowed  it ;  and  the 
exception  on  this  point  is  over-ruled. 

As  to  the  other  exception,  there  is  no  doubt,  that  the  money 
was  actually  received  upon  the  Pierce  notes  and  the  Warren 
note  by  the  mortgagee.  But,  how  the  money  received  there- 
on was  actually  applied,  we  have  no  means,  after  so  great  a 
lapse  of  time,  of  ascertaining.  The  money  was  originally 
intended  to  be  applied  to  the  discbarge  of  the  $  1600  mort- 
gage. It  was  not  so  applied.  But  there  were  other  transac- 
tions between  the  parties  of  a  secret  and  confidential  nature, 
to  which  it  might  have  been  applied,  and  to  which,  in  the 
opinion  of  the  Master,  formed  after  sifting  all  the  circum- 
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Stances,  it  was  probably  applied.  There  is  enough  disclosed 
in  the  case  to  show,  that  there  was  a  designed  obscurity  and 
concealment  of  the  parties  of  the  business  transactions  and 
arrangements  between  them.  And  there  is  strong,  if  not 
vehement,  reason  to  presume,  that  the  real  object  was  to  cover 
up  the  property  of  the  mortgagor,  so  that  it  should  not  be 
reached  by  his  creditors  ;  and,  therefore,  a  cloud  was  thrown 
over  every  transaction,  and  money,  apparently  intended  for 
one  object,  might  have  been  studiously  held  out  as  actually 
applied  to  another.  At  least,  there  is  enough  in  the  case  to 
lead  one  to  doubt,  whether  the  money  received  on  those  notes 
was  not  actually  applied,  by  the  consent  both  of  the  mort- 
gagor and  mortgagee,  to  other  of  their  private  transactions. 

It  is  sufficient,  however,  to  say,  that  no  appropriation  was 
ever  made  by  either  party  of  the  proceeds  of  either  of  these 
notes,  to  the  payment  of  the  $3000  mortgage.  What,  under 
such  circumstances,  is  the  rule  promulgated  both  by  Courts  of 
Law  and  Courts  of  Equity  ?  It  is,  that,  where  money  is  paid 
by,  or  received  for,  a  debtor,  by  his  creditor,  the  debtor  has  a 
right  to  make  the  appropriation  to  what  purpose  he  pleases. 
If  the  debtor  makes  no  appropriation,  then,  the  creditor  may 
apply  it  to  the  satisfaction  of  any  demand,  which  he  has 
against  his  debtor,  at  his  own  pleasure.  If  neither  party  make 
any  such  application,  then,  if  there  are  various  debts  due  to 
the  creditor,  the  Court  will  make  the  application  according  to 
its  own  view  of  the  law  and  equity  of  the  case,  under  all  the 
circumstances. 

fiut  this  right  of  appropriation  is  one  strictly  existing  be- 
tween the  original  parties ;  and  no  third  person  has  any  au- 
thority to  insist  upon  an  appropriation  of  such  money  in  his 
own  favor,  where  neither  the  debtor  nor  the  creditor  have 
made  or  required  any  such  appropriation.  What  claim  can 
an  assignee  of  the  mortgagor  have  to  insist,  that  money  in 
the  hands  of  the  mortgagee,  belonging  to  the  mortgagor,  shall 
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be  applied  in  discharge  of  the  mortgage,  unless  such  application 
of  it  was  clearly  contemplated  by  the  original  parties,  and 
the  assigQee  has  made  the  purchase  with  the  understanding, 
that  the  money  should  pro  tanio  go  to  the  extinguishment  of 
the  mortgage  ?  The  maxim  in  such  a  case  ought  to  prevail, 
Bcsj  inter  alios  acta,  alteri  nocere  non  debet ;  and,  I  may  add, 
that,  in  such  a  case,  Nee  prodesie  potest.  It  would  be  inequi* 
table  to  allow  an  assignee  of  the  mortgagor  to  make  a  profit 
by  an  appropriation  of  the  money  of  the  mortgagor  in  the 
bands  of  the  mortgagee,  which  neither  of  them  ever  contem- 
plated appropriating  to  the  extinguishment  pro  tanto  of  the 
mortgage. 

But  it  is  sufBcient  to  say,  that,  in  the  present  case,  there  is 
no  evidence,  that  the  money  was  not  actually  appropriated  at 
or  after  the  time,  when  it  was  received,  by  the  original  parties, 
to  other  purposes ;  and,  considering  the  great  lapse  of  time, 
and  the  obscurities  hanging  over  all  the  transactions,  it  would 
be  unsafe  for  the  Court  not  to  presume,  that  the  money  was 
applied  to  other  purposes  ;  especially,  as  there  were  no  subse- 
quent proceedings  between  the  parties,  which  could  lead  the 
Court  to  any  other  conclusion.  The  Master's  judgment  upon 
this  point  seems  to  me  to  be  entirely  correct,  and  founded 
upon  just  reasons. 

Then,  as  to  the  exceptions  on  the  part  of  the  defendants. 
The  first  is  to  the  sum  allowed  for  the  rents  and  profits,  which, 
it  is  asserted,  is  too  large.  But  the  Master  has  stated  all  the 
circumstances,  and  it  seems  to  me,  that  they  sufiiciently  estab- 
lish the  propriety  of  the  allowance.  The  second,  respecting 
the  allowance  for  waste,  has  been  already  disposed  of.  The 
third  is  for  the  non-allowance  of  the  $45,  expended  for  fen- 
ces by  Hobart  But  that  the  Master  has  fully  explained.  In 
fixing  the  occupation  rent,  the  Master  took  into  consideration 
the  subject  of  the  fences,  and  made  the  rent  less  by  what 
ought  to  be  allowed  the  tenant  for  keeping  the  fences  in 
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proper  repair.  The  like  answer  may  be  given  to  the  fourth 
exception  respecting  taxes.  A  suitable  deduction  was  made 
from  the  rent  by  the  Master,  founded  upon  the  supposition, 
that  the  tenant  paid  the  taxes. 

The  fifth  exception  is  founded  upon  the  notion,  that  the 
two  mortgages  of  $1600  were  given  for  distinct  and  inde- 
pendent debts ;  and  not  for  one  and  the  same  debt.  But 
upon  the  statements  made  by  the  Master,  it  seems  to  me  very 
clear,  that  they  were  both  given  as  securities  for  one  and  the 
same  debt.  It  appears  from  the  statement  of  the  Master,  that 
there  was  a  prior  unredeemed  mortgage  on  the  premises, 
which  were  originally  mortgaged  for  the  payment  of  the 
$  1600 ;  and  this  fact  alone,  independent  of  the  other  very 
strong  circumstances  in  the  case,  would  lead  one  to  the 
conclusion,  that  the  second  mortgage  was  taken  to  supply 
the  defective  security  by  the  first.  But,  taken  in  connexion 
with  the  other  circumstances,  the  conclusion  seems  almost 
irresistible,  that  they  were  both  for  one  and  the  same  debt. 

The  other  exceptions  require  no  particular  notice.  The 
seventh  is  disposed  of  by  the  considerations  already  suggested 
under  the  preceding  head.  The  sixth  and  eighth  are  too 
vague  and  general  to  be  of  any  validity,  and,  therefore,  must 
be  dismissed  from  the  view  of  the  Court. 

Upon  the  whole,  I  am  of  opinion,  that  the  exceptions  filed 
by  both  parties  ought  to  be  over-ruled  ;  and  that  the  Masters 
report  ought  to  stand  confirmed  in  all  the  particulars,  except- 
ing the  allowance  for  the  supposed  waste,  which  is  to  be 
struck  out ;  and,  being  thus  reformed,  the  report  is  to  stand 
confirmed  accordingly. 

Decree  accordingly. 
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Paul,  Langdon  and  Another,  Executors    of    Elizabeth 
Sewall  v.  William  Goddard  and  Another. 

la  saits  in  Equity,  the  proofs  must,  to  be  admissible,  be  to  some  allegations 
or  facts  charged  in  the  Bill  or  Answer ;  and  thus  put  in  issue  by  the 
parties. 

Therefore,  where  the  Bill  set  up  a  title  under  a  will,  and  yet,  it  relied  upon 
a  title  under  certain  codicils  thereto,  which  were  not  alluded  to  in  the 
BlU ;  it  vjas  hddy  at  the  hearing,  that  the  Bill  was  fatally  defective. 

The  State  Courts  have  exclusive  jurisdiction  over  the  Probate  of  wills  and 
codicils ;  and  the  Probate  thereof  in  the  proper  State  Court  is  conclu- 
sive. 

Where  a  codicil  is  asserted  to  have  been  obtained  by  fraud,  and  afterwards 
to  have  been  revoked,  if  the  plaintiiTmeaji  to  rely  upon  the  codicil  and  its 
revocation,  as  a  proof  of  fraud,  in  the  defendant,  and  also  to  rely  upon  its 
being  either  destroyed  by  the  defendant,  or  to  be  in  his  possession  and 
suppressed,  it  is  indispensable,  that  the  Bill  should  allege  the  execution  of 
the  codicil  and  its  revocation,  and  the  fraud  of  the  defendant  in  obtaining 
it,  and  also  that  he  has  destroyed  it,  or  has  it  in  hjs  possession,  and  require 
a  discovery  of  the  facts,  and  of  the  contents  of  the  codicil,  otherwise 
these  points  cannot  be  used  as  evidence  in  the  cause. 

An  apswer,  responsive  to  the  allegations  and  charg^es  in  the  Bill,  will  pr«- 
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vail  in  favor  of  the  defendant,  as  evidence,  unless  it  be  overcome  bj  the 
testimony  of  two  witnesses,  or  of  one  witness  and  corroborative  circum- 
stances. 

Bill  in  Equity.  The  bill  alleges,  that  the  complainants  were 
appointed  executors  of  Elizabeth  Sewall  by  her  will,  dated 
July  25th,  1834.  That  she  died  Sept.  8th,  1838  ;  that  the  said 
Elizabeth,  by  her  will,  and  the  codicils  thereunto  annexed, 
devised  all  her  estate  to  certain  devisees  therein  named, 
which  will  was  proved,  on  December  3d,  1838,  and  letters 
testamentary  were  granted  on  May  6th,  1839.  That  on  July 
10th,  1839,  the  executors  filed  in  the  Probate  Court  for  the 
County  of  Rockingham,  and  State  of  New  Hampshire,  copies 
of  the  said  Will  and  Probate,  and  gave  bonds  agreeably  to 
the  laws  of  New  Hampshire ;  by  means  of  which  premises,  all 
the  property  of  the  said  Elizabeth  vested  in  the  said  executors. 

That  the  said  Elizabeth,  being  old  and  infirm,  did,  on  or 
about  October  1st,  1830,  intrust  to  her  nephew,  William 
Goddard,  of  Portsmouth,  the  sum  of  ^500,  for  him,  as  her 
agent,  to  loan  the  same  for  her  benefit ;  and  that  Goddard 
did,  on  October  25th,  1830,  loan  the  said  ^500  to  John 
Floyd,  of  Kittery,  County  of  York,  and  State  of  Maine,  and 
took  Floyd's  note  for  that  sum,  of  that  date,  signed  by  him, 
and  by  Cushman  and  Goodrich,  as  his  sureties,  payable  to  the 
said  Elizabeth  or  order  in  one  year,  with  interest  semi-annu- 
ally ;  and  to  secure  the  said  note,  he  also  took  a  mortgage 
from  the  said  Floyd,  to  the  said  Elizabeth,  of  his  house  in 
Kittery,  the  interest  of  which,  when  it  became  due,  was  to  be 
received  by  the  said  Goddard,  which,  with  the  note  and  mort- 
gage, he  was  to  hold  as  her  agent,  subject  to  her  order. 

That  the  said  Elizabeth,  on  or  about  December  1st,  1834, 
intrusted  to  the  said  Goddard,  her  agent,  the  sum  of  $3000, 
to  loan  for  her  benefit,  and  he,  on  January  1st,*  1835,  loaned 
the  said  $3000  to  Theodore  J.  Harris,  of  Portsmouth,  and 
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took  therefor,  the  note  of  the  said  Harris,  of  the  date  afore- 
said^ payable  to  the  said  Elizabeth  or  order  in  eighteen  months, 
with  interest  semi-annually  ;  to  secure  which,  he  took  from 
the  said  Harris,  to  the  said  Elizkbeth,  a  mortgage  of  the  man- 
sion house  of  Harris,  situated  in  the  said  Portsmouth. 

That  the  said  Goddard,  for  several  years,  the  precise  time 
being  unknown  to  the  complainants,  had  the  management  of 
the  said  notes  and  mortgages,  received  the  interest,  and  ac- 
coanted  to  the  said  Elizabeth  for  the  same. 

That  on  January  29th,  1838,  the  said  Harris  died  at  sea, 
and  the  said  Mary  M.  W.  Harris,  was  appointed  his  adminis- 
tratrix. About  this  time,  the  said  Goddard  returned  the 
said  notes  and  deeds  to  the  said  Elizabeth,  the  same  having 
been,  for  some  cause  unknown  to  the  complainants,  endorsed 
by  the  said  Elizabeth  in  blank. 

That  on  August  I3th,  1838,  the  said  Elizabeth  delivered  to 
the  said  Goddard  the  said  notes  and  mortgages  against  the 
said  Harris,  and  the  said  Floyd,  in  order  that  the  said  mort- 
gages should  be  foreclosed,  for  the  purpose  of  enforcing  the 
payment  of  the  said  notes  for  her  benefit ;  and  on  September 
8th,  1838,  she  died,  leaving  them  in  the  said  Goddard's  posses- 
sion, and  as  part  of  her  estate  devised,  as  aforesaid. 

That  the  complainants  have  repeatedly  requested  the  said 
Goddard  to  deliver  to  them  the  said  notes  and  mortgages,  and 
they  hoped,  that  no  dispute  would  have  arisen,  but  that  the 
said  Goddard  would  have  delivered  to  them  the  said  notes 
and  nsortgages,  that  they  might  have  administered  upon  them 
as  the  estate  of  the  said  Elizabeth.  But  the  said  Goddard  re- 
fuses to  comply  with  the  said  request,  but  sometimes  pretends, 
that  the  said  Elizabeth  gave  him  the  said  notes  and  mort- 
gages, and  sometimes,  that  he  paid  her  for  them ;  whereas,  the 
complainants  charge  the  contrary  to  be  true. 

The  bill  prays,  that  the  said  Goddard  may  be  decreed  to 
give  up  to  the  complainants  the  said  notes  and  mortgages, 
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and  render  a  true  account  of  his  agency,  and  pay  over  what 
may  be  due,  and  that  the  said  Mary  M.  W.  Harris  may  be 
restrained  from  paying  the  amount  due  on  the  said  mortgage, 
from  Theodore  J.  Harris,  to  any  person  other  than  the  com- 
plainants, and  for  further  relief. 

The  answer  of  William  Goddard,  was  in  substance  as 
follows : 

It  admits  the  making  of  the  Will  by  Elizabeth  Sewall,  her 
death,  the  approval  of  the  Will  by  the  complainants,  as  her 
executors,  and  the  filing  of  a  copy  of  the  same  in  the  Probate 
Court  for  the  county  of  Rockingham,  as  set  forth  in  the  bill. 

It  then  alleges,  that  Elizabeth  Sewall  was  the  defendanf  s 
aunt  on  his  mother's  side,  that  he  ever  regarded  her  with 
great  affection  since  his  mother's  death  in  1807,  and  that  she 
so  regarded  him,  and  placed  great  confidence  in  him.  That 
he  commenced  mercantile  business  in  18*28,  and  soon  opened 
an  account  current  with  the  said  Elizabeth,  which  account  was 
regularly  kept,  and  from  time  to  time  balanced,  and  finally 
closed  in  Sept.  1835 ;  and  that  their  transactions  after  that 
time  were  few,  and  balanced  at  the  time.  That  he  frequent- 
ly acted  as  her  agent  in  collecting  dividends  for  her,  and  oc- 
casionally in  investing  money  for  her,  for  which  he  never  re- 
ceived any  compensation,  but  paid  her  interest,  when  her 
money  remained  in  his  hands  for  any  length  of  time. 

That  on  or  about  October  25th,  1830,  on  the  application 
of  Messrs.  Cushman  &,  Goodrich,  he  loaned,  on  behalf  of  the 
said  Elizabeth,  $500  to  John  Floyd,  and  took  his  note, 
with  Cushman  &  Goodrich  for  sureties,  payable  to  the  said 
Elizabeth  or  order  in  one  year,  with  interest  semi-annually ; 
and  also  a  mortgage,  from  the  said  Floyd  to  the  said  Elizabeth, 
of  his  house  in  Kittery,  which  note  and  mortgage  he  soon  after 
delivered  to  the  said  Elizabeth. 

That  on  April  23d,  1834,  by  his  note  of  that  date,  he  was 
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indebted  to  the  said  Elizabeth,  j^3434,  and  wishing  to  make 
a  payment  on  the  same,  and  securely  to  invest  it  for  the  said 
Eliisabeth,  he  loaned  to  the  said  Harris  $3000,  part  of  the  said 
03434,  on  January  1st,  1835,  and  took  Harris's  note  there- 
for, dated  on  the  said  January  Ist,  payable  to  the  said  Eliza- 
beth CN"  order  in  eighteen  months,  with  interest  semi-annually, 
and  to  secure  the  same,  he  took  a  mortgage  from  the  said  Harris 
to  the  said  Elizabeth,  of  his  house  in  Portsmouth,  which  note 
and  mortgage  was  by  him  soon  after  delivered  to  the  said 
Elizabeth,  and  by  her  received  in  part  payment  of  his  said 
note  for  $3434,  the  balance  of  which  he  paid  on  August  29th, 
1835. 

That  the  said  notes  remained  in  the  possession  of  the  said 
Elizabeth,  from  about  the  time  of  their  several  dates,  until 
November  9th,  1836,  except  that  the  note  of  Harris  was,  on  or 
about  August  16th,  1836,  sent  to  him  by  the  said  Elizabeth, 
that  he  might  endorse  thereon  $200,  which  was  then  paid  by 
Harris,  received  by  Goddard,  and  by  him  paid  to  the  said 
Elizabeth  about  that  time,  when  he  delivered  the  note  to  her. 
That  the  first  endorsement  on  the  said  note  was  either  de- 
ducted from  the  amount  loaned  to  Harris,  or  by  him  paid  to 
Goddard,  and  by  him  paid  to  the  said  Elizabeth.  That  all 
the  amounts  endorsed  on  the  note  of  the  said  Floyd,  previous 
to  November  9th,  1836,  were  paid  by  Cushraan  &  Goodrich 
to  Goddard,  for  which  he  gave  his  receipt,  as  attorney  of  the 
said  Elizabeth,  which  sums  were  by  him  paid  over  to  the  said 
Elizabeth  upon  his  first  visit  to  York,  and  endorsed  on  the 
said  note,  while  the  same  was  in  the  possession  of  the  said 
Elizabeth. 

That  on  November  9th,  1836,  he  saw  the  said  Elizabeth, 
at  her  house  in  York,  and  they  then  and  there  settled  and 
adjusted  all  matters  between  them,  and  since  then,  no  neiy 
matters  have  arisen  between  them,  except  such  as  were  enter- 
ed into  on  that  day,  and  except,  that  he  has  occasionally  col- 
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lected.  dividends  for  her,  which  he  has  paid  over  to  her,  ex- 
cepting some  $16,  which,  by  mistake,  he  has  omitted  to  pay 
over  to  her. 

That  on  November  9th,  1836,  he  sold  and  transferred  to 
the  said  Elizabeth,  twelve  and  a  half  shares  in  the  Portsmouth 
Manufacturing  Company,  and  also,  all  his  interest  in  a  loan  by 
liim  to  the  said  Company  of  $625 ;  also  two  shares  in  the 
New  Market  Manufacturing  Company :  all  of  which  were  esti- 
mated to  be  of  the  value  of  $5200,  and  received  from  the 
said  Elizabeth,  in  payment,  the  said  notes  of  John  Floyd  and 
of  the  said  Harris,  which  she  then  endorsed,  and  delivered  to 
him,  and  the  mortgage  deed  from  Floyd  to  her  was  then  de- 
livered to  him  by  her,  the  note  of  Floyd  being  wrapped  up 
in  the  said  deed,  together  with  other  notes,  amounting  to 
$500  ;  and  neither  any  of  the  said  notes,  nor  the  said  deed, 
were  ever  after  in  the  custody,  or  under  the  control,  of  the 
said  Elizabeth ;  but  the  mortgage  deed  from  the  said  Harris  to 
her,  not  being  with  the  note,  or  not  being  readily  at  hand,  was 
not  then  delivered  by  her  to  him.  And  that,  as  the  property, 
conveyed  by  Goddard  to  the  said  Elizabeth,  was  considered 
to  be  of  greater  value,  than  the  notes  transferred  and  deliver- 
ed by  the  said  Elizabeth  to  him,  it  was  agreed,  that  Goddard 
should  have  the  right  within  any  reasonable  time,  if  he  thought 
proper,  to  re-purchase  the  property  by  paying  to  the  said  Eliza- 
beth the  amount  of  the  said  notes ;  but  it  was  distinctly  un- 
derstood, that  if  he  preferred  to  keep  the  notes,  she  was  not 
to  call  upon  him  for  them  or  their  contents. 

That  previous  to  August  13th,  1838,  the  property  of  the 
Portsmouth  Manufacturing  Company  was  nearly  all  destroyed 
by  fire,  and  the  shares,  by  reason  thereof,  were  much  reduced 
in  value.  That  previous  to  August  13th,  1838,  Goddard  had 
met  with  many  and  severe  losses,  by  which  he  lost  nearly  all 
the  property  he  had  before  that  time  possessed.  That  on  the 
said  August  13th,   1838,  he  being  on  a  visit  to  his  said  aunt, 
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the  said  Elizabeth,  and,  in  conversation  with  her,  introduced 
and  mentioned  the  loss  of  the  Portsmouth  Manufacturing 
Company  by  fire,  he  also  enumerated  his  own  losses,  and  said, 
that  he  much  regretted  the  said  losses  on  her  account,  and 
that  if  he  were  able,  and  she  should  request  it,  he  should, 
even  then,  feel  morally  bound  to  make  good  to  her  her  loss, 
and  repurchase  the  property  he  had  conveyed  to  her  for  the 
said  notes ;  but  that,  in  consequence  of  his  losses,  he  was  totally 
unable  so  to  do.  To  which  she  replied,  <'  Keep  the  notes,  and 
here  is  the  mortgage,  which  belongs  to  them,''  or  words  to  that 
effect,  at  the  same  time  handing  the  said  mortgage,  from  Harris 
to  her,  to  him,  from  and  by  which,  Goddard  understood,  that 
he  was  entirely  freed  and  discharged  from  any  obligation  to 
repurchase  the  said  property. 

That  after  the  said  November  9th,  1836,  the  said  Elizabeth 
never  mentioned  to  Goddard  the  said  notes  and  mortgages,  or 
even  alluded  to  them,  except  on  the  said  August  13th,  1838, 
as  before  stated ;  that  the  said  Harris's  mortgage  was  suffered 
by  Goddard  to  remain  with  the  said  Elizabeth,  until  August 
13th,  because  he  had  confidence,  and  fully  believed,  that  she 
would,  at  any  time,  deliver  it  to  him  on  bis  request. 

That  the  complainants  have  at  various  times,  and  now  do, 
daim  the  shares  in  the  New  Market  Manufacturing  Company, 
and  shares  in,  and  loan  to,  the  Portsmouth  Manufacturing  Com- 
pany, as  property  belonging  to  the  estate  of  the  said  Elizabeth. 

The  answer  denies  expressly,  and  absolutely,  that  the  said 
Elizabeth,  on  August  13th,  1838,  or  at  any  other  time,  deliv- 
ered the  said  notes  and  mortgages  of  Floyd  and  Harris  to  him, 
to  have  them  foreclosed,  in  order  to  enforce  the  payment  of 
the  said  notes  for  the  benefit  of  the  said  Elizabeth  ;  but  that 
she  delivered  them  entirely  for  his  own  use,  and  as  his  own 
property. 

The  answer  admits,  that  the  said  Harris  died  at  sea,  and 
that  Mary  M.  W.  Harris  was  appointed  his  administratrix,  as 
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alleged  in  the  bill,  and  that  the  complainants  have  requested 
him  to  deliver  to  them  the  said  notes  and  mortgages,  which  be 
has  always  declined  to  do,  claiming  them  as  his  own  property. 

The  answer  denies  all  combination,  and  prays  that  Groddard 
may  be  dismissed  with  his  costs. 

Mary  M.  W.  Harris  filed  a  separate  answer,  admitting  the 
facts  set  forth  in  the  bill,  so  far  as  they  related  to  her,  or  to  the 
said  Theodore  J.  Harris,  and  as  to  the  other  facts,  that  she 
had  no  information  or  belief,  other  than  what  was  set  forth  in 
the  bill. 

At  the  May  Term,  1841,  the  complainants  moved  the 
Court,  that  Mrs.  Harris  pay  into  Court,  or  into  some  bank  to 
the  credit  of  the  Court,  the  amount  admitted  to  be  due  on  the 
note  and  mortgage  of  the  late  Theodore  J.  Harris.  The 
Court  ordered  the  same  to  be  paid  into  the  Piscataqua  Bank 
to  the  credit  of  the  Court,  and  that  Mrs.  Harris  be  dischai^ged 
from  any  further  claim  on  the  note  and  mortgage,  and  that  she 
have  her  costs. 

The  defendant,  Mrs.  Harris,  thereupon  paid  into  Court  the 
money  due  from  her  husband's  estate,  and  all  further  proceed- 
ings against  her  were  abandoned. 

To  the  answer  of  Mr.  Goddard,  the  complainants  filed  a 
general  replication,  and  testimony  was  taken  on  both  sides. 

The  cause  was  argued  by  Goodrich  fy  Uackett,  for  the 
plaintifiis,  and  by  S.  Greenleaf  fy  J.  W.  Emery,  for  the  de- 
fendant Goddard. 

Stoby,  J.  As  I  understand  the  present  case  upon  the  bill, 
answers,  and  evidence,  there  is  no  small  difficulty  in  acting 
upon  it,  owing  to  technical  objections,  which  I  do  not  perceive, 
how  the  Court  is  to  overcome.   The  plaintiflfs,  who  are  citizens 
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of  Maioe,  claim  in  their  character  of  executors  of  the  last  will 
and  testament  of  Elizabeth  Sewall,  of  York,  in  the  same 
State,  widow,  deceased,  dated  the  25th  of  July,  a.  d.  1834. 
The  will  has  been  proved  by  the  executors,  both  in  the  State 
of  Maine,  and  the  State  of  New  Hampshire,  in  the  regular 
Probate  Courts  of  each  State.  The  defendants  are  citizens 
of  New  Hampshire.  So  far,  there  is  no  difficulty,  and  the 
jurisdiction  of  this  Court  over  the  parties  is  clear  and  c<Hn- 
plete.  But,  then,  the  plaintiffs  have  introduced  into  the  evi- 
dence other  fects,  upon  which  they  rely  to  overcome  the 
answer  of  the  defendant  Goddard.  These  facts  are,  that  the 
testatrix,  subsequently,  on  the  11th  of  July,  1838,  executed  a 
codicil  to  her  will,  (which  has  been  duly  admitted  to  Probate) ; 
that,  subsequently,  on  the  20th  of  August,  1838,  she  executed 
another  codicil  to  her  will,  which,  however,  she  revoked  by 
another  codicil,  executed  by  her  on  the  next  day,  (the  21st  of 
August)  ;  and  that,  on  the  same  day,  she  executed  another 
codicil,  by  which  she  revoked  the  appointment  of  the  defend- 
ant Goddard,  as  her  executor,  (he  having  been  appointed 
executor  of  her  will,  and  continued  as  such  by  all  the  ante- 
cedent codicils),  and  substituted  the  present  plaintiffs  as  exec- 
utors. These  two  last  codicils  have,  also,  been  admitted  to 
Probate.  But  the  revoked  codicil  of  the  20th  of  August  is 
not  produced,  nor  is  it  even  pretended,  that  notice  has  been 
given  to  the  defendant  Goddard  to  produce  it,  although  evi- 
dence of  its  being  in  his  possession  is  offered  ;  and  the  con- 
tents are  attempted  to  be  proved  by  parol  testimony.  The 
object  of  introducing  the  evidence  of  the  revoked  codicil 
seems  to  be  to  show,  that  it  was  procured  fraudulently,  and 
by  false  suggestions,  by  the  defendant  Goddard,  for  his  own 
benefit  and  advantage ;  and  that  it  contained  provisions  in- 
compatible with  the  defence  set  up  by  his  answer. 

Now,  one  of  the  difficulties,  that  meets  us  at  the  threshold 
of  the  case,  is  that  not  one  of  these  codicils  is,  in  any  man- 
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ner  whatsoever,  alluded  to  ia  the  bill.  The  will  of  1834,  aod 
that  only,  is  referred  to  in  the  allegaticms  of  the  bill ;  and  as 
the  all^;ations  and  the  proofs  must  be  coincident,  and  the 
latter  are  not  admissible,  unless  they  are  charged,  and  put  in 
issue  by  the  pleadings,  it  is  plain,  that  the  Court  can  take  no 
notice  whatsoever  of  the  codicils,  which  have  been  admitted 
to  Probate.  What  makes  the  omission  the  more  remarkable 
is,  that  the  very  title,  upon  which  the  plaintiffs  found  their 
right,  as  executors,  to  maintain  the  present  bill,  depends  exclu- 
sively upon  the  last  codicil  executed  by  the  testatrix*  As  to 
the  revoked  codicil,  it  is  true,  that,  it  having  been  revoked,  it 
could  not  be  proved  in  any  Court  of  Probate.  But,  on  the 
other  hand,  it  is  equally  clear,  that  if  the  plaintiffs  meant  to 
found  any  claim  upon  it,  or  to  use  it  as  evidence,  or  to  repel 
any  title  of  the  defendant  under  it,  the  bill  ought  to  have 
stated  its  existence,  and  called  upon  the  defendant  to  make 
discovery  of  its  contents,  and  to  state  whether  it  was  in  bis 
possession ;  and  if  he  should  make  the  discovery,  then  the 
instrument  might  be  used  as  proof.  If  he  should  make  none, 
and  yet  the  possession  could  be  traced  home  to  him,  or  its 
destruction  could  be  proved,  then  pard  evidence  would  be 
admissible  of  its  contents  against  him  ;  and  not  otherwise. 

In  respect  to  the  will  and  the  codicils  admitted  to  Probate, 
the  exclusive  jurisdiction,  as  to  the  Probate  thereof,  belongs 
to  the  State  Courts  of  Probate ;  and  we  have  no  authority, 
whatsoever,  to  inquire  into,  or  examine  the  validity  thereof.^ 
But,  then,  to  introduce  them  in  evidence,  it  is  essential,  that 
they  should  be  set  forth  and  charged  as  existing  instruments 
in  the  bill.  This  has  not  been  done ;  and,  therefore,  I  do 
not  see,  how  the  Court  can  take  any  notice  of  their  existence. 

1  See  Lear  v.  ^Ormtbrang  (12  Wheat  R.  169);  JTie  KSng  v.  InhainUaii» 
0/  J^eaihzrhad  (4  Term,  R.  258) ;  Price  v.  Deuikwra  (4  Mylne  &  Craig. 
76,  80 ;  Tompkins  v.  Tompkins,  ]  Story  R.  547). 
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Now,  Striking  these  codicils,  and  the  evidence  appertaining 
theielo,  out  of  the  case,  there  is  no  sufficient  evidence,  upon 
which  the  pkintiffs  can  maintain  their  bill.     The  answer  of 
the  defendant,  Goddard,  (for  there  is  no  controversy  as  to 
the  other  defendant),  wholly  denies  all  the  material  allega- 
tions of  the  bill ;  and,  as  it  is  responsive  to  these  allegations, 
it  must  prevail,  unless  overcome  by  the  clear  and  decided 
testimony  of  two  credible  witnesses,  or  at  least  by  that  of  one, 
and  other  corroborative  circumstances,  equivalent  to  another 
witness.    There  is  no  such  evidence  in  the  case.    On  the 
contrary,  the  proofs  introduced  on  behalf  of  Goddard,  go 
strongly  to  fortify  his  answer ;  and  the  conduct  of  the  execu- 
tors, since  the  death  of  the  testatrix,  in  appropriating  to  them- 
selves the  shares  in  the  Portsmouth  Manufacturing  Company, 
and  the  Newmarket  Manufacturing  Company,  and  treating 
them  as  the  absolute  property  of  the  testatrix,  coincides  with 
the  statements  of  the  answer.     It  is  true,  that  these  facts  are 
not  decisive.     But  it  is  difficult  to  conceive,  how  these  shares 
should  have  been  transferred  to  the  testatrix,  and  the  notes  of 
Floyd  and  Harris  indorsed  in  blank,  and  delivered  with  the 
attendant  mortgages  to  the  defendant  Goddard,  unless  they 
were  designed,  between  Goddard  and  the  testatrix,  to  be 
taken  as  a  substituted  security,  or  as  an  absolute  transfer  to 
her,  for  the  amount  of  the  debts  due  to  her  by  Floyd  and 
Harris,  and  by  Goddard.     At  all  events,  I  must  say,  that  the 
case  is  involved  in  so  much  doubt,  that  there  is  no  ground, 
upon  which  a  Court  of  Equity  is  entitled  to  grant  relief.     It 
is  never  active  in  a  doubtful  case  ;  far  less  in  a  case,  where 
the  circumstances,  so  far  as  they  go,  support  an  answer  re- 
sponsive to  the  allegations  of  the  bill,  which,  if  well-founded, 
famishes  a  complete  and  satisfactory  defence  upon  the  merits. 

My  judgment  is,  that  the  bill  ought  to  be  dismissed,  with 
costs,  but  without  prejudice. 


CIRCUIT  COURT  OF  THE  UNITED  STATES, 


Spring  (dtrcuit. 


MAINE,  MAT   TERM,   1842,  AT    PORTLAND. 


p  C  Hon.  JOSEPH  STORY,  Associate  Justice  of  the  Supreme  Court. 

ISEFORE  ^  jj^j^  ASHUR  WARE,  District  Judge. 


Stephen  H.  Cleaveland 

V. 

Francis  O.  J.  Smith. 

Itt  the  construction  of  written  instruments,  the  intention  of  the  parties  is  to 
be  ascertained,  not  by  parol  evidence  thereof,  nor  by  mere  conjecture,  but 
by  the  application  of  certain  rules  of  interpretation  to  the  instrument 
itself. 

Wherever  there  is  a  latent  ambiguity  in  an  instrument,  as  in  the  case  of  a 
mutual  mistake  in  the  descriptive  words  therein,  the  intention  of  the 
parties  is  to  be  collected  from  the  instrument  taken  as  a  whole,  and  effect 
given  thereto  cy  pres,  and  whatever  is  inconsistent  therewith  is  to  be 
rejected. 

The  general  rule,  in  the  interpretation  of  the  descriptive  words  of  deeds 
and  grants,  is,  that  courses,  distances,  admeasurements,  and  ideal  lines, 
must  yield  to  known  and  fixed  monuments  upon  the  ground  itself, 
whether  they  be  natural  or  artificial. 

Where,  in  a  grant  of  land  from  the  Commonwealth  of  Massachusetts  to 
the  towns  of  Taunton  and  Raynham,  the  land  was  described  as  *^  begin- 
ning on  the  north  line  of  the  million  acres  at  a  yellow  birch  tree,  six 
miles  east  from  the  south-east  corner,*'  &c.  (the  said  birch  tree  being 
marked  as  a  monument  in  the  original  survey  of  the  land) ;  whereas  the 
said  birch  tree  did  not,  in  fact,  stand  upon  the  said  north  line,  as  sup* 
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pooed,  but  was  bo  situated,  that  a  gore  of  land  was  left  between  it  and 
the  said  north  line ;  It  toas  hdd^  that  the  said  birch  tree,  and  not  the  said 
north  line,  was  to  be  taken  as  the  boundary  of  the  land  granted. 

This  was  a  writ  of  entry,  brought  to  recover  a  tract  of  land 
described  in  the  demandant's  writ,  in  which  he  declared  on  his 
own  seisin,  and  a  disseisin  by  the  defendant  within  twenty 
years.  The  defendant  pleaded  nul  disseisin,  and  on  this  plea 
issue  was  joined.  The  cause  was  tried  before  the  District 
Jodge  (Judge  Ware).  At  the  trial,  the  plaintiff,  to  prove  his 
title  to  the  land  in  dispute,  offered  his  deed  from  the  Agent 
of  the  Commonwealth  of  Massachusetts,  and  State  of  Maine, 
of  the  land  described  in  his  writ,  executed  and  bearing  date 
Sept.  25th,  1834.  The  agency  was  admitted,  and  he  con- 
tended, that  the  said  tract  passed  to  him  by  the  said  deed. 

The  defendant,  to  prove  his  tide  to  the  said  tract  of  land, 
introduced  a  deed  from  the  Commonwealth  of  Massachusetts 
to  the  towns  of  Taunton  and  Raynham,  dated  on  the  31st 
day  of  January,  1820,  of  the  following  described  tract  of  land, 
namely,  "One  half  of  a  township  of  land,  of  the  contents  of 
six  miles  square,  lying  in  the  County  of  Somerset,  as  the 
same  was  surveyed  by  Thomas  McKecknie,  the  30th  Nov., 
1813,  bounded  as  follows,  viz.,  beginning  on  the  north  line 
of  the  million  acres,  at  a  yellow  birch  tree,  six  miles  east  from 
the  southern  corner  of  the  township  number  three,  in  the  first 
range  of  townships,  north  of  William  Bingham's  Kennebec 
purchase,  thence  running  east  six  miles  on  said  million  of 
acres  north  line  to  a  yellow  birch  tree,  within  about  half  a 
mile  of  Moosehead  Lake,  thence  north  three  miles,  thence 
west  six  miles,  thence  south  to  the  yellow  birch  tree  begun  at, 
containing  eleven  thousand  five  hundred  and  twenty  acres.'' 
And  this  deed,  he   contended,  on   its   southern  boundary, 
covered  all  the  lands  to  the  north  line  of  the  million  acres, 
(commonly  called  the  Bingham  purchase),  and  extending  on 
that  line  the  full  length  of  six  miles ;  and  that  the  said  deed 
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to  the  towns  of  Taunton  and  Raynham  being  prior  in  date  to 
the  grant  of  Massachusetts  and  Maine,  dated  on  said  25th 
September,  1834,  Maine  and  Massachusetts  had  no  lands^ 
which  could,  on  that  day,  be  conveyed ;  but  that  the  whole 
passed  by  the  grant  of  Massachusetts  to  Taunton  and  Rayn- 
ham on  January  1st,  1820. 

The  million  acre  tract  (the  Bingham  purchase)  was  located 
and  surveyed  in  1792,  and  the  north  line  thereof  was  marked 
and  distinguishable.     The  plaintiff  contended,  that  the  tract 
in  dispute  was  not  conveyed  by  the  grant  of  the  Commoo- 
wealth  of  Massachusetts  to  Taunton  and  Raynham,  but  re* 
mained  in  Massachusetts  and  Maine,  on  the  25th  of  Sept. 
1834,  when  these  two  States  conveyed  the  same  to  the  Plain- 
tiff;  and  he  introduced  testimony  tending  to  prove,  that  the 
two  yellow  birch  trees  on  the  said  grant  of  the  let  of  January, 
1820,  were  not,  as  originally  fixed  and  marked  on  the  face  of 
the  earth  in  the  original  survey,  in  said  million  acre  north 
line ;  but  were  at  a  distance  and  to  the  north  of  the  said  line, 
and  were  in  the  line  originally  marked  and  surveyed  as  the 
south  boundary  of  the  Taunton  and  Raynham  grant,  and  left^ 
between  the  marked  birch  tree  and  the  said  million  acre  line, 
a  strip  or  gore  of  land,  which  the  said  Commonwealth  and 
State  conveyed  to  the  plaintiff  by  their  grant  aforesaid,  dated 
the  25th  day  of  September,  a.  b.  1834.    And  he  contended, 
that  inasmuch  as  the  said  two  birch  trees,  marked  as  monu- 
ments in  the  original  survey,  did  not  coincide  with  the  million 
acre  north  line,  mentioned  as  part  of  the  description  in  the 
said  grant,  the  two  birch  trees  established  on  the  face  of  the 
earth,  as  monuments,  must  govern  in  fixing  the  boundaries  of 
the  said  grant  on  the  south  line  of  the  same ;  and  that  the 
strip  or  gore  aforesaid  passed  to  him  by  the  said  grant  of 
September  25th,  1834 ;  and  to  this  effect  the  Judge  instructed 
the  jury. 
The  Judge  was  requested,  by  the  counsel  for  the  tenant, 
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to  inHnict  the  jury,  that  if  they  were  satisfied,  that  it  was 
the  iotention  of  Massachusetts  to  giant,  and  of  the  towns 
of  Taunton  and  Raynham  to  receive,  according  to  the 
tenns  and  language  of  the  grant,  viz.,  to  the  north  Une  of  the 
fflilfion  acre  tract,  that  they  should  find  accordingly,  notwith- 
standing there  might  be  a  discrepancy  in  the  evidence,  as  to 
the  actual  running  of  the  line  of  the  said  towns  of  Taunton 
and  Raynham,  or  a  variation,  by  mistake,  in  the  marking  of  it 
Which  instruction  the  Judge  refused  to  give  to  the  jury* 

And  the  Judge  left  it  to  the  jury,  to  determine,  from  the 
evidence,  whether  the  south  line  of  the  Taunton  and  Rayn- 
ham half  township  was  identical  with  the  north  Une  of  the 
million  acre  tract,  stating  to  the  jury,  that  this  was  to  be 
determined  by  ascertuning,  whether  the  two  yellow  birch 
trees  were,  in  fact,  in  that  north  line.  If  they  were,  then 
their  verdict  ought  to  be  for  the  tenant ;  otherwise  it  ought  to 
be  for  the  demandant. 

The  jury  found,  that  the  said  birch  trees,  referred  to  as 
monaments,  and  descriptive  of  the  said  grant,  were  not  in  the 
million  acre  north  Une ;  but  were  so  situated,  as  to  leave  the 
strip  or  gore  aforesaid  between  the  said  million  acre  north 
Hne  and  the  south  boundary  line  of  the  Taunton  and  Rayn- 
ham grant,  as  located  on  the  face  of  the  earth,  at  the  time  of 
the  original  survey  and  location  thereof. 

The  defendant  produced  the  original  plan  of  the  survey 
and  the  laying  of  the  said  half  township,  granted  to  the  towns 
of  Taunton  and  Raynham,  by  Thomas  McKecknie ;  and  the 
plaintiff  proved  other  monuments  in  the  said  survey,  tendmg 
to  establish  the  lines  of  the  same,  as  contended  for  by  him. 
The  tenant  moved  for  a  new  trial,  for  misdirection  of  the 
Judge,  at  the  trial,  in  matter  of  law. 

The  motion  for  the  new  trial  was  argued  at  this  term  by 
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C  S.  Daveis  for  the  tenant,  and  by  DebloUy  (with  whom  was 
Wm.  Pitt  Fe9$enden)^  for  the  demandant 

Deblois,  (with  whom  was  Wm.  Pitt  Fessenden)^  against 
the  new  trial,  argued,  in  substance,  as  follows :  There  is  a 
mistake  in  the  description  of  the  grant  from  the  CommoD- 
wealth  of  Massachusetts  to  Taunton  and  Raynham,  dated 
January  1st,  1820,  inasmuch  as  the  several  trees,  marked  as 
boundaries,  are  not  found  in  the  north  line  of  the  million  acre 
tract ;  and,  there  being  such  a  mistake,  the  actual  location  oq 
the  face  of  the  earth  is  to  govern ;  and  in  the  case  at  bar,  the 
line  marked  by  these  monumental  trees  is  to  govern,  instead 
of  the  north  line  of  the  million  acre  tract.  The  rule  of  law 
is,  that  where  land  is  conveyed  by  a  deed  referring  to  a  plan, 
between  which  and  the  original  survey,  there  is  a  differenoe 
in  the  location  of  lines  and  monuments,  the  lines  and  monu- 
ments originally  marked  are  to  govern,  however  they  may 
differ  from  those  represented  on  the  plan.  Cherry  v.  iSZd<ie 
(3  Murph.  R.  82)  ;  Conn  v.  Penn  (1  Peters,  C.  C.  R.  496) 
Mageehan  v.  Lessee  of  Adams  (2  Binn.  109)  ;  Ripley  v 
Berry  (5  Greenl.  R.  24)  ;  Brotvn  v.  Gay  (3  Greenl.  R.  126) 
Esmond  v.  Tarbox  (7  Greenl.  R.  61)  ;  Machias  v.  Whitney 
(4  Shepley,  R.  342)  ;  Herbert  v.  Wise  (3  Call,  R.  239) 
Dewitt  v.  Lashbrook  (2  Dana,  R.  2)  ;  Brown  v.  Gray 
(3  Greenl.  R.  126)  ;  Pemam  v.  Ward  (6  Mass.  R.  133) 
Magoun  v.  Lapham  (21  Pick.  R.  135).  The  case  of  Frost 
V.  Spaulding  (19  Pick.  R.  445)  is  directly  in  point;  and 
affirms  the  principle,  by  which,  we  say,  the  present  case  is 
governed.  In  the  present  case,  however,  the  facts  are  stronger 
to  support  the  principle,  than  in  the  case  last  cited,  inasmuch, 
as  in  the  case  at  bar,  the  monuments  are  set  forth  in  the 
grant,  while,  in  the  case  cited,  the  monuments  were  not  fixed, 
until  after  the  deed  was  made.      See  also  Vase   v.  Handy 
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(2  Greenl.  R.  322)  ;  Wing  v.  Burgest  (1  Shepley,  R.  485)  ; 
WendeU  v.  The  People  (8  Wend,  R.  190). 

AO  grants  and  conveyances  are  supposed  to  be  made  with 
reference  to  an  actaal  view  of  the  premises  by  the  parties 
thereto ;  and  it  is,  therefore,  a  general  rule,  in  the  construction 
of  grants,  that  both  course  and  distance  must  give  way  to 
natural  or  artifik^ial  monuments  or  objects ;  and  courses  must 
be  varied,  and  distances  lengthened  or  shortened,  so  as  to 
conform  to  the  natural,  or  ascertained  objects  or  bounds  called 
for  by  the  grant.    WendeU  v.  The  People  (8  Wend.  R.  190). 

Psicl  evidence  is  admissible  to  show,  that  a  course  and 
boundary,  in  a  survey  and  patent,  are  incorrectly  stated,  and 
that  they  are  otherwise  upon  the  ground.  Mageehan  v. 
Le$$ee  of  Adams  (2  Binn.  R.  109). 

C.  S.  Daveis  for  the  defendant,  in  support  of  the  motion 
for  a  new  trial,  aigued  in  substance  as  follows : 

The  first  rule  of  construction  requires,  that  the  intentions 
of  parties  should,  if  possible,  be  carried  into  effect. 

It  is  not  disputed,  and  does  not  admit  of  question,  that  the 
half-township,  granted  to  Taunton  and  Raynham,  should  abut 
upon  and  adjoin  the  million  acre  tract,  granted  to  Bingham.  ' 

But  it  is  contended,  that  this  should  not  prevent  the  intro- 
duction of  proof  by  parol  evidence,  that  such  intention  was 
not  carried  into  effect,  and  that  the  yeUow  birch  treey  referred 
to  in  the  survey  as  standing  on  the  line  of  the  million  acres, 

did  not,  in  fact,  stand  there. 

« 

The  general  rule,  that  monuments  referred  to  in  a  deed 
may  be  ascertained  and  established  by  parol  evidence,  is  not 
to  be  questioned.  £ven  this  case  affords  example  and  occa- 
sion for  its  application. 

Parol  evidence  is  to  be  received  to  prove  the  location  and 
previous  existence  of  the  million  acre  grant  to  Bingham,  and 
the  north  million  acre  line.     Such  testimony  does  not  vary, 
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nor  contradict,  the  language  in  the  convejrance.  On  the 
contrary,  it  only  applies  it. 

So,  there  may  be  two  or  more  streams,  trees,  (yellow  birch 
trees),  stakes,  or  other  monuments,  each  conforming  to  the 
description  in  the  deed  ;  and  in  such  case,  a  latent  ambiguity 
is  disclosed,  which  may  be  explained  by  parol  evidence. 

If,  in  attempting  in  this  case  to  designate  upon  the  earth 
the  bounds  named  in  the  conveyance,  it  had  been  found,  timl 
there  was  no  such  location  as  the  million  acres,  and  no  such 
north  line ;  then  so  much  of  the  description,  though  apparently 
plain  and  clear,  would  have  been  found  to  be  iidse,  and  that 
portion  must  have  been  rejected. 

And  parol  proof  might  then  have  been  admitted,  to  prove 
the  situation  of  the  yeUow  birch  tree ;  and  that  proof  would 
not  have  contradicted  any  thing,  which  could  be  regarded  as 
a  part  of  the  deed. 

When  a  conveyance  declares  a  fact,  as  that  the  land,  con- 
veyed or  granted,  adjoins  a  rivers  or  a  ttreety  or  a  roadf  parol 
evidence  cannot  be  admitted  to  prove,  that  it  does  not,  unless 
a  latent  ambiguity  be  found,  or  unless  the  allegation  be  found 
to  be  false,  and  is,  therefore,  rejected. 

When  the  monuments  referred  to  in  the  location  of  this 
grant,  such  as  the  million  acre  grant,  and  the  north  million 
acre  line,  are  found  to  exist,  as  described,  to  allow  the  land 
granted  to  be  separated  from  them  by  parol  evidence,  would 
be  to  give  a  preference  to  that,  which  is  uncertain,  dependent 
on  memory,  and  subject  to  change,  to  that,  which  is  clearly 
expressed,  and  declared  in  writing,  and  is  of  positive  and 
certain  designation. 

The  north  line  of  the  million  acres,  already  surveyed,  was 
a  monument,  named  in  the  grant,  as  where  the  yellow  birch 
stood  ;  and  it  appears  to  have  been  adopted  for  the  purpose 
of  defining  with  certainty  its  position  and  situation. 

The  yellow  birch  tree  is  not  to  be  disturbed  or  separated 
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from  the  million  acre  north  line.  The  lai^age  used  in  the 
ooDveyance  would  be  contradicted,  and  the  conveyance  itself 
80  lar  defeated* 

If  there  should  be  two  monuments,  equaUy  certain  and 
permanent,  and  alleged  to  be  found  at  the  same  point,  and  it 
should  appear  in  proof,  that  both  existed,  but  not  at  the 
sune  point,  a  false  description  would  be  disclosed ;  and  it 
would  become  necessary  to  determine,  from  other  parts  of  the 
con¥e]rance,  which  allegation  was  false,  and  which  was  to  be 
rejected.  But  where  two  monuments,  one  of  certain,  and 
one  of  uncertain  location,  are  stated,  to  adjoin  each  other,  the 
one  of  certain  location  must  be  regarded  as  named  for  the 
purpose  of  making  the  position  of  the  other  certain. 

The  grant  in  this  case  declaring,  that  the  land  granted  to 
Taunton  and  Raynham  does  adjoin  the  million  acres,  the 
parol  evidence  to  show,  that  the  yellow  birch  tree,  mentioned 
as  being  in  that  line,  was  elsewhere,  is  inadmissible. 

The  following  cases  were  then  cited.  To  the  question  of 
construction,  —  Friar  v.  Johnson  (8  Johns.  R.  496)  ;  Presion 
▼.  Bowman  (6  Wheat  R.  580)  ;  Blagge  v.  Miles  (1  Story, 
R.  426) ;  Thomas  ▼.  Hatch  (3  Sumner,  R.  170) ;  Vosc  v. 
Hmdy  (2  Greenl.  R.  322)  ;  Frost  v.  Spatdding  (19  Pick.  R. 
445)  ;  Urry  v.  Burgess  (1  Shepley,  R.  111).  To  the  ques- 
tion of  boundary,  Newson  v.  Fryor^s  Lessee  (7  Wheat.  R. 
7) ;  Preston  v.  Bowman  (6  Wheat.  R.  580)  ;  L<mf^  v. 
Norton  (8  Greenl.  R.  69)  ;  Mcber^s  Lessee  v.  Walker 
(9  Cianch,  R.  173)  ;  S.  C.  (4  Wheat.  R.  488). 

Stort,  J.  The  charge  of  the  learned  Judge  of  the  District 
Court  comes  to  this ;  that  if  the  north  line  of  the  Bingham 
purchase  was  not  coincident  with  the  monuments  on  the  land, 
granted  by  the  Commonwealth  of  Massachusetts  to  the  towns 
of  Taunton  and  Raynham,  then  the  monuments  were  to 
govern,  and  not  the  Bingham  line,  and  consequently,  that  the 
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tide  of  the  defendant,  under  the  towns  of  Taunton  and  Rayn- 
ham,  did  not  extend  to  the  Bingham  line,  and  the  demandanta 
were  entitled  to  the  gore  or  strip  of  land  between  that  line 
and  those  monuments,  under  the  grant  to  them  by  the  Com- 
monwealth. 

The  argument,  on  behalf  of  the  defendant,  is,  that  the 
charge  of  the  learned  Judge  was  erroneous,  because  it  was  the 
intention  of  the  government,  in  the  grant  to  Taunton  and 
Raynham,  to  make  the  southern  line  thereof  coincident  with 
the  Bingham  line ;  and  that  it  is  consequently  the  duty  of  the 
Court  to  give  effect  to  that  intention,  although  thereby  the 
monuments  actually  on  the  land  should  be  disr^iarded.  But 
this  is  assuming  the  very  point  in  controversy.  I  agree,  that, 
in  this  case,  as  in  others,  arising  upon  the  construction  of 
written  instruments,  the  Court  are  to  carry  into  effect  the 
intention  of  the  parties,  if,  by  law,  it  may  be  so  carried  into 
effect.  But,  then,  how  are  we  to  ascertain  the  intentioD  of 
the  parties?  Certainly  not  by  parol  evidence,  varying  the 
language,  or  by  mere  conjecture ;  but  by  the  application  of  just 
rules  of  interpretation  to  the  very  language  of  the  instrument 
itself.  Now,  it  may  be  assumed,  that  the  intention  of  the 
government  in  its  grant  was,  that  the  southern  line  thereof 
should  begin  at  the  Bingham  line;  but  it  was  equally  the 
intention  of  the  government  that  the  land  granted  should  be 
bounded  by  the  descriptive  monuments  stated  in  the  grant. 
The  government,  from  the  survey,  presumed,  that  the  monu- 
ments were  actually  on  the  very  boundary  line  of  the  Bing- 
ham purchase.  This  turns  out  to  be  a  mistake,  the  monuments 
are  at  a  considerable  distance  north  of  that  line;  and  they 
leave  a  gore  or  strip  of  land  between  the  two  tracts.  It  is  the 
common  case  of  a  latent  ambiguity ;  and  the  real  question  is, 
what  in  a  case  of  mutual  mistake  in  the  descriptive  words  of 
the  instrument  is  to  be  done  ?.  Now,  there  can  be  but  one 
of  two  courses  adopted  by  a  Court  of  Justice,  under  such  cir- 
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cumslances ;  one  of  which  is,  to  set  aside  the  instrument,  as 
inoperative,  on  account  of  the  mistake,  which  would,  in  this 
case,  be  to  defeat  the  object  of  both  parties ;  the  other  is,  to 
asoettain  the  real  intention  of  the  parties  from  the  words  of 
grant  taken  altogether,  ex  vUceribus  concessionis ;  and  to  give 
efiect  to  that  intention,  notwithstanding  the  misdescription,  if 
I  may  so  say,  cy  pres,  rejecting  such  of  the  descriptive  words 
as  are  inconsistent  with  that  intention,  or  are  properly  to  be 
deemed  subordinate,  as  accidents,  and  not  as  incidents  thereto. 
This  latter  doctrine  is  the  doctrine  adopted  by  Courts  of  law, 
upon  the  ground  of  the  well  known  maxim,  Ut  res  magis 
mUat^  quam  pereaL    There  is  no  magic  in  particular  instru- 
ments ;  the  doctrine  is  equally  applicable  to  all  instruments, 
where  the  intention  is  sought  for,  and  is  to  be  executed. 
Thus,  in  a  will,  if  there  be  a  general  intention  expressed,  and 
a  particular  intention  repugnant  to  the  former,  the  rule  of  in- 
terpretation is,  that  the  particular  intention  is  to  be  rejected, 
and  the  general  intention  is  to  be  carried  into  effect,  as  the 
predominant  intention  of  the  testator.     So  if  there  be  a  partial 
misdescription  in  a  will  of  the  devisee  or  legatee,  or  of  the 
thing  devised  or  bequeathed,  and  yet  the  party  or  the  thing 
can,  by  reasonable  interpretation,  be  ascertained  with  reference 
to  the  extrinsic  evidence,  creating  the  doubt,  Courts  of  law, 
as  well  as  of  Equity,  will  reject  such  part  of  the  misdescrip- 
tion as  is  manifestly  unessential,  and  give  full  effect  to  the 
main  intention,  deducible  from  the  words.     Now,  precisely 
the  same  doctrine  is  applied  to  the  interpretation  of  deeds, 
and  other  written  instruments.     If  the  descriptive  words  are, 
with  reference  to  the  actual  facts,  repugnant,  or  inconsistent 
with  each  other,  and  yet  the  intention  of  the  parties  can  be 
ascertained,  the  misdescription  will  not  vitiate  the  instrument ; 
but  it  will  yield  to  the  clearly  ascertained  intention.     And  it 
is  only  when  the  language,  with  reference  to  the  actual  facts, 
involves  such  fatal  errors,  and  mistakes,  as  leaves  the  Court 
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without  reasonable  means  of  ascertaining  the  real  intentkm, 
that  the  instrument  will  be  treated  as  a  nullity. 

It  is  with  a  view  to  ascertain  the  intention  of  the  parties  to 
deeds  and  grants,  that  Courts  of  law,  for  the  purpose  of  found- 
ing just  presumptions  of  the  intention,  have  adopted  certain 
rules  of  interpretation,  not  as  artificial  rules,  built  upon  mere 
theory,  but  as  the  true  results  of  human  experience.    When, 
therefore,  they  have  held  it  to  be  a  general  rule,  in  the  inter- 
pretation of  the  descriptive  words  of  deeds  and  grants,  that 
courses,  and  distances,  and  admeasurements,  and  ideal  lines, 
should  yield  to  known  and  fixed  monuments,  natural  or  arti- 
ficial, upon  the  ground  itself,  they  have  but  adopted  the  result 
of  the  common  sense  of  mankind,  because  sources  of  mistake 
may  more  easily  arise  from  the  former  than  from  the  latter ; 
and  it  is  more  likely,  that  men  may  commit  an  error  in  courses, 
or  distances,  or  admeasurements,  or  in  references  to  ideal  lines, 
such  as  those  of  surveys,  than  in  monuments,  and  fixed  and 
stationary  objects,  visible  on  the  very  land ;  and  that  in  pur- 
chases and  sales  and  bounties,  the  latter,  as  the  best  ordinary 
means  of  information,  as  well  as  of  exclusive  possession,  are 
uppermost  in  their  minds,  and  regulate  their  acts,  and  inten- 
tions.    Hence,  a  known  spring,  referred  to  as  the  corner  of  a 
boundary  line,  has  always  been  deemed  a  more  certain  refer- 
ence, in  the  understanding  of  the  parties,  than  the  ideal  line 
of  a  survey  of  the  land  of  another  person,  supposed  to  termin- 
ate at  the  same  place.     If  they  difier  in  point  of  location,  the 
uniform  rule  is,  that  the  spring  governs  as  to  the  corner  bound- 
ary, and  not  the  survey.    For  the  like  reason,  the  plan  of  a 
survey,  if  it  does  not  coincide  with  the  actus  Imonuments  on 
the  land,  yields  to  the  latter  in  point  of  certainty,  and  proof 
of  intention.     The  same  ground  is  equally  true  as  to  courses 
and  distances  from  monument  to  monument.     If  they  difier, 
the  monuments  govern,  and  not  the  courses  or  distances ;  or, 
in  other  words,  measurements  yield  to  monuments,  because 
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tlwf  are  more  open  to  mistake,  and  less  carefully  observed^ 
or  significantly  marked. 

I  have  dwelt  the  more  upon  this  point,  because  the  main 
■liesB  of  the  aigoment  has  been  rested  upon  the  supposed  in- 
tention of  the  parties  ;  and  it  has  been  pressed  upon  the  Court, 
that  the  cases,  which  have  been  already  decided,  do  not  con* 
dude  the  present  case  ;  or,  indeed,  if  they  otherwise  would, 
that  they  are  not  founded  upon  satisfactory  reasoning*  In 
my  judgment,  all  the  cases,  dted  at  the  bar,  turn  upon  one 
and  the  same  general  principle ;  and  that  is,  to  give  effect 
to  the  real  intention  of  tl^e  parties,  whenever  it  can  be  ascer- 
tained from  the  words  of  the  instrument,  and  the  actual  state 
of  the  frets ;  and  if  there  is  a  misdescription,  to  apply  the 
common  rules  of  interpretation  to  resolve  the  doubt,  and  to 
give  effect  to  the  predominant  intention. 

Besides ;  We  must  treat  the  present  case  exactly  in  the 
same  way,  as  if  the  grant,  instead  of  being  a  bounty,  had  been 
a  sale  for  a  valuaUe  consideration  by  the  government  Sup- 
pose, then,  that  the  north  line  of  the  Bingham  purchase,  in- 
stead of  falling  short  of  the  mtmuments,  had  actually  ex- 
tended far  beyond  and  within  them,  so  as  to  have  cut  off  one 
third  of  the  granted  land,  owing  to  the  monumental  bounda- 
ries, what  would  have  been  the  l^;al  result  ?  Would  the 
government,  if  the  grant  had  amongst  other  covenants  con- 
tained a  covenant  of  warranty,  be  entitled  to  set  up  the 
defence,  that  the  Bingham  line  was  the  boundary,  and 
not  the  monuments ;  and  hence,  that  there  was  no  breach 
of  the  warranty  ?  Clearly,  such  an  interpretation  would 
be  held  inadmissible;  and  yet  it  ought  to  prevail  in  that 
case,  if  it  be  allowed  to  prevail  in  the  present  case.  In- 
deed, in  cases  of  this  sort,  the  principles  of  interpretation 
mast  be  the  same,  whether  the  grant  be  a  public  grant,  or  a 
private  grant  The  boundaries,  in  case  of  a  misdescription, 
moat  be  ascertained  precisely  by  the  same  rules,  and  none 
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Other,  since  the  intention  must  be  the  same,  whether  the  grant 
be  public,  or  private.  It  is  essential  to  the  protection  of  titles, 
that  the  interpretation  should  depend  upon  known,  fixed,  uni- 
form principles,  and  not  upon  the  conjectures  of  judges,  ot  Uis 
nice  balancing  of  possible  intentions,  or  the  supposed  leading 
but  undefined  motives,  in  a  particular  grant. 

What  ground  is  there  in  the  present  case,  any  more  than 
in  any  other,  to  suppose,  that  the  line  of  the  Bingham  pur- 
chase was,  in  the  view  of  the  parties,  primary  in  importance, 
and  that  the  monuments  on  the  ground  were  to  yield  to  that 
line,  although  it  might  be  a  mere  imaginary  line,  wholly  depend- 
ent  upon  courses,  and  distances  and  quantity  of  acres,  not  in- 
cluded within  any  visible  boundaries  on  the  land,  or  otherwise 
precisely  defined  ?  I  profess  myself  unable  to  perceive  any 
ground  for  such  an  interpretation.  Suppose  the  Bingham  line, 
truly  run,  had  receded  three  miles  south  of  the  line,  held  by 
possession,  would  the  grant  to  Taunton  and  Raynham  reach 
those  three  miles,  and  over  all  the  intermediate  space,  although 
instead  of  a  half  township,  it  might  then  include  a  whole  town- 
ship ?  Or,  under  the  like  circumstances,  would  the  line  by  pos- 
session govern,  althou^  it  varied  equally  from  the  monuments 
and  from  the  true  line  ?  The  truth  is,  that  the  moment  we  de- 
sert the  old  rules  of  interpretation,  we  are  ofi*  of  soundings,  and 
deliver  over  the  titles  to  lands  to  interminable  doubts.  Here, 
if  ever,  the  rule  should  apply.  Via  triia,  via  tuta.  For  myself, 
I  must  say,  that  all  the  authorities,  cited  on  the  present  occa- 
sion, are  in  my  judgment  harmonious  upon  this  subject ;  and 
they  diflfer  only  in  applying  the  same  general  rule  to  the  vary- 
ing circumstances  of  each  particular  case,  with  a  correspond- 
ent flexibility  of  force  and  adaptation. 

The  case  of  Newtom  v.  Pry  or  (7  Wheat.  R.  7),  afibrds  a 
strong  illustration  of  tlie  general  doctrine.  It  was  there  said, 
by  the  Court,  that  the  general  rule  in  all  cases  of  this  sort,  is, 
''  That  the  most  material  and  most  certain  calls  shall  control 
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tbo0e^  which  are  less  material  and  less  certain.  A  call  for  a 
material  object,  as  a  river,  a  running  stream,  a  spring,  or  even 
a  marked  tree,  shall  control  both  course  and  distance.''  The 
same  doctrine  was  fully  recognized  and  acted  upon  in  Mch- 
ef»'  Lessee  v.  Walker  (9  Cranch  R.  173)  ;  in  Preston  v.  Bow- 
mar  (6  Wheat.  R.  380);  in  Barclay  v.  HoweWs  Lessee  (6 
Peters  R.  49S) ;  in  Boardman  v.  Reed  tf  Ford^s  Lessee  (6 
Peters  R.  328),  and,  indeed,  in  all  the  subsequent  cases,  which 
have  come  before  the  Supreme  Court  of  the  United  States. 
Decisions  of  a  simlar  nature  are  to  be  found  in  the  reports  of 
manj  of  the  States  in  the  Union ;  and  with  such  a  uniformity  of 
interpretation  of  the  doctrine,  as  is  rarely  to  be  found  in  any  oth- 
er daas  of  cases.^  The  authorities,  cited  at  the  bar,  from  the 
Maine  and  Massachusetts  Reports,  fully  sustain  the  same  posi- 
tion. The  same  rule  pervades  the  whole  current  of  the  Eng- 
lish authorities ;  and  the  leading  cases  will  be  found  referred 
to,  in  Dae  dem.  Smith  v.  GaUoway  (5  Bam  and  Adolpb.  43). 
In  short,  the  maxim,  Faba  demonstratio  non  nocet,  cum  de 
corporo  constat^  is  here  applied  with  good  significance  and 
jtfopriety ;  and  the  intention,  which  overrides  the  mistake  in 
the  description,  is  deduced  from  other  demonstrations  less 
ftiDible  and  more  certain,  both  in  character  and  importance. 
The  case  of  Frost  v.  SpatUding  (19  Pick.  R.  445),  approaches 
very  nearly  in  its  main  circumstances  to  the  present  case  ;  and 
if  an  authority  was  wanting,  it  would  certainly  have  a  persua- 
sive influence.  But  I  prefer  to  place  the  present  case  upon  the 
general  ground  already  mentioned,  as  one  sustained  by  solid 
reasoning,  just  interpretation,  and  general  convenience. 

The  motion  for  a  new  trial  must  therefore  be  over-ruled, 
and  judgment  on  the  verdict  be  given  for  the  demandant. 

Judgment  for  the  plaintifi*. 


(1)  See  many  cases  collected  in  Metcalf  and  Perkiiis's  Digest,  title 
BomidaiieB,  voL  L  p.  473  to  47a  Greenleaf  on  Evid.  §  301,  and  the  au- 
thoritiee  tiiere  cited. 
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Peter  H.  Pierce  et  al.  v.  Hastings  Strickland. 

Whsrs  an  under-sheriff  attached  certain  goods  without  a  schedule,  and 
made  return  thereof  as  of  the  value  of  $f  000,  and  obtained  a  receiptor 

r 

therefor  with  the  consent  of  the  pluntiff's  attorney,  and  afterwards,  hj 
leave  of  the  State  Court,  amended  his  return  by  reducin||r  the  sum  to 
^8,900,  the  actual  value  of  the  goods ;  It  wu  hdd^  that  it  was  within  the 
discretion  of  the  Court  to  allow  such  an  amendment,  it  being  a  case  oT 
pure  mistake ;  and  that  the  decision  by  the  State  Court  was  not  revisa- 
ble  by  the  Circuit  Court. 

HM^  also,  that  in  cases  of  special  attachment,  the  plaintiff's  attorney  has 
an  implied  authority  to  do  all  acts,  which  the  interests  of  his  clients  may 
require,  and  that,  in  the  present  case,  his  assent  to  the  appointment  of  a 
receiptor  was  conclusive. 

Where  an  officer,  with  the  creditor's  consent,  makes  a  valuation  of  goods, 
without  taking  an  inventory,  such  valuation  is  to  be  considered,  friimd 
fade^  as  fair  and  just,  and  the  burthen  of  proof  is  on  the  officer  to  estab- 
lish the  contrary ;  but  it  does  not  operate  as  an  estoppel. 

Where  an  officer  is  sued  for  any  official  misfeasance,  the  plaintiff  can  re- 
cover only  his  actual  loss,  arising  therefrom. 

The  consent  of  the  creditor  to  the  bailment  to  a  receiptor  of  goods  attached 
only  exempts  the  attaching  officer  for  losses  not  occasioned  by  his  neglect 
or  misfeasance. 

In  this  case,  the  original  declaration  was  upon  a  refusal  to  deliver  up,  upon 
an  execution,  goods  valued  at  $7000,  and  upon  leave  to  amend,  granted  bj 
the  Court,  a  new  count  was  introduced,  claiming  them  at  $2200 ;  and 
It  toas  heldy  that  although  it  was  within  the  discretion  of  the  Court  to 
allow  the  new  count,  yet,  since  the  line  of  defence  was  thereby  materially 
changed,  it  ought  only  be  granted  upon  payment  of  the  defendant's  costs 
up  to  the  time,  when  the  offer  to  file  such  eoont  was  made. 

Cabs  by  the  plaintiffs  against  the  defendant,  a  Deputy  Sheriff 
of  the  County  of  Penobscot,  Maine,  for  an  official  n^lect  and 
mififeasance  in  not  satisfying  an  execution  in  favor  of  the 
plaintifis  against  one  Dwight  Allen,  out  of  certain  goods, 
which  had  been  attached  upon  the  mesne  process  in  the  same 
suit.  The  original  declaration  contained  various  counts.  The 
first  was  for  not  safely  keeping  the  goods*  The  second  for 
ftlsely  and  fiaudulently  alt^ng  the  return  upon  the  original 
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writ  as  to  the  value  of  the  goods.      The  third  was  for  falsely 
and  fraudulently  altering  a  receipt  given  for  the  goods. 

The  case  came  before  the  Court  upon  the  following  facts : 
The  plaintiffs,  by  their  attorney,  Enoch  Brown,  instituted  a 
fmit  agunat  Dwight  Allen;   the  writ  was  delivered  to  the 
defendant,  a  deputy  sheriff,  for  service,  and  he  made  return 
thereon  of  an  attachment  of  '^sundry  goods,  wares,  and  mer- 
chandize, as  the  property  of  the  said  Allen,  beiog  all  the 
goods  in  the  store,  of  the  value  of  $7000."     No  inventory 
was  taken,  but  a  valued  receipt  was  given,  corresponding  to 
the  return,  which  was  approved  by  the  plaintiff's  attorney. 
The  defendant,  while  the  action  was  pending,  and  after  he 
had  ceased  to  be  an  officer,  altered  the  return  and  the  receipt, 
by  changing  the  estimated  value  therein  from  $7000  to  $2200, 
the  latter  sum  being  the  actual  value  of  the  goods.    This 
amendment  was  made  by  him  under  leave  to  amend,  granted 
to  him  by  the  State  Court,  the  plaintiff's  attorney  consenting 
to  such  an  alteration,  as  should  reduce  the  valuation  to  the 
actual  worth  of  the  goods  attached.    Judgment  was  recovered 
in  the  suit,  and  execution  issued  for  $7000,  but  the  defend- 
ant refused  to  deliver  goods  of  such  a  value. 

Bogeri  and  GretnUaf  for  the  plaintiff;  AppUion  (with 
whom  were  FesMtnden  and  DebhO)^  for  the  defendants. 

The  argument  for  the  plaintiffs  was,  in  substance,  as  fol- 
lows: 1.  The  defendant  having  affixed,  in  his  original  return, 
and  in  his  original  receipt,  a  certain  valuation  of  the  personal 
property  attached  by  him,  is  concluded  thereby.  If  he  would 
have  avoided  such  a  liability,  he  should  have  taken  an  invento- 
ry of  the  goods,  and  then  parol  evidence  would  have  been  ad- 
to  show  their  value.    But  not  having  done  so,  there  is 
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nothing  whereby  to  correct  the  return ;  and  as  no  other  rule 
or  measure  of  ascertaining  the  damages  was  agreed  upon, 
than  the  return,  the  value  stated  therein  is  to  be  taken  as  the 
liquidated  amount  of  damages,  which  the  debtor,  the  sheriff^ 
the  receiptor,  and  the  plaintiff,  are  estopped  from  disputing. 

Where  a  sum  is  named,  and  the  damages  are  incapable  of 
ascertainment  by  any  satisfactory  or  known  rule,  it  is  con- 
sidered as  liquidated  damages,  and  concludes  all  parties. 
Fletcher  v.  Dytche  (2  T.  R.  32) ;  Lowe  v.  Peers  (4  Burr. 
R.  2225) ;  Pierce  v.  FuUer  (8  Mass.  R.  223) ;  Nobk  v. 
Bates  (7  Cow.  R.  307)  ;  Smith  v.  Smith  (4  Wend  R.  468)  ; 
Jones  V.  Green  (3  Younge  and  Jerv.  R.  298) ;  Woodward  y. 
QiUs  (2  Vern  R.  119)  ;  Brooks  v.  Hubbard  (3  Conn.  58). 
The  reason,  why  an  estimated  value  is  thus  conclusively  taken, 
is  stated  in  Story  on  Bailments,  254. 

That  the  receiptor  is  conclusively  bound  by  the  value  ex- 
pressed in  the  receipt,  if  no  inventory  is  taken,  was  settled  in 
Jewett  V.  Torrey  (11  Mass.  R.  219);  see  also  Drown  v. 
Smith  (3  N.  Hamp.  R.  299).  So,  also,  where  a  sheriff  returns, 
that  his  bailiff  had  seized  goods  on  ^Jieri  facias,  to  the  value 
of  £  160,  which  were  rescued ;  it  was  held,  on  scire  facias, 
against  him,  that  he  was  liable  for  the  amount  returned. 
Mildmay  v.  Smith  (2  Saund.  R.  343) ;  Clarke  v.  Withers 
(2  Ld.  Raymond  R.  1072) ;  S.  C.  (1  Salk.  R.  322;  6  Mod. 
R.  290 ;  Holt  303,  646).  See,  also,  as  to  the  conclusiveness 
of  the  return.  Drown  v.  Smith  (3  N.  Hamp.  R.  299)  ;  Bridge 
V.  Wyman  (14  Mass.  R.  195)  ;  Wakefield  v.  Stedman  (12  Pick. 
R.  562). 

The  receipt  is  conclusive  evidence  of  the  attachment,  and 
of  property  in  the  debtor ;  Lyman  v.  Lyman  (1 1  Mass.  R.  17) ; 
Spencer  v.  Williams  (2  Verm.  R.  212) ;  Burley  v.  Hamilton 
(15  Pick.  R.  40).  And  the  creditor  has  also  an  interest  therein. 
See  Clark  v.  Clough  (3  Greenl.  R.  357)  ;  Cooper  v.  Mowry 
(16  Mass.  R.  8). 
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Here^  the  plaintifis  waived  their  right  to  have  an  inventory 
taken  in  consideration  of  the  receipt,  as  originally  shown  to 
their  attorney,  and  of  the  officer's  return  of  the  gross  amount. 
They  reposed  upon  this  security,  and  had  no  means,  subse- 
quently, of  ascertaining  the  nature  or  value  of  the  goods; 
and,  therefore,  the  sherilBT  cannot  deny,  that  he  attached  goods 
to  the  value  of  ^7000,  and  the  plaintiffs  have  a  vested  right 
against  him  for  that  amount,  and  also  in  the  receipt,  as  col- 
kteral  security  therefor :  — 

2d.  Have  these  rights  ever  been  destroyed  ?  The  sheriff 
has,  by  leave  granted  by  order  of  Court,  amended  his  return 
by  subfltituting  2000  for  7000 ;  but  what  is  the  effect  of  such 
an  amendment  upon  the  right  pf  parties  ? 

The  discretionary  power  of  the  Court  to  allow  amend- 
ments, is  limited  in  its  operation  to  remedies  and  forms  of 
proceeding.  The  leave  to  amend  an  officer's  return  is  never 
granted,  unless  there  is  something  to  amend  by ;  Haven  v. 
Snow  (14  Pick«  R.  28).  When  leave  is  given  to  amend,  its 
effect  is  only  to  protect  the  officer  from  punishment  criminally, 
for  jnisdemeanor  or  for  forgery,  to  which  he  would  be  liable, 
if  an  alteration  were  made  without  authority.  But  the  effect 
of  the  amendment,  when  made,  is  an  open  question ;  Emer* 
son  V.  l^ton  (9  Pick.  R.  167,  170).  And  it  cannot  be  per- 
nutted  to  disturb  or  devest  rights  already  vested ;  since  this 
would  be  to  give  greater  effect  to  the  order  of  a  judge  at  nisi 
jprtat,  without  a  hearing,  than  to  a  solemn  judgment  in  bank ; 
inasmuch  as  an  order  of  leave  to  amend  is  not  open  to  re- 
vision, nor  revisable  on  error.  However  the  amendment  be 
made,  it  is  made  at  the  peril  of  the  officer;  Thatcher  v. 
Miller  (11  Mass.  R.  413);  fVetts  v.  Battelk  (11  Mass.  R. 
481). 

The  general  course  of  the  Courts  is,  first,  to  ascertain  the 
nature  of  a  proposed  amendment,  and  if  it  will  disturb  vested 
to  refuse  permission  to  amend ;  WHUams  v.  Bracken 
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(8  Mass.  R.  240) ;  Freeman  v.  Paul  (3  Greeol.  R.  260)  ; 
Mtart  Y.  Osgood  (7  GreenL  R.  146).  But  whether  this 
pradent  forecast  be  exercised  or  not,  the  jHinciple  is  the 
same.    Vested  rights  cannot  be  taken  away  nor  impaired. 

3d.  The  plaintiffs  have  done  nothing  to  impair  the  righto 
vested  in  them.  Neither  the  sheriff,  nor  the  Court,  as  we 
have  seen,  could  impair  or  modify  such  rights ;  nor  had  the 
attorneyi  Mr.  Brown,  any  right  to  consent  to  any  modification 
thereof.  An  attorney,  it  is  true,  has  power  to  control  the 
proceedings,  and  to  \lo  all  acts  necessary  and  conducive  to 
the  collection  of  the  debt.  But  he  cannot  defeat  it ;  nor  com- 
pound it ;  Lewii  v.  Qamage  (1  Pick.  R.  347) ;  nor  assume 
it,  if  the  judgment  debtor  is  his  own  creditor  to  the  same,  or 
a  greater  amount ;  nor  can  he  receive  pay  by  securities  against 
other  persons  to  be  collected  and  accounted  for ;  LcmgdoK  v. 
Potter  (13  Mass.  R.  319).  If,  therefore,  the  return  had  been 
altered  with  Mr.  Brown's  consent,  the  alteration  would  have 
had  no  l^al  effect.  But  he  did  not  give  such  consent.  His 
approval  of  the  sheriff's  doings  goes  only  to  indemnify  the 
sheriff  against  any  action  for  making  the  attachment.  The 
paper  cannot  have  the  effect  of  releasing  the  officer  from  all 
liability  with  regard  to  the  care  of  the  goods,  and  the  solvency 
of  the  receiptors,  for  this  would  be  to  make  the  plaindA 
themselves  responsible  as  bailees,  which  he  could  not  do; 
Langdon  v.  Potter  (13  Mass.  R.  319).  Nor  is  there  any 
usage,  anterior  to  this  receipt,  which  would  give  validity  to 
the  acts  of  the  plaintiff's  attorney  in  the  approval  of  the  re- 
ceipt ;  and  if  there  were,  its  being  in  contravention  of  law,  it 
could  not  legalize  the  act.  So,  also,  the  plaintiffs  have  not 
approved  of  the  alteration,  nor  in  any  %vi8e  ccmfirmed  it. 

4th.  If  the  officer,  by  virtue  of  his  original  return,  rendered 
himself  liable  to  the  plaintiffs  for  the  amount  of  the  debt,  and 
if  the  plaintiff  be  presumed  to  know  the  law,  as  we  say  he  must 
be,  then  the  alteration  is  a  fraud  upon  the  phuntiA, 
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the  all^atioDs  of  the  second  count,  because  it  diminishes  his 
liahilitf. 

At  alt  events,  the  defendant  is  liable  on  the  last  count. 
This  count  does  not  introduce  a  neiv  cause  of  action,  because 
tbe  preceding  counts  show  the  nature  of  the  claim,  and  the 
kiter  simply  confirms  the  declaration  and  the  disclosures  in 
tbe  other  counts,  and  could  not  operate  as  a  surprise  upon  the 
defendants.  It  is  only  the  same  cause  of  action,  differently 
•et  Ccwth. 

Tbe  aigdment  for  the  defendants  was  as  follows : 

1.  Tbe  first  count  is  for  not  safely  keeping  certain  goods, 
wares,  and  merchandize,  attached  in  the  writ.  Pierce  if  al.  v. 
.ABtiu  The  defence  is,  that  the  attachment  was  made  by 
direction  of  the  plaintiff's  attorney,  and  that,  by  the  same 
amhority,  a  receipt  was  taken,  and  tbe  officer  thereby  released 
from  his  responsibility  for  the  safe  keeping  of  the  goods  at- 
tached. 

It  is  well  established,  that  the  oflicer  is  discharged  when  he 
acts  by  the  authority  of  the  plaintiff;  Dunham  v.  Wild  (19  Pick. 
SSO).  He  is  equally  so,  when  he  acts  in  pursuance  of  direc- 
tiooa  given  by  the  attorney  to  the  plaintiff.  The  sheriff  is  not 
bound  to  make  a  special  service  by  attachment,  without  direc- 
tions to  that  effect ;  Betts  v.  Norris  (3  Shep.  469).  If  the 
attorney  may  direct  an  attachment,  and  if  the  sheriff  be  not 
bound  to  make  one  without  such  directions,  it  would  seem  to 
follow,  that  if  he  direct  one  to  be  made,  he  might  likewise 
direct  as  to  the  mode  and  manner  of  such  attachment,  and  as 
to  tbe  custody  of  the  goods  so  attached. 

The  powers  of  an  attorney  are  much  more  extensive  in  this 
omintry  than  in  England.  He  may  refer  an  action ;  Buckland 
V.  Conway  (16  Mass.  396).  He  may  bind  his  client  by  en- 
tering into  a  recognizance ;  1  Pick.  462.  He  may  admit  facta 
or  eoofest  judgment ;  5  N.  Hamp.  R.  398 ;  8  N.  Hamp.  R.  580. 
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He  may  release  the  right  of  review ;  5  N.  Hamp.  R.  393. 
His  agreement,  that  the  plaintiff  shall  release  bail,  operates 
as  a  discharge ;  1  Murphy  146.  He  may  be  a  party  to  an 
assignment;  Gordon  y.  Coolidge  (1  Sumn.  537).  He  may 
consent  to  be  defaulted  or  may  discontinue  an  action ;  2  Ld. 
Raymond  1142.  The  Court  will  enforce  his  agreements 
against  his  principal ;  Union  Bank  v.  Geary  (5  Pet.  99).  Even 
his  compromises  will  be  enforced,  though  strictly  he  may  have 
no  authority  to  make  any  ;  Holker  v.  Parker  (7  Cranch  436). 
His  directions  as  to  the  mode  of  enforcing  an  execution  will 
be  binding  on  the  sheriff;  7  Cow.  739.  His  instructions  as 
to  time  and  method  of  selling  on  an  execution  are  a  suflScient 
justification  to  the  sheriff;  Lynch  v.  Commanweahh  (16  Serg. 
and  Rawle  368) ;  Scott  v.  SUver  (5  Watts  325).  If  then  by 
a  discontinuance  or  by  a  reference  of  all  demands  he  may 
entirely  vacate  the  attachment,  why  may  he  not  modify  it  ? 
The  greater  includes  the  less.  If  the  attorney  may  not  give 
directions  as  to  the  mode  in  which  property  attached  may  be 
kept,  it  would  seem,  that  he  could  not  direct  the  surrender  of 
property  attached,  even  though  satisfied,  that  it  did  not  be- 
long to  the  judgment  debtor.  Indeed,  it  is  equally  the  inter- 
est of  all  parties,  that  the  attorney  should  have  this  authority. 

2.  In  the  second  count,  the  plaintiff  claims  on  the  ground 
of  a  false  and  fraudulent  alteration  of  the  return,  in  relation 
to  the  value  of  the  property  attached.  Claiming  the  amend- 
ment (or  alteration)  of  the  return  to  have  been  made  falsely 
and  fraudulently,  the  plaintiff  would  seem  to  concede  the 
right  to  amend. 

The  plaintiffs  by  the  record  of  the  proceedings  in  the  suit. 
Pierce  Sf  aL  v.  Atlen^  to  which  they  were  parties,  show,  that 
whatever  was  done  was  done  by  leave  of  Court.  They  aie 
estopped  to  contest  whatever  is  therein  alleged  to  have  been 
done  under  the  sanction  of  the  Court,  whose  records  they 
produce.    But  the  Court  had  full  authority  to  authwise  the 
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amendment,  it  being  to  correct  a  mistake.  The  Court  even 
after  the  lapse  of  twenty  years,  will  allow  an  officer  to  amend 
his  return  for  the  purpose  of  correcting  an  error.  Gihutn  v. 
SteUon  (4  Shep.  125);  Eveleth  v.  Ldttk  (4  Shep.  374); 
Tkaieher  v.  MilUr  (1 1  Mass.  413)  ;  Buck  v.  Hardy  (6  Greenl. 
162).  The  town  clerk  may  amend  a  record,  though  others 
may  have  contracted  upon  the  faith  of  it ;  Chamberlain  v. 
Dover  (1  Shep.  466). 

The  granting  or  refusing  leave  to  amend  was  purely  a  matter 
of  discretion  in  the  Court,  and  their  determination  is  conclu- 
sive on  all  parties.  Foster  v.  Haines  (1  Shep.  307) ;  Sheehy 
V.  MandeviUe  (6  Cranch  253) ;  fVyman  v.  Dorr  (3  Greenl. 
163) ;  Clap  v.  Balch  (3  Greenl.  216).  Leave  to  amend  was 
granted  by  a  Court  having  competent  jurisdiction.  So  long 
as  a  judgment  remains  in  full  force,  it  is  in  itself  evidence  of 
the  right  of  a  party  to  the  thing  adjudged ;  Voorhees  v.  Bank 
of  United  States  (10  Pet  449).  Until  reversed,  the  judg- 
ments of  a  Court,  whether  correct  or  not,  are  binding  on 
every  other  Court.  Elliot  v.  Piersol  (I  Pet.  340)  ;  Haskell 
V.  Sumner  (1  Pick.  460). 

The  plaintiffs  claim  for  a  false  and  fraudulent  alteration  of 
a  return  made  by  the  officer.  It  was  done  in  pursuance  of 
leave  granted  by  the  Court.  The  allegation  is,  that  the  officer 
altered  the  estimated  value  of  the  property  attached  from  the 
true  to  a  diminished  and  false  value.  The  alteration  does 
not  affect  a  change  in  the  property  attached ;  that  remains 
identically  the  same  after,  as  before  the  amendment.  The 
only  alteration  is  in  the  estimated  value,  and  for  the  purpose 
of  correcting  a  mistake.  This  may  be  considered  as  substan- 
tially an  action  against  the  defendant  for  a  false  return.  The 
burthen,  then,  is  on  the  plaintiffs  to  show,  that  the  return  is 
Use.  The  truth  of  the  return  is  a  legal  presumption.  Clarke 
V.  Lyman  (10  Pick.  47) ;  Boynton  v.  WiUard  (10  Pick.  169) ; 
Bruce  v.  Holden  (21  Pick.  189).     The  amended  return^  as  it 
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Stands  on  the  place  of  the  original  return,  is  equally  to  be  pre- 
sumed true ;  Chamberlain  v.  Dover  (1  Shep.  472).  The 
evidence  offered  does  not  control  this  presumption  of  law. 
The  plaintiff  has,  therefore,  made  out  no  claim  for  damage. 

Besides,  the  amendment  does  not  vary  the  liability  of  the 
officer.  The  extent  of  the  sheriflf's  liability  is  the  damage 
actually  sustained.  Had  the  officer  made  no  attachment,  or 
falsely  returned,  that  he  could  find  no  goods,  the  actual  loos 
arising  from  such  false  return  would  be  the  measure  of  damage. 
Weld  V.  Bartlett  (10  Mass.  475)  ;  Eaton  v.  Ogier  (2  Greenl. 
49);  Brooks  v.  Hoyt  (6  Pick.  469);  Woods  v.  Vamum  (21  Pick. 
169) ;  Norton  v.  Valentine  (3  Shep.  37) ;  Clark  v.  «SruA 
(10  Conn.  I)  ;   Wild  v.  Green  (1  Fairf.  20). 

Had  there  been  no  amendment,  the  officer  might  have 
shown  that  the  property  attached  was  not  the  judgmeot 
debtor's.  Bursley  v.  Hamilton  (15  Pick.  40);  Toumsend  v. 
Newell  (14  Pick.  382);  12  Pick.  557.  The  estimate  oi 
value  can  no  more  operate  as  an  estoppel  than  the  assertion  of 
ownership  in  the  receipt.  The  plaintiff  then  has  sustained  no 
damage  by  the  alteration,  as  the  same  facts  might  have  been 
shown  in  reduction  of  damage. 

3.  The  third  count  alleges,  that  the  plaintiff  has  sustained 
damage  from  the  alteration  of  the  receipt  taken  by  the  officer. 
But  this  affords  no  legal  ground  of  complaint.  The  receiptor's 
liability  is  coextensive  with  that  of  the  officer.  The  amend- 
ment of  the  return  having  been  legally  made,  the  alteratioa 
of  the  receipt  follows  as  a  necessary  consequence ;  Norris  v. 
Brigham  (2  Shep.  431). 

4.  The  amendment,  by  which  the  plaintiffs  claim  to  recover 
for  the  goods  attached  according  to  the  amended  return  should 
not  be  allowed.  The  original  writ  was  for  a  different  cause 
of  action ;  as  different  as  a  claim  for  seven  thousand  dollars 
is  different  from  one  for  twenty-two  hundred  dollars.  This 
is  substituting  a  new  cause  of  action,  which,  under  the  circum- 
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Stances  of  the  case,  the  Court  will  not  allow.     EcUon  v. 
Ogier  (2  <Sreenl.  46)  ;  Tryon  v.  MiUer  (I  Wheat  11). 

Stort,  J.  —  In  the  present  case,  the  property  in  controversy 
was  attached  upon  the  original  writ,  and  consisted  of  all  the 
goods  in  the  store  of  the  judgment  debtor,  Dwight  Allen ; 
and  at  the  time  when  the  attachment  was  made  they  were 
estimated  in  the  gross  to  be  of  the  value  of  $7000,  and  were 
receipted  for  to  the  officer,  with  the  approval  of  the  plaintiff's 
attorney,  by  Messrs  Appleton  and  Hill  accordingly  ;  and  the 
officer  made  due  return  thereof,  as  of  the  value  of  $7000 
upon  the  writ.  Afterwards,  upon  a  discovery,  that  the  value 
of  the  goods  had  been  greatly  mistaken,  and  that  they  did 
not,  in  fact,  exceed  in  value  the  sum  of  $2300,  the  officer 
made  an  application  to  the  State  Court,  where  the  suit  was 
brought,  to  amend  his  return,  which  was  granted  by  the 
Court ;  and  the  officer  accordingly  amended  his  return,  so  as 
to  state  the  value  at  $2200,  wliich  it  is  not  now  denied  was 
the  fiur  value.  When  the  amendment  of  the  return  was 
made,  the  officer  had  ceased  to  be  in  office ;  but  he  was  in 
office  when  the  liberty  to  amend  the  return  was  granted. 

It  is  under  these  circumstances,  that  the  present  suit  was 
brought.  All  the  counts  in  the  original  declaration  proceed 
upon  the  ground,  that  the  officer  was  bound  by  his  return  to 
have  the  goods  forthcoming  to  the  value  of  the  $7000,  stated 
in  the  original  return.  A  new  count  has  since  been  offered 
to  be  introduced,  under  the  leave  granted  by  this  Court  to 
amend  the  declaration,  in  which  count  the  value  of  the  goods 
is  stated  to  be  $2200,  and  the  gravamen  is  the  refusal  of  the 
officer  to  deliver  up  the  same  to  the  new  officer,  to  whom  was 
entrusted  the  execution,  in  order  to  satisfy  the  same.  And 
one  point  is,  whether  this  count  does  not  contain  substantially 
a  new  cause  of  action ;  and,  if  so,  then  that  it  is  not  admissible 
ander  the  leave  to  amend.    I  think,  that  the  amendment  is 
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within  the  range  of  that  class  of  cases  in  which  this  Court  has 
been  accustomed  to  exercise  in  its  discretion  the  power  to 
amend ;  for  it  amounts  in  legal  effect  merely  to  cutting  dovrn 
the  claim  of  the  plaintiffs,  from  $7000  to  $2200.    Still,  bow- 
ever,  it  does  so  materially  vary  the  line  of  defence,  that  it 
must  operate  as  a  surprise  upon  the  defendant.    I  am  satisfied, 
that  it  ought  not  to  be  granted,  except  upon  the  payment  of 
the  costs  of  the  defendant  up  to  the  time  when  the  amended 
count  was  offered  to  be  filed.     So  that,  if  the  verdict  and 
judgment  of  the  Court  shall  solely  turn  upon  the  new  couat, 
it  seems  to  me  clear,  that  the  defendant  ought  to  be  placed  in 
the  same  situation,  as  if  he  had  been  apprized  of  the  restricted 
claim  at  the  commencement  of  the  suit,  and  had  been  at 
liberty,  upon  paying  the  $2200,  to  escape  from  all  subsequent 
costs.     This  is  a  matter,  however,  of  discretion  in  the  Court 
as  to  the  terms  of  granting  the  amendment. 

The  real  questions,  however,  upon  the  merits  of  the  case, 
are :  (1).  Whether  the  original  return  of  the  officer  was  abso- 
lutely conclusive  and  binding  upon  him  and  upon  the  receipt* 
ors  as  to  the  value  of  the  goods  attached,  notwithstanding 
that  valuation  was  founded  on  a  gross  mistake  of  all  the  parties, 
innocently  made  and  without  fraud.  (2).  If  it  would,  per  se, 
have  been  so  conclusive  and  binding  upon  him,  whether  the 
case  is  helped  by  the  amendment  made  in  conformity  with 
the  real  facts  by  the  authority  and  leave  of  the  State  Court. 
(3).  Whether  the  plaintiff's  attorney,  either  in  virtue  of  his 
general  authority,  as  attorney  in  the  suit,  or  under  the  special 
circumstances  of  this  case,  had  a  right  to  bind  his  clients  by 
the  approval  of  the  receipt. 

The  last  point  is  mainly  dependent  upon  local  habits,  usages 
and  practice  in  the  State,  rather  than  upon  any  well-defined 
principles  of  law,  applicable  to  the  general  rights,  duties  and 
powers  of  an  attorney ;  for  these  necessarily  vary  in  different 
States,  and  are  governed  by  such  local  habits,  usages  and 


MAY  TERM,  1842.  303 


Pierce  et  al.  v.  Strickluicl. 


practice.     By  the  general  principles  of  hw  (independent  of 
any  statate  regulation),  the  sheriff,  or  other  officer,  making  an 
attacbment  of  goods,  is  bound,  as  nearly  as  it  reasonably  can 
be  done,  to  give  in  his  return,  or  in  a  schedule  or  inventory 
annexed  thereto,  a  specific  description  of  the  goods  attached, 
their  quantity,  size  and  number,  and  any  other  circumstances 
proper  to  ascertain  their  identity.     But  I  do  not  know,  that 
he  is  absdutely  bound  to  affix  any  valuation  thereto ;  or  that, 
if  he  should,  that  valuation  would  be  conclusive  or  binding 
upon  the  attaching  creditor,  or  upon  the  debtor,  or  even  upon 
himself,  in  all  cases ;  for  he  is  to  have  the  identical  goods  forth- 
coming to  meet  the  exigencies  of  the  execution,  and  the  value 
of  the  goods  is,  or  may  be,  then  ascertained  by  the  sale  thereof 
OD  tlie  execution.    In  no  just  sense  is  the  sheriff  or  other  officer 
at  liberty  to  substitute  his  own  valuation  of  the  goods  in  lieu 
of  the  production  of  the  goods  themselves.     When,  therefore, 
he  chooses  to  deliver  over  the  goods  to  any  person,  who  shall 
agree  to  hold  the  same,  and  to  have  them  forthcoming  to 
meet  the  exigency  of  the  execution,  the  party  so  receipting  is 
but  his  own  bailee,  and  not  the  bailee  of  the  attaching  cred- 
itor.    As  between  himself  and  his  bailee,  the  sheriff,  or  other 
officer  may,  for  his  own  indemnity,  in  case  the  goods  are  lost, 
or  never  returned  by  the  bailee,  affix  a  value  to  the  goods ; 
which  value  will  be  conclusive  between  them,  unless  there  has 
been  some  gross  mistake  or  error  in  the  valuation.     But  if 
such  mistake  or  error  be  shown,  the  sheriff  or  other  officer 
would  not  be  entitled  to  recover  more  from  his  bailee  than  he 
was  liable  for  to  the  attaching  creditor  and  to  the  debtor ; 
for  be  would  then  have  received  a  full  indemnity.    In  no  case, 
whatsoever,  has  the  attaching  creditor  any  thing  to  do  with 
the  property,  after  it  is  attached  by  the  sheriff  or  other  officer ; 
and  of  course  the  bailment  is  res  inter  alios  acta.     But  it  may 
readily  be  conceived,  that,  in  many  cases,  the  sheriff,  or  other 
officer,  might  not  choose  to  place  the  goods  attached  in  the 
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hands  of  a  bailee,  or  friend  of  the  debtor,  for  safe  custody, 
without  the  assent  of  the  creditor ;  for  if  he  did,  and  the  goods 
were  lost,  or  wasted,  or  the  bailee  should  become  insolvent, 
he  would  be  responsible  therefor  to  the  creditor.     Hence,  I 
presume,  the  practice  has  grown  up,  and  it  is  not  an  un- 
natural one  for  the  sheriff  or  other  officer,  in  cases  where  the 
goods  are  delivered  to  a  bailee  on  his  receipt,  to  require  the 
consent  of  the  attaching  creditor  thereto,  the  effect  of  which 
consent  noust  be,  that  the  creditor  thereby  waives  any  daim 
against  the  sheriff,  or  other  officer,  in  case  the  goods  should 
not  be  forthcoming  beyond  the  amount,  which  the  sheriff  or 
other  officer  himself  is  able  by  the  exercise  of  due  diligence  to 
obtain  from  the  bailee  or  receiptor.     The  case  of  Dunham  v. 
Wild  (19  Pick.  520),  fully  recognizes  this  doctrine;  and  pro- 
ceeds upon  principles,  which  are  entirely  satis&ctory.     But 
that  case  by  no  means  establishes  the  proposition,  which  has 
been  pressed  at  the  present  argument,  that  the  creditor  thereby 
waives  all  remedy  against  the  sheriff  or  other  officer  by  assent- 
ing to  the  bailment.     In  that  case,  the  bailee  made  a  direct 
contract,  not  only  with  the  officer,  but  with  the  creditor,  to 
deliver  back  the  goods ;  and  the  Court  held,  that  the  officer 
was  not  responsible  for  the  sufficiency  or  the  fidelity  of  the 
bailee.     But  it  there  appeared,  that  the  goods  were  lost,  and 
that  the  bailee  was  insolvent ;  so  that  any  suit  by  the  officer 
would  have  been  utterly  nugatory*     But  if  the  bailee  wrong- 
fully withhold  the  goods,  and  is  not  insolvent,  I  apprehend,  that 
it  is  the  duty  of  the  sheriff,  or  other  officer,  to  pursue  the 
remedy  which,  under  the  bailment,  he  has  against  him ;  and 
if  he  neglect  that  duty,  the  creditor  has  his  remedy  over 
against  the  sheriff,  or  other  officer.     All  that  the  creditor,  by 
his  consent  to  the  bailment,  is  supposed  to  agree  to,  is  to  ex- 
onerate the  sheriff,  or  other  officer,  from  all  liability  for  losses 
occasioned  by  the  insolvency  or  want  of  fidelity  of  the  bailee; 
but  not  for  losses  occasioned  by  the  neglect  of  the  sheriff  to 
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enfofce  his  own  rights  and  remedies  against  his  bailee.  If  the 
cases  of  De  Moranda  v.  Dunkin  (4  Term  R.  1 19)  ;  and  Ham- 
ibtm  ▼•  Dalziell  (2  W.  Black.  952),  furnish,  as  they  may  (airly 
be  deemed  to  do,  an  analogy  to  support  the  exemption  of  the 
officer  from  responsibility  for  the  solvency  or  fidelity  of  the 
bailee,  appointed  by  the  consent  of  the  creditor,  the  case 
of  Taylor  v.  Richardson  (8  Term  R.  505),  qualifies  the  doc- 
trine, and  establishes,  that  it  does  not  exempt  the  oflicer  from 
any  other  consequences  resulting  from  his  own  default. 

But  passing  from  this  to  the  other  consideration  of  the 
right  and  authority  of  the  attorney  in  the  suit  to  give  such 
consent,  on  behalf  of  the  creditor,  to  the  delivery  of  the  goods 
attached  to  a  bailee,  or  receiptor,  I  have  already  suggested, 
that  it  must  mainly  depend  upon  the  local  habits,  usages  and 
practice  in  the  particular  case.  If  it  be,  as  I  take  it  to  be,  a 
Tery  common  practice  in  States,  where  attachments  of  prop- 
erty are  authorized  upon  mesne  process,  to  deliver  the  property 
to  some  suitable  bailee  or  receiptor,  it  is  doubtless  for  the  inter- 
est, both  of  the  sheriflf,  or  other  officer,  making  the  attachment, 
and  of  the  creditor,  that  such  person  should  be  above  exception 
as  to  property  and  solvency.  The  powers  and  authorities  of 
attorneys  in  suits  in  Massachusetts,  and  Maine,  and  probably 
in  many  other  States,  are  far  more  extensive,  than  they  are 
deemed  to  be  in  England.  The  cases  cited  at  the  bar  in 
behalf  of  the  defendant,  clearly  establish  this  point.  By  the 
law  of  Maine  the  officer  is  not  bound  to  make  a  special  attach- 
ment of  property,  unless  directed  to  do  so  by  the  plaintiff  or 
his  attorney.'  And  the  attorney,  to  whom  is  intrusted  the 
authority  to  commence  and  conduct  a  suit,  is  generally  under- 
stood, in  the  absence  of  all  special  instruction  from  his  client, 
to  possess  the  authority  to  make  such  attachments  or  not,  in 
his  discretion.     If  he  be  instructed  to  make  an  attachment,  it 
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would  Beem  to  be  a  natural  incideDt  thereto,  that  he  should 
act  in  reference  to  it  throughout  in  the  manner,  which  he 
should  deem  most  beneiicial  to  bis  client ;  for  cases  may  arise, 
in  which  the  nature  of  the  property,  or  its  situation  (as 
perishable,  or  otherwise  subjected  to  loss  or  injury),  may 
quire,  that  the  attorney  should  possess  authority  to  give  direc- 
tions, and  to  make  arrangements  accordingly  with  the  o&cer, 
for  the  purpose  of  protecting  and  preserving  the  interests  of 
his  client.     My  own  opinion  strongly  is,  that  the  attorney 
with  us  is  by  implication  clothed  with  authority,  in  all  cases 
of  this  sort,  to  do  all  the  acts,  which  are  usual  and  proper  to 
protect  the  interests  of  his  client  in  any  attachment,  as  a  part 
of  his  ordinary  duty.     It  is  for  the  interest  of  all  clients,  that 
this  authority  should  exist ;  for  it  would  otherwise  be  imprac- 
ticable in  many  cases,  without  great  expenses  and  delays,  to  do 
many  acts,  which  might  be  indispensable  to  the  security  of 
the  clients ;  and  for  any  abuse  or  misuse  of  his  authority,  the 
attorney  would  doubtless  be  liable  to  his  client.     In  short, 
up<Mi  this  point,  I  would  apply  and  follow  the  doctrine  laid 
down  by  Lord  Kenyon  in  De  Moranda  v.  DunJbn  (4  Term 
R.  120);  and  say,  ''The  agent  was  empowered  to  put  the 
writ  in  force,  which  certainly  includes  the  form  and  mode  of 
executing  it ; "  and  I  would  add,  of  making  it  most  effectual 
and  secure  for  his  principal,  for  all  purposes  of  the  suit. 

If,  therefore,  the  question  were  entirely  new,  I  should  not 
hesitate  to  say,  that,  upon  the  general  analogies  in  our  State 
jurisprudence,  the  attorney  had  an  implied  authority  in 
cases  of  special  attachment  to  approve  and  give  his  consent 
to  the  appointment  of  a  bailee  or  receiptor,  if  he  should  deem 
it  most  for  the  interest  of  his  client  But,  a  fortiori^  the 
doctrine  ought  to  apply,  where  the  practice  has  become  com- 
mon for  the  officer  to  make  such  bailments,  and  to  take  such 
receipts,  with  the  approval  of  the  attorney ;  for  under  such 
circumstances,  if  not  specially  objected  to,  it  may  be  presumed 
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to  he  left  to  the  discretion  of  the  attorney  by  his  client.  I 
understand,  moreover,  that  in  point  of  fact,  this  very  question 
has  come  several  times  under  the  cognizance  of  the  State 
Courts,  by  whose  adjudications  upon  it  I  should  certainly  feel 
myself  bound  ;  and  that  it  has  received  the  very  interpretation, 
wbicb  I  have  maintained. 

Then,  as  to  the  amendment  allowed  to  be  made  on  the 
offioer's  return  by  the  State  Court:  it  appears  to  me,  that 
this  Court  has  no  authority  to  revise  the  decision  of  the  State 
Court  upon  such  a  subject.    It  was  incident  to  the  exercise 
of  the  general  jurisdiction  of  that  Court,  of  the  nature  and 
extent  and  propriety  of  which,  the  State  Court  was  the  exclu- 
sive judge.     But  if  it  were  otherwise,  I  am  far  from  thinking 
opoD  general  principles,  applicable  to  amendments,  as  author- 
iied  and  allowed  in  most,  if  not  all  the  New  England  States, 
that  it  was  an  undue  and  unjustifiable  exercise  of  the  authority 
of  the  power  to  allow  amendments.     What  was  its  object  ? 
Not  to  state  &ct8,  which  were  untrue  and  unfounded  in  the 
case;  but  to  make  the  return  conform  exactly  to  the  real 
hctSf  where,  by  mistake,  an  egregious  error  had  occurred, 
injurious  to  the  rights  of  the  ofiicer,  and  to  the  benefit  of 
which  error  the  plaintifis  were  in  no  just  sense  entitled.     It 
is  said,  that  Courts  of  law  have  no  just  authority  to  allow 
amendments  to  be  made,  which  are  or  may  be  injurious  to 
the  rights  or  interests  of  third  persons.    If  by  this  position  be 
meant  their  real  rights  and  true  interests,  positively  and 
absolutely  vested  in  them  by  law,  I  agree  to  that  proposition. 
Botjf  it  be  meant,  that  the  power  of  amendment  cannot  and 
ought  not  to  be  exercised  by  the  Court  to  correct  a  positive 
mistake,  and  to  conform  the  return  to  the  true  state  of  the 
lacts,  I  am  by  no  means  prepared  to  admit  either  the  correct- 
ness, or  the  validity,  of  the  proposition,  in  point  of  law.     On 
the  contrary,  as  I  understand  it,  it  is  the  duty  of  the  Court, 
in  fit  cases,  as  an  exercise  of  sound  discretion,  to  allow  such 
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amendments)  where  they  are  in  furtherance  of  public  justice^ 
and  to  remedy  mischiefs,  resulting  from  accident  or  mistake. 
In  the  present  case,  the  attachment  was  made  of  a  shop  of 
goods,  in  general  terms,  valued,  in  gross,  at  ^7000.  Suppose 
its  real  value  were  only  $2200,  and  the  creditor's  debt  should 
be  $2200  only,  as  finally  fixed  by  the  judgment.  Could  a 
second  creditor  attaching  the  same  property  be  entitled  to 
hold,  under  the  second  attachment,  the  supposed  surplus 
beyond  the  first  judgment,  when,  in  iieu^t,  there  was  none? 
And  might  not  the  Court  allow  an  amendment  to  be  made  in 
the  first  return,  so  as  to  conform  to  the  admitted  iacts  ?  But 
the  present  case  is  not  that  of  a  third  person ;  but  of  the  |4ain- 
tiflf  in  the  suit.  As  to  him,  the  Court  has,  in  my  judgment,  a 
perfect  authority  to  allow  such  amendments  to  be  made  in  the 
return,  as  shall  conform  to  the  truth  and  justice  of  the  case, 
and  correct  an  innocent  mistake  and  mischievous  error.  The 
Court  are  not  bound  to  allow  the  amendment  as  of  course ; 
but  it  is  an  exercise  of  sound  discretion  under  all  the  circum- 
stances of  the  case.  If  there  be  fraud,  or  gross  laches,  or 
reasonable  ground  to  suspect,  that  the  creditor  may  be  un- 
justly damaged  in  his  rights  thereby,  the  Court  ought  certainly 
to  refuse  the  amendment.  And  if  the  officer  acts  fraudulently 
in  procuring  the  amendment,  the  creditor  will  certainly  be 
entided  to  his  full  remedy  for  the  fraud,  notwithstanding  tbe 
amendment. 

The  argument  upon  the  other  point  is,  that  the  return  is  an 
estoppel  both  to  the  officer  and  to  the  receiptor  as  to  the  valae 
of  the  goods  attached  ;  and  that  it  is  conclusive  upon  all  the 
parties.  It  was  certainly  a  very  loose  and  incorrect  mode  of 
making  this  attachment,  to  make  a  return  of  a  shop  of  goods, 
without  any  schedule  or  inventory  of  the  quantity,  quality,  or 
nature  of  the  goods;  and  the  officer  (as  has  been  already 
suggested)  had,  strictly  speaking,  no  right  to  affix  any  value 
thereto.    It  was  no  part  of  his  duty.    That  duty  was  to  re- 
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turn  a  schedule  or  inventory  of  the  goods,  with  an  appropriate 
descripUon,  so  as  to  have  them  forthcoming,  and  identified,  to 
ndsfy  the  execution.  The  very  nature  of  such  a  valuation, 
so  set  upon  a  store  of  goods,  must  necessarily  be  deemed  to 
be  merely  conjectural,  and  liable  to  mistake  and  error.  The 
creditor  is  not  obliged  to  agree  to  any  such  valuation,  but  may 
insist  on  a  schedule  or  inventory  of  the  goods.  If  he  does 
consent  to  the  valuation,  he  takes  it  subject  to  all  the  natural 
consequences.  Pritnd  facUy  it  will  be  taken  to  be  a  fair  and 
just  valuation ;  and  the  onus  probandi  is  on  the  officer  to 
estaUisb  the  contrary.  But  in  no  just  sense  can  it  be  deemed 
an  estoppel,  without  producing  manifest  and  irretrievable  in- 
joslice.  The  plaintiff  can  never  be  injured,  if  ho  has  returned, 
to  satisfy  the  execution,  all  the  goods,  or  their  entire  value. 
Suppose  the  shop  of  goods  had  been  forthcoming,  and  deliv- 
ered up  in  satisfaction  of  the  execution ;  what  ground  can 
there  be  to  say,  that  the  creditor  is  entitled  to  more  than  the 
goods?  Surely  he  could  have  no  legal  right  to  say,  that  he 
would  reject  the  goods,  and  insist  upon  the  $7000.  It  may 
be  said,  that  if  the  return  can  thus  be  amended,  or  the  return 
of  the  value  be  controverted,  that  it  may  lead  to  frauds.  It 
may  be  so ;  but  cases  of  fraud  will  take  case  of  themselves; 
and  Courts  of  Justice  are  not  to  create  estoppels,  always 
odicMis  in  the  law,  upon  the  ground  of  the  possibility  of  fraud. 
If  it  be  said,  that  the  creditor  may  be  by  the  valuation  lulled 
into  security,  and  prevented  from  attaching  other  property, 
that  suggestion  admits  of  a  ready  answer.  If  the  creditor  is 
thus  misled  by  the  fraud  or  imprudence  of  the  officer,  and 
other  property  might  have  been  attached  to  cover  the  defi- 
ciency, if  the  true  value  of  the  goods  attached  had  been  known, 
upon  proof  of  such  fiicts,  the  creditor  would  be  entitled  to  an 
adequate  remedy  against  the  officer.  But  if  it  was  a  mutual 
and  innocent  mistake  on  both  sides,  what  ground  is  there  to 
y,  that  the  creditor  should  profit  by  it,  since  it  has  been  an 
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involuntary  error.  It  is  as  much  the  laches  of  the  creditor  as 
of  the  officer  not  to  have  exercised  more  vigilance*  The  case 
of  Wakefield  v.  Sudman  (12  Pick*  R.  S62),  considered  with 
reference  to  the  fiacts  (it  was  the  case  of  a  horse,  valued  in 
the  receipt  of  the  receiptor  at  fifty  ddlars),  does  not  appear 
to  me  necessarily  to  inculcate  any  different  doctrine.  The 
Court  there  admit,  that  the  value  would  not  be  conclusive  ia 
case  of  fraud ;  and  I  think  it  would  not  be  in  cases  of  gross 
mistake.  But  where  the  value  is  conjectural,  and  is  presumed 
to  be  fairly  stated,  it  ought  to  prevail,  unless  there  be  a  gross 
over  valuation.  The  case  of  Mildnay  v.  Smith  (2  Satind.  R. 
343),  is  distinguishable.  The  question  there  arose  upon  a 
writ  of  error,  where  the  sheriff  had  returned,  that  he  had 
seized  goods  in  execution  to  the  amount  of  £160,  which  had 
been  rescued  from  him.  There  was  nothing  on  the  record  to 
show,  that  this  was  not  the  true  value ;  and  the  Court  held 
the  sheriff  concluded  by  k.  But  in  the  same  case,  the  Court 
held,  that  it  would  have  been  different,  if  the  sheriff  had 
returned  the  goods  with  their  value,  and  that  they  remained 
in  his  hands  for  want  of  buyers ;  for  the  sheriff  would  then 
have  done  his  duty,  and  there  would  be  no  de&ult  in  him ; 
and  he  is  not  liaUe  for  the  value  returned.  To  the  same 
effect  is  the  doctrine  stated  by  Lord  Holt  in  Clerk  v.  Withers 
(2  Ld.  Raym.  1072, 1075),  where  he  recognizes  the  authority 
of  Mildmay  v.  Smiths  Now,  the  very  distinction  taken  in 
the  latter  is  precisely  that  on  which  I  rely.  In  an  action  on 
the  case  the  officer  is  not  liable  for  the  value  returned,  unless 
he  has  been  guilty  of  some  de&uk  or  negligence. 

There  is  no  doubt,  that,  notwithstanding  the  officer's  return, 
that  the  property  attached  is  the  debtor's,  he  and  the  receiptor 
may  each  show,  that,  in  point  of  fact,  it  belonged  to  a  third 
person ;  and  yet  this  may  be  said  to  contradict  his  return. 
Indeed,  in  all  cases,  where  an  officer  is  sued  for  a  false  return, 
or  for  not  having  goods  attached  forthcoming  to  satisfy  the 
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execation,  or  for  any  other  official  roisfeannoe  or  n^ligence, 
the  rale  is  clear,  that  the  plaintiff  is  entitled  to  recover  no 
moie  than  what  he  has  actually  lost  by  such  misfeasance  or 
negligence.  The  case  of  Weld  v.  Oreen  (1  Fairf.  R.  20), 
fiilly  recognized  this  doctrine.  So  that,  after  all,  in  my  judg- 
ment, the  present  case  comes  to  this,  what  damage  has  the 
creditor  actually  sustained  by  the  amendment  of  the  return  ? 
To  that  he  is  entitled;  and  that  is  the  true  value  of  the 
goods  attached,  and  nothing  more.  It  is  admitted,  indeed,  in 
the  present  case,  that  the  true  value  is  $2200  only,  and  not 
^7000. 

In  the  view,  therefore,  which  I  take  of  the  case,  the  merits 
of  the  controversy,  upon  the  points  already  suggested,  are 
with  the  defendant.  He  is  liable  to  the  plaintiffs  for  the  true 
value  of  the  goods,  $2200,  and  no  more. 

I  have  not  adverted  to  other  points  or  facts  relied  upon  by 
the  defendant  as  in  the  cause,  because  upon  those  already 
stated,  the  whole  merits  are,  in  my  judgment,  exhausted ;  un- 
less, indeed,  so  far  as  the  point  is  concerned,  that  no  demand 
was  made  upon  the  officer  within  thirty  days  after  the  execu- 
tion issued  for  the  goods  by  the  new  officer,  to  whom  the 
execution  was  committed.  Whether  this  be  so  or  not,  I  do 
not  know ;  nor  is  it  agreed  by  the  parties.  It  is  a  matter  of 
fact,  which  must  be  ascertained,  if  controverted  by  the  jury. 
If  no  demand  was,  in  fact,  made  within  the  thirty  days,  then 
the  right  of  the  plaintiffs  seems  to  me  entirely  gone.^  I  do 
not  think,  that  it  is  indispensable,  that  that  fact  should  appear 
upon  the  return  of  the  officer  under  this  execution ;  or  if 
necessary,  I  know  of  no  reason  why  the  return  may  not  now 
be  amended  by  leave  of  the  Court,  to  conform  to  the  facts. 

(I)  S.  P.  Mnit  v.  Bridgham  (2  Shepley,  R.  481). 
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In  the  Matter  of  Benjamin  B.  Grant. 

It  seems,  that  a  person  who  has  been  declared  a  bankrupt,  under  the  late 
Act  of  Congress,  may  enter  into  business  and  hold  property,  subject  ta 
the  contingency  of  obtaining  a  discharge. 

The  Court  has  no  authority  to  order  an  allowance  to  the  bankrupt  for  the 
support  of  himself  and  fiimily ;  but  the  assignee  may  make  such  allow- 
ance, not  exceeding  the  sum  of  three  hundred  dollars ;  and  he  may  alao 
allow  the  bankrupt  any  reasonable  sum  for  taking  charge  of  the  prop- 
erty. 

In  general,  the  husband  becomes  entitled  to  the  personal  property,  belong- 
ing to  the  wife,  at  the  time  of  her  marriage,  unlets  his  marital  right  be 
excluded  by  some  express  or  implied  trust;  and  his  creditors  may  take  it 
in  execution  or  satisfaction  of  their  debts. 

Such  a  trust  may  be  expressly  created,  or  it  may  be  implied  from  the  nature 
of  the  gift,  or  from  other  attendant  and  conclnsiTe  circumstances. 

Gifts  after  marriage,  by  third  persons,  may  be  expressly  made  for  the  sole 
and  separate  use  of  the  wife,  and  if  the  husband  consents  to  her  receir- 
ing  them,  he  and  his  creditors  are  bound  by  the  trust. 

In  equity,  gifts  of  personal  ornaments  or  jewelry,  made  by  a  husband  to  his 
wife,  for  her  sole  and  separate  use,  will  be  good  against  his  personal 
representatives,  in  case  of  his  death ;  but  not  against  his  own  power  to 
reclaim  them  during  his  life,  nor  against  the  right  of  his  creditors  to  take 
them  in  satisfaction  of  their  debts. 
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Monmiiig  rings  given  by  third  persons  to  the  wife,  after  her  marriage,  are 
purelj  personal,  and  cannot  be  touched  either  by  the  husband  or  by  his 
creditors. 

A  parent  may  make  gifts  to  his  children,  if  they  be  proper  and  suitable  in 
his  ciTcnmstances  and  condition ;  if  they  be  not  so,  they  ennre  to  the 
benefit  of  his  creditors ;  but  if  the  gifts  have  been  purchased  in  part  by 
third  persons,  the  assignee,  under  the  bankrupt  law,  can  only  claim  the 
amount  paid  by  the  father. 

Bknjaxin  B.  Grant,  a  bankrupt,  filed  in  the  District  Court 
his  petition,  as  follows : 

'*  And  now,  Benjamin  B.  Grant  respectfully  represents  to 
this  honorable  Court,  that  on  the  second  day  of  February  last 
past,  and  at  the  time  of  filing  his  petition,  he  was  possessed, 
in  his  individual  capacity,  of  the  sum  of  twenty-two  hundred 
and  fourteen  dollars  and  seventeen  cents,  in  cash,  as  set  forth 
in  his  schedule  of  individual  property,  annexed  to  said  peti- 
tion. That  he  was  at  that  time,  and  has  ever  since  l^een 
entirely  out  of  business,  and  without  the  means  of  daily  sup- 
port. That  his  family  consisted  of  himself,  wife,  and  two 
sons  of  the  ages  respectively  of  seventeen  and  twenty  years. 
That  they  were,  at  the  time  of  filing  said  petition,  and  have 
ever  since  been  at  board,  paying  therefor  the  sum  of  twenty- 
one  dollars  by  the  week.  That  from  the  filing  of  said  petition 
to  the  fifteenth  day  of  March  following,  the  day  when  your 
petitioner  surrendered  his  property,  in  compliance  with  the 
order  of  thjs  honorable  Court,  he  was  compelled  to  provide  for 
the  necessary  support  of  his  family,  for  the  space  of  six  weeks, 
at  the  rate  aforesaid,  and  having  no  other  means,  he  paid 
therefor  from  out  of  said  sum  of  twenty-two  hundred  and 
fourteen  dollars  and  seventeen  cents  the  sum  of  one  hundred 
and  twenty-six  dollars;  and  your  petitioner  further  states, 
that  his  wife  is  possessed  of  a  watch  of  about  the  value  of 
fifty  dollars,  presented  to  her  by  the  petitioner  about  ten 
years  since.    That  she  has  likewise  several  mourning  rings 
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and  pins,  and  a  few  other  articles  of  jewelry,  of  the  value  of 
about  twenty-five  dollars,  some  of  ^hich  were  given  her  by 
friends,  and  others  by  the  petitioner  some  years  since ;  and 
one  a  mourning  ring  of  the  value  of  about  five  dollars,  given 
her  by  the  petitioner  nearly  two  years  since.  And  your 
petitioner  further  states,  that  his  sons  have  each  a  gold  watch 
of  the  value  of  about  fifty  dollars,  which  were  purchased 
about  two  years  since,  with  money  given  by  a  friend,  and 
with  about  twenty-eight  dollars  given  to  each  by  the  peti- 
tioner, out  of  his  private  cash.  And  your  petitioner  further 
states,  that  the  assignee  of  his  estate,  s4>pointed  by  this  honor- 
able Court,  demands  of  him  the  payment  of  said  sum  of  one 
hundred  and  twenty-six  dollars,  and  requires  the  delivery  to 
him  of  said  watches  and  jewelry  in  the  possession  of  the 
petitioner's  wife  and  children,  as  aforesaid.  Wherefore  your 
petitioner  prays  this  honorable  Court  to  order  and  direct  said 
assignee  to  forbear  and  relinquish  said  demand  of  payment  of 
said  sum  of  one  hundred  and  twenty-six  dollars,  and  that  said 
sum  may  be  allowed  your  petitioner.  And  further  that  your 
petitioner's  wife  and  children  may  be  permitted  to  retain  their 
said  watches  and  jewelry  respectively.' 


5> 


To  this  petition  the  assignee  filed  no  answer,  submitting 
himself  to  the  order  and  decree  of  the  Court  in  the  premises. 
Upon  the  hearing,  the  District  Judge  ordered  that  the  follow- 
ing questions  be  adjourned  into  the  Circuit  Court,  to  be  there 
heard  and  determined,  namely :  1.  Whether,  upon  the  fiicta 
stated  in  said  petition,  any,  and  if  any,  how  much  of  said 
sum  of  one  hundred  and  twenty-six  dollars  shall  be  allowed 
to  the  petitioner  ?  2.  Whether  the  jewelry  and  watch  of  the 
petitioner's  wife  shall  be  retained  by  her  7  3*  Whether  the 
watches  of  the  petitioner's  sons  shall  be  retained  by  them 
pectively  ? 
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The  questions  now  came  on  to  be  argued.  Deh6n  (with 
whom  was  C  O.  Laring),  in  opening  the  case,  said,  that  the  first 
point  in  the  petition  was  for  allowance  for  money  expended 
in  the  necessary  support  of  the  petitioner  and  his  family.  As 
mxm  as  the  decree  of  bankruptcy  was  made  by  the  Court,  all 
the  property  of  the  bankrupt  was  divested  from  himself,  and 
vested  in  an  assignee,  as  soon  as  one  was  appointed.  This 
lelated  back  to  the  time  of  the  petition,  and  the  effect  was, 
that  all  the  property  of  the  petitioner  passed  from  himself  at 
the  moment  of  filing  the  petition.  Unless,  then,  some  pro- 
vision was  made  for  him,  he  would  in  certain  cases  be  entirely 
destitate.  And  there  was  an  opinion  sometimes  expressed, 
that  the  petitioner  could  not  enter  into  business  or  hold  any 
property  until  he  receive  his  discharge,  which  could  never 
take  place  until  several  months  after  he  was  declared  a 
bankrupt. 

Stobt  J.  —  I  find  nothing  of  that  sort  in  the  law.  I  know 
of  no  reason,  why  the  bankrupt  may  not  enter  into  business 
and  hold  property,  subject  of  course  to  the  contingency  of 
obtaining  a  discharge ;  for  if  the  bankrupt  foils  to  obtain  a 
discharge,  aU  his  property  will  at  last  be  subject  to  the  claims 
of  all  his  creditors. 

In  regard  to  the  first  part  of  the  petition,  respecting  an 
aBowance  to  the  petitioner  for  the  support  of  himself  and  his 
fcmily,  the  Court  has  no  authority  to  interfere  in  the  matter. 
The  law  is  express,  that  all  the  property  of  the  bankrupt  shall 
be  surrendered,  with  certain  exceptions,  which  are  specifically 
set  forth.  By  the  proviso  containing  these  exceptions,  in  the 
third  section  of  the  act,  the  assignee  is  to  designate  and  set 
apart  "the  necessary  household  and  kitchen  furniture,  and 
0iher  articles  and  ntct$$arie$  of  such  bankrupt,  &c.,  not  to  ex* 
eeed  in  value,  in  any  case,  the  sum  of  three  hundred  dollars." 
Now,  under  this  provision,  it  is  competent  for  the  assignee  to 
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make  the  allowance  sought  for  in  the  present  case ;  bat  it  can 
be  allowed  on  no  other  ground  than  as  a  part  of  the  three 
hundred  dollars  mentioned  in  the  law. 

The  counsel  for  the  petitioner  here  stated,  that  this  daim 
was  made  by  the  petitioner,  as  compensation  for  taking  care 
of  this  property,  between  the  time  of  filing  the  petition  and 
the  decree  of  bankruptcy. 

Story  J. — That  is  another  and  a  distinct  question.  Uo- 
doubtedly  the  assignee  may  allow  the  petitioner  or  any  one 
else  a  reasonable  sum  for  taking  chaise  of  the  property. 

In  regard  to  the  watch  and  jewelry,  the  rule  in  bankniptcf 
is  precisely  the  same  as  it  is  in  equity.  In  the  first  place,  as 
to  the  personal  property  belonging  to  the  wife  at  the  time  of 
her  marriage,  it  may  be  generally  stated,  that  the  husband, 
under  and  in  virtue  of  the  marriage,  becomes  entitled  to  it, 
unless  his  marital  right  is  excluded  by  some  express  or  implied 
trust.  No  matter,  how  the  property  has  come  to  the  woman 
before  the  marriage,  whether  by  gift  or  by  purchase,  by  gin 
of  her  friends,  or  by  purchase  from  her  own  funds,  unless  at 
the  time  of  the  marriage  it  stands  affected  by  some  trust  for 
her  sole  and  separate  and  exclusive  benefit,  it  will  belong  to 
the  husband.  It  may  be  affected  by  an  express  trust,  as  by 
the  provisions  of  a  settlement,  or  by  a  trust  deed,  or  by  the 
will  of  a  third  person ;  or  the  trust  may  be  implied  from  the 
very  nature  and  character  of  the  gift  itself.  If  there  be  no 
such  trust,  then  the  husband,  immediately  after  the  marriage, 
may  appropriate  the  property  to  his  own  use ;  and  bis  cred- 
itors may  take  it  in  execution  or  satisfaction  of  their  debts. 

When  and  under  what  circumstances  a  trust,  created  eitber 
expressly,  or  by  implication,  before  marriage,  may  be  said  to 
remain  unextinguished  by  and  after  the  carriage,  is  a  matter 
in  some  cases  of  considerable  nicety.     But  in  all  the  caieS) 


OCTOBER  TERM,  1643.  317 

In  the  Matter  of  Grant. 

howeTer  Yaried,  the  same  general  principle  prevails,  which  is, 
to  asoertain,  whether  the  nature  of  the  trust,  which  was  origin- 
allf  created,  in  whatever  manner  it  was  so  created,  is  by 
inteodment  of  law  a  subsisting  trust  to  continue  upon  and 
after  the  marriage,  or  not.  And  it  by  no  means  necessarily 
fellows,  because  the  gift  before  marriage  was  for  the  sole  and 
lepamte  use  of  the  woman,  that  the  trust  will  continue  after 
the  marriage,  and  remain  unextinguished.  Every  thing  must 
liere  depend  upon  the  character  and  extent  of  the  trust,  ac- 
cording to  a  just  interpretation  of  its  terms,  if  created  by 
express  written  documents ;  or  if  implied,  upon  the  nature 
and  necessary  objects  of  the  gift  or  bounty,  whether  they  are 
purely  and  peculiarly  personal  to  the  lady,  or  not. 

Personal  property,  although  given  to  a  woman  for  her  sole 
and  separate  use  before  marriage,  necessarily  belongs  to  her 
in  absolute  propriety  and  title,  and  she  has  the  absolute  power 
to  dispose  of  it,  as  she  pleases,  while  she  remains  unmarried. 
That  power  ceases  upon  her  marriage ;  and  the  same  absolute 
right  of  property  and  ownership  therein  then  becomes  vested 
in  her  husband,  unless,  indeed,  it  was  originally  given  in  trust 
for  her  sole  and  separate  personal  use  after  the  marriage,  and 
without  any  right  of  interference  of  her  then  intended  hus- 
band, or  of  any  future  husband.  Such  a  trust  may  be  ex- 
pressly created,  or  it  may  be  implied  from  the  nature  of  the 
gift,  or  from  other  attendant  and  conclusive  circumstances. 
But  it  cannot  be  implied  from  doubtful  circumstances,  or  from 
fticts,  which  are  equally  reconcilable  with  the  supposition,  that 
she  might  have,  and  should  have  a  right,  to  part  with  the 
same  in  favor  of  her  husband  upon  the  marriage. 

Gifts  made  after  marriage  by  third  persons  may  also  be 
expressly  given  for  the  sole  and  separate  use  of  the  wife, 
independent  of  her  husband ;  and  when  so  given,  if  the  hus- 
band consents  to  her  receiving  the  ^gifts,  he  and  his  creditors 
are  bound  by  the  trust.     But  the  nature  of  the  gift  by  a  third 
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person  may  equally  as  clearly  establish  the  intent^  that  it  is  to 
be  in  trust  for  the  sole  and  separate  use  of  the  wife  during  the 
marriage,  as  if  it  were  positively  so  expressed ;  and  then  the 
trust  will  equally  attach  to  and  regulate  the  gift,  and  bind  the 
husband  and  his  creditors.    Neither  of  them  can  dispose  of 
any  such  gift ;  but  it  remains  the  sole  property  of  the  wife 
under  the  trust,  whether  it  be  express  or  be  implied.    Nothing 
can  be  more  clear,  than  that  property,  held  in  trust  by  the 
husband,  is  not  subject  to  the  debts  of  the  husband,  or  liable 
to  his  creditors.    The  trust  adheres  to  the  property  through- 
out for  the  benefit  of  the  wife,  or  other  person,  who  is  bene- 
ficially  entitled  to  it. 

But  gifts  made  by  the  husband  to  the  wife  after  and  during 
the  marriage  admit  of  a  different  consideration,  with  the 
exception  of  her  wearing  apparel.  They  are  not  strictly  at 
law  capable  of  taking  effect ;  for  the  husband  and  wife  are, 
in  contemplation  of  law,  but  one  person,  and  are  therefore 
incapable  of  contracting  with  or  making  ^ils  to  each  other. 
In  equity,  however,  it  is  otherwise;  and  the  husband  may 
make  gifts  to  his  wife  of  personal  ornaments  or  jewelry  for 
her  sole  and  separate  use,  which  will  be  good  against  his  rep- 
resentatives in  case  of  his  death ;  but  not  good  against  hia 
own  power  to  reclaim  them  during  his  life ;  nor  good  against 
the  rights  of  his  creditow  to  take  them  in  satis&ction  of  their 
debts ;  for  here  the  rule  is,  that  the  husband  must  be  just, 
before  he  is  generous.  So  if  the  husband  dies  insolvent,  the 
creditors  have  a  right  to  take  such  gifts  in  satisfaction  of  their 
debts.  But  if  his  estate  is  solvent,  then,  although,  in  strict* 
ness,  the  creditors^may  take  such  gifts  in  satisfaction  of  their 
debts,  yet  they  are  not  bound  to  do  so ;  and  if  the  creditors 
do  take  them,  then  the  wife  will  be  entitled  to  be  repaid  the 
full  amount  out  of  the  other  assets  of  the  husband ;  for  these 
gifts  are  good  against  the  representatives  of  the  husband ; 
and  even  he  himself,  since  they  are  of  the  nature  of  parapber- 
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mJta,  cannot  dispose  of  them  after  his  death,  but  only  during 
his  lifetime. 

To  apply  these  principles  to  the  circumstances  of  the  pres- 
ent ease.  All  the  gifts  made  by  the  husband  to  the  wife 
Moce  the  marriage,  including  the  watch,  and  excluding  her 
personal  apparel,  belong  to  the  creditors,  and  must  be  in- 
WDtoried  as  a  part  of  his  estate  divisible  among  them,  if 
tbey  insist  upon  their  extreme  right,  as  I  should  hope  they 
wUl  not 

In  regard  to  the  mourning  rings  given  by  third  persons  to 
the  wife  nnce  her  marriage,  they  are,  from  their  very  nature 
and  character,  purely  persc»ial,  and  for  her  sole  and  'separate 
iiae,  as  memorials  of  the  dead,  and  also  of  the  affection  of  the 
living.  They  are  sacred,  and  cannot  be  touched  either  by 
the  husband  or  by  his  creditors. 

In  r^ard  to  the  watches  of  the  petitioner's  sons,  if  given 
to  them  by  persons  other  than  their  parents,  there  is  no  doubt, 
that  tbey  can  retain  them.  If  given  to  them  by  their  father, 
then  the  question  will  depend  upon  circumstances.  If  the 
gift  is  appropriate  and  suitable  to  their  condition  in  life,  it 
will  be  the  property  of  the  sons.  If,  however,  the  gift  is  an 
ODSoilable  one,  one  which  the  circumstances  of  the  father  will 
not  justify,  then,  in  legal  contemplation,  it  is  no.  gift  at  all ; 
bot  the  transaction  will  give  rise  to  a'suggestion  of  fraud,  and 
the  creditors  can  take  them.  I  know  of  no  rule  of  law  or  of 
eqaity,  which  denies  to  a  parent  the  right  to  make  gifts  to  his 
children,  which  are  proper  and  suitable  in  his  circumstances 
and  condition ;  but  if  they  ate  not  so,  the  father  being  insol- 
vent, and  the  gifts  being  large,  then  they  enure  to  the  benefit 
of  the  creditors,  even  although  there  was  no  intention  on  the 
part  of  the  father  to  defraud. 

Upon  a  statement  by  the  counsel  for  the  petitioner,  that  the 
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petitioner  was  insolvent  at  the  time,  when  the  watches  were 
purchased ; 

Stort,  J.  said,  —  That  makes  a  difference  in  the  pres- 
ent case.  An  insolvent  person  has  no  right  to  spend 
much  in  articles  of  mere  ornament  for  his  children.  But 
here  the  assignee  can  only  claim  the  amount,  which  was 
paid  by  the  petitioner  towards  the  purchase  of  his  sons' 
watches. 

The  property  is  in  the  children,  but  the  amount,  which  the 
the  father  has  paid  for  them,  must  be  paid  to  the  asngnee. 
If  it  be  not  paid,  the  assignee  can  petition  the  Court,  setting 
forth  the  facts,  and  asking  for  a  tale  of  the  watches,  unless 
they  are  redeemed  by  a  payment  of  what  the  father  advanced 
in  their  purchase. 

The  following  order  was  thereupon  directed  to  be  certified 
to  the  District  Court : 

I.  That  the  petitioner  is  entitled  to  an  allowance  of  the 
said  sum  of  one  hundred  and  twenty-six  dollars,  or  any  part 
thereof,  solely  in  virtue  of  the  third  section  of  the  act  of  Con- 
gress of  the  I6th  of  August  last  past,  establishing  a  uniform 
system  of  bankruptcy,  and  as  a  part  and  parcel  of  the  allow- 
ance thereby  required  to  be  designated  and  set  apart  by  the 
assignee  as  necessaries  for  the  said  bankrupt,  not  exceeding 
in  value  and  amount  the  sum  of  three  hundred  dollars ;  and 
IS  not  otherwise  entitled  to  the  same.  But  the  assignee  is  at 
liberty  to  make  such  reasonable  allowance  to  the  bankrupt  for 
the  custody  and  safe  keeping  of  his  property,  between  the 
time  of  filing  of  his  petition  for  the  benefit  of  the  act  and  the 
assignee's  demanding  and  receiving  the  same  under  the  pro- 
ceedings in  bankruptcy,  as  the  assignee  might  reasonably  make 
and  allow  to  any  third  person  for  the  custody  and  safe  keeping 
thereof. 
2.  That  the  watch  of  the  wife  and  any  jewelry  given  to 
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her  by  third  persons  before  the  marriage,  or  by  her  husband 
either  before  or  since  the  marriage,  pass  to  the  assignee  as 
part  of  the  property  of  the  bankrupt,  to  which  his  creditors 
are  entitled.  But  jewelry  given  by  third  persons  to  the  wife 
since  her  marriage,  as  persona]  ornaments,  and  mourning  rings 
given  to  her  by  third  persons  since  the  marriage,  as  personal 
memorials,  belong  to  the  wife  for  her  sole  and  separate  use 
in  equity,  and  do  not  pass  to  the  assignee  under  the  bank- 
ruptcy for  the  benefit  of  the  creditors. 

3.  That  the  watches  of  the  sons,  under  the  circumstances 
stated  in  the  petition,  belong  to  them  as  their  property.  But 
neyertbeless,  if  the  petitioner  was  insolvent,  when  he  applied 
a  part  of  his  own  money  to  purchase  the  same  for  his  sons,  he 
had  no  right  so  to  do  against  the  claims  of  the  creditors ;  and 
that  in  equity,  therefore,  if  the  petitioner  was  so  insolvent, 
the  sons  must  account  to  the  assignee  for  the  amount  of  the 
money  of  the  petitioner,  so  paid  towards  the  purchase  of  the 
watches.  But  if  the  petitioner  was  not  then  insolvent,  and 
the  donation  on  his  part  was  made  bond  fide,  and  the  donation 
was  suitable  to  his  rank  in  life,  condition,  and  estate,  then  it 
was  good,  and  not  within  the  reach  of  the  creditors,  or  in  fraud 
of  their  rights  under  the  bankruptcy. 
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Ex  PARTE  LUOIUS  EaMES. 

The  bankrupt  law  of  the  United  States,  upon  going  into  operation  in  Feb- 
ruary, 1842,  ipso  facto  suspended  all  action  upon  future  cases  ariauig 
under  State  insolvent  laws,  where  the  insolvent  persons  were  within  the 
purview  of  the  bankrupt  law. 

Where  A.  took  advantage  of  the  insolvent  law  of  Massachusetts,  after  the 
bankrupt  law  of  the  United  States  went  into  operation,  and  an  assignee 
was  duly  appointed  in  pursuance  of' the  law  of  Massachusetts,  and  A. 
subsequently  petitioned  to  be  declared  a  bankrupt  under  the  law  of  the 
United  States,  It  was  held,  that  an  injunction  ought  to  issue  against  B.  to 
restrain  him  from  intermeddling  with  the  property  of  A. 

This  was  a  case  certified  from  the  District  Court  upon  a  point 
arising  in  bankruptcy.  The  petition  stated,  that  on  the  nine- 
teenth of  April,  1 842,  the  petitioner  filed  his  petition  in  the 
District  Court,  praying,  that  he  might  be  declared  a  bankrupt, 
pursuant  to  the  statute ;  that,  prior  to  the  filing  of  the  said  peti- 
tion, and  on  the  fourteenth  day  of  February,  1842,  Charles 
Arnold  and  Henry  Adams,  merchants,  knd  partners,  under 
the  name  of  Charles  Arnold  &  Company,  of  Boston,  being 
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crediton  of  the  petitioner  and  one  Hamlin,  his  late  partner, 
to  the  amount  of  upwards  of  fourteen  hundred  dollars,  caused 
certain  property,  to  wit:  the  stock  in  trade  of  the  petitioner, 
of  the  value  of  about  twenty-seven  hundred  dollars,  to  be 
attached,  and  taken  into  the  possession  of  the  sheriff  of  the 
county  of  Essex,  by  virtue  of  a  writ  sued  out  by  them  against 
ibe  petitioner  on  the  fourteenth  day  of  February,  1842,  and 
made  returnable  at  the  Court  of  Common  Pleas  for  the  county 
of  Suffolk,  then  next  to  be  holden  in  Boston  in  April,  which 
said  suit  was  still  pending  and  undecided ;  that  on  the  twelfth 
day  of  March,  1842,  and  prior  to  the  filing  of  said  petition, 
being  unable  to  pay  his  debts,  the  petitioner  applied  to  David 
Roberts,  Esq.,  a  master  in  chancery,  of  the  county  of  Essex, 
for  the  benefit  of  an  act  entitled,  '^  an  act  for  the  relief  of  in- 
solvent debtors,  and  the   more  equal   distribution  of  their 
assets,"  enacted  by  the  authority  of  the  State  of  Massachu- 
setts, on  the  twenty-third  day  of  April,  1838 ;  supposing  said 
law  to  be  unrepealed  and  in  full  force  at  the  time  of  his  said 
application  for  the  benefit  thereof;  that  upon  his  said  applica- 
tioD,  a  warrant  was  issued  and  publication  made  and  other 
proceedings  had,  pursuant  to  the  act  last  named,  and  that  on 
the  twenty-eighth  day  of  March,  1842,  John  Ayers,  of  Boston, 
was  duly  appointed  the  assignee  of  the  goods  and  estate  of 
the  petitioner,  and  accepted  said  trust  under  the  act  afore- 
said; that  after  the  appointment  of  said  assignee,  he  was 
informed  that  doubts  were  entertained  respecting  the  validity 
of  said  proceedings  under  the  said  insolvent  act,  and  that  he 
was  advised  by  counsel,  that  the  same  had  been  repealed, 
from  and  after  the  first  day  of  February,  1842,  by  force  of  the 
statute  of  the  United  States,  establishing  a  uniform  system  of 
bankruptcy,  and  was  recommended,  in  behalf  of  his  creditors, 
to  file  his  said  petition  in  this  honorable  Court,  for  the  pur- 
pose of  protecting  the  property  aforesaid  for  the  benefit  of  all 
his  creditors,  if  the  assignment  aforesaid  should  be  adjudged 
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invalid ;   that  said  Arnold  &  Company  were  seeking  and 
intended  to  secure  payment  in  full  of  the  debt  due  to  them 
from  the  petitioner  and  his  partner,  out  of  the  property  afore* 
said,  and  to  levy  an  execution  thereon,  by  means  of  the  suit 
and  attachment  aforesaid,  to  the  great  injury  and  detriment 
of  the  other  creditors  of  the  petitioner,  and  contrary  to  law 
and  equity  ;  that  said  Ayers  was  seeking  to  obtain  possession 
of  said  property  under  his  said  appointment  as  assignee  as 
aforesaid,  and  that  if,  as  the  petitioner  bad  reason  to  appre- 
hend, the  proceedings  under  said  act  of  the  State  of  Massa- 
chusetts should  prove  to  be  invalid,  or  if  said  Arnold  &  Com- 
pany should   levy  any  execution   upon   said   property,  the 
assignee  of  the  estate  of  the  petitioner,  who  might  be  ap- 
pointed upon  the  said  petition,  would  be  put  to  great  trouble 
and  expense  in  recovering  said  property,  or  its  value,  for  the 
benefit  of  all  the  creditors  of  the  petitioner  under  the  said 
statute  of  the  United  States.     Wherefore  he  prayed,  that  an 
injunction  might  issue  to  restrain  said  Arnold  &  Company 
from  prosecuting  further  their  said  suit,  and  to  restrain  them 
and  said  Ayers  from  further  intermeddling  with  said  property ; 
and  for  general  relief. 

Upon  the  hearing  in  the  District  Court,  the  following  ques* 
tion  was  ordered  to  be  adjourned  into  the  Circuit  Court: 
"  Whether,  by  law,  an  injunction  can  be  issued  against  said 
Ayers,  as  prayed  for  in  the  said  petition." 

The  case  was  now  submitted  by  Dehon  for  the  petitioner, 
no  counsel  appearing  on  the  other  side. 

Story,  J.  —  The  question  for  the  decision  of  this  Court  is, 
whether  by  law  an  injunction  can  be  issued  against  Ayers, 
the  assignee  of  Eames,  under  the  Insolvent  Act  of  Massachu- 
setts, as  prayed  for  in  the  petition  of  Eames ;  and  this  involves 
the  simple  consideration,  whether  the  Bankrupt  Act  of  the 
United  States  of  1841,  ch.  ix.,  when  it  came  into  operation 
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in  February  last,  suspended  the  operation  of  the  Insolvent 
Act  of  Massachusetts,  as  to  persons  within  the  purview  of  the 
Baokrupt  Act,  who  might  afterward  become  insolvents.  If  it 
did,  then  the  injunction  ought  to  be  granted ;  if  it  did  not, 
tben  it  should  be  refused. 

My  opinion  is,  that,  as  soon  as  the  Bankrupt  Act  went  into 
operation  in  February  last,  it,  ipso  facto,  suspended  all  action 
upon  future  cases,  arising  under  the  State  insolvent  laws, 
where  the  insolvent  persons  were  within  the  purview  of  the 
Bankrupt  Act.     I  say  future  cases,  because  very  different 
considerations  would,  or  might  apply,  where  proceedings  un- 
der any  State  insolvent  laws  were  commenced,  and  were  in 
progress  before  the  Bankrupt  Act  went  into  operation.     It 
appears  to  me,  that  both  systems  cannot  be  in  operation  or 
apply  at  the  same  time  to  the  same  persons ;  and  where  the 
State  and  national  legislation  upon  the  same  subject,  and  the 
same  persons,  come  in  conflict,  the  national  laws  must  prevail, 
and  suspend  the  operation  of  the  State  laws.     This,  as  far  as 
I  know,  has  been  the  uniform  doctrine,  maintained  in  all  the 
Courts  of  the  United  Stales. 

Indeed,  I  consider  this  whole  matter  in  effect  disposed  of 
by  the  reasoning  of  the  Supreme  Court  in  the  case  of  SturgU 
V.  Crowninshield  (5  Wheaton  R.  122).  Mr.  Justice  Wash- 
ington and  myself  were  of  opinion  in  that  case,  that  the  power 
to  pass  a  bankrupt  law  was  exclusively  vested  in  Congress  by 
the  constitution  of  the  United  States ;  and  that  no  State 
could  pass  a  bankrupt  law,  or  an  insolvent  law,  having  the 
effect  of  a  bankrupt  law,  where  it  discharged  the  debtor  from 
the  obligation  of  his  prior  contracts.^  Mr.  Justice  Todd  was 
absent  from  indisposition,  and  therefore  did  not  sit  in  the 
cause.     The  other  four  members  of  the  Court  (constituting  a 


^  See  Mr.  Justice  Washington's  opinion  in  Ogden  v.  Saynden  (12 
Wheaton  R.  963, 964). 
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majority)  concurred  in  the  decision,  which  was  proDounced 
by  Mr.  Chief  Justice  Marshall.    But  all  the  Court  were  agreed, 
that  when  Congress  did  pass  a  Bankrupt  Act,  it  was  supreme, 
and  that  the  State  laws  must  yield  to  it,  and  could  no  longer 
operate  upon  persons  or  cases  within  the  purview  of  such  act. 
The  enactment  of  such  an  act  suspended  the  State  laws  on 
the  same  subject,  and  created  a  disability  in  the  States  to 
exercise  powers  of  the  like  nature.^     The  Court  went  further  ; 
and  asserted  that  the  Bankrupt  Act  of  1800,  ch.  xix.,  had  that 
very  operation,  except  so  far  as  the  61st  section  of  the  act 
modified  or  allowed  the  exercise  of  the  power  by  the  States.* 
The  case  of  Ogden  v.  Saunders  (12  Wheat.  R.  213,  264,  269, 
273,  276,  278,  296,  311,  314),  fully  recognised,  and  has  al- 
ways been  understood  to  confirm  and  settle,  the  same  prin- 
ciple.    It  seems  to  me,  therefore,  that  nothing  remains,  upon 
which  an  argument  can  be  founded,  that  the  insolvent  laws  of 
Massachusetts  are  not,  as  to  persons  and  cases,  within  the 
provisions  of  the  Bankrupt  Act,  completely  suspended.    Each 
system  is  to  act  upon  the  same  subject  matter,  upon  the  same 
property,  upon  the  same  rights,  and  upon  the  same  persons  -» 
creditors,  as  well  as  debtors.     Both  cannot  go  on  together, 
without  direct  and  positive  collision ;  and  the  moment,  that 
the  Bankrupt  Act  does  or  may  operate  upon  the  person  or 
the  case,  that  moment  it  virtually  supersedes  all  State  legis- 
lation. 

I  shall,  therefore,  direct  it  to  be  certified  to  the  District 
Court,  that  in  this  case,  by  law,  an  injunction  can  be  issued 
against  the  said  Ayers,  as  prayed  for  in  the  said  petition  of 
Eames. 


1  ^wrgiB  V.  (>ouminMdd  (4  Wheaton  R.  196). 
«  Id.  p.  201,  202. 
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Ex  PABTB  Henry  W.  Fuller. 

Ijr  a  devise  of  real  estate,  the  title  passes  to  the  devisee  at  the  death  of  the 
tentatoT^  and  the  probate  of  the  will  relates  back  to  that  time. 

A  deTiae  by  will  vests  in  the  devisee  only  upon  his  consent  thereto ;  but 
irhen  the  devise  is  plainly  for  his  benefit,  as  if  it  be  of  an  unconditional 
fee,  without  trust  or  incumbrance,  his  consent  will  be  presumed,  and 
•ome  solemn  act  is  required  to  constitute  a  disclaimer  or  renunciation 
thereof. 

The  provision  in  the  Revised  Statutes  of  Maine,  chapter  d2,  section  25,  in 
relation  to  the  probate  of  wills,  is  merely  affirmative  of  the  law,  as  it 
antecedently  stood. 

Where  a  devise  has  been  made  to  a  bankrupt,  and  accepted  by  him,  it  is  a 
fraud  upon  his  creditors  for  him  to  disclaim,  or  renounce  it,  and  the  Court 
will  compel  him  to  do  all  acts  necessary  to  perfect  his  title  to  the  devised 


An  estate  was  devised  unconditionally  to  A.  and  his  sister.  Subsequently 
to  this,  but  before  the  will  had  been  admitted  to  probate,  A.  filed  his  peti> 
tion  to  be  declared  a  bankrupt.  Hddj  that  the  estate,  so  devised,  became 
the  property  of  the  assignee  appointed  in  bankruptcy,  so  that  he  might 
aeO  and  convey  the  same,  as  a  part  of  the  estate  of  A. 

This  case  came  up  in  the  District  Court  on  a  petition  by  the 
assignee  for  leave  to  sell  one  undivided  half  part  of  certain 
real  estate  in  Portland,  Maine,  which  was  devised  to  Andrew 
Ross,  a  bankrupt,  and  his  sister ;  and  which  was  referred  to 
in  the  original  petition  of  the  bankrupt,  as  follows :  '<  David 
Roas,  of  Portland,  Maine,  grand-father  of  your  petitioner, 
died  at  Portland,  Me.,  the  latter  part  of  December,  1841,  and 
ydor  petitioner  has  reason  to  believe  he  may,  by  his  wife,  have 
bequeathed  to  him  and  his  sister,  a  certain  piece  of  property 
in  Portland.  The  instrument  purporting  to  be  his  last  will 
and  testament  has  not  been  presented  for  probate,  and  of 
coarse  has  not  been  proved,  approved  and  allowed/'  Andrew 
Ross  filed  his  petition  to  be  declared  a  bankrupt  on  February 
8tb,  1842,  and  was  declared  a  bankrupt  on  March  22d,  1842. 
David  Ross,  the  grand-iather  of  Andrew,  died  December  29, 
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1841,  testate.     His  will  was  presented  and  filed  for  probate 
at  Portland,  March  15,  1842,  and  was  proved,  approved  and 
allowed,  April  19,  1842.     Andrew  Ross,  who  was  named  in 
the  will,  as  one  of  the  Executors,  upon  being  informed  of  the 
fact,  declined  accepting  that  office,  and  David  Ross,  Jun.,  the 
other  executor,  was  appointed  and  qualified  as  executor.    By 
the  will,  the  estate  in  question  was  devised  unconditionally 
and  in  fee  to  Andrew  Ross  and  his  sister.     The  will  was  not 
filed  for  probate  until  after  the  filing  of  Andrew  Rosa's  peti- 
tion to  be  declared  a  bankrupt;  and  was  not  proved  and 
allowed,  until  after  he  was  declared  a  bankrupt.     Andrew 
Ross,  living  in  Boston,  had  nothing  to  do  with  his  grand- 
father's estate,  and  did  no  act  accepting  or  declining  the 
devise. 

Upon  this  statement  of  facts,  the  following  question  was 
ordered  by  the  District  Court  to  be  adjourned  into  this  Court, 
namely :  "  Whether,  upon  the  foregoing  facts,  the  said  real 
estate,  devised  as  aforesaid  to  Andrew  Ross,  is  the  property 
of  the  said  assignee,  so  that  he  may  sell  and  convey  the  same 
as  a  part  of  the  estate  of  the  said  Ross." 

The  case  was  argued  by  H.  W.  Fuller ^  as  assignee,  and  by 
Rogers  for  the  bankrupt. 

Stort,  J.  —  Two  questions  arising  upon  the  statement  of 
facts  are  submitted  to  this  Court  for  decision.  1.  In  the  first 
place,  when  upon  the  principles  of  the  common  law,  does  a 
devise  of  real  estate  take  efiect  in  the  State  of  Maine  ?  3'  b 
it  from  the  date  of  the  probate  of  the  will,  or  from  the  death 
of  the  testator,  and  as  connected  with  this,  whether  aay 
assent  to  the  devise  is  required  before  the  estate  vests  in  the 
devisee  ?  Now,  upon  this  question,  I  cannot  say,  that  I  kf^ 
any  doubt.  The  Probate  Courts  of  Maine,  (like  the  Probate 
Courts  of  many  other  States  in  the  Union),  have  original  and 
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exdiia?e  jurisdiction  over  wills  of  real  estate,  as  well  as  of 
personal  estate ;  and  the  decision  of  the  proper  Probate  Court, 
origuaJ  or  appellate,  as  to  approval  or  disapproval  of  such 
irilk,  is  final  and  conclusive  as  to  the  validity  thereof,  and 
Gannot  be  questioned  or  reexamined  in  any  other  tribunal. 
In  short,  our  Probate  Courts  generally  possess  the  same  ex- 
elusive  jurisdiction  over  the  probate  of  wills  of  real  estate, 
that  tlie  ecclesiastical  Courts  of  England  exercised  over  wills 
of  personalty.  This  is  admitted  on  all  sides ;  and,  indeed, 
is  now  too  firmly  established  to  admit  of  juridical  con- 
troversy. 

Now,  as  soon  as  a  will  of  real  estate,  or  personal  estate,  is 
admitted  to  probate,  and  approved,  I  take  it  to  be  clear,  upon 
the  principles  of  the  common  law,  that  the  probate  relates 
back  to  the  death  of  the  testator,  and  afilirms  and  fixes  the 
title  of  the  devisee  thereto,  from  that  period.  This  would 
seem  a  necessary  result ;  for  no  title  can  pass  by  descent  or 
distribution  to  the  heirs  or  next  of  kin  of  the  testator,  since 
the  whole  is  disposed  of  by  his  will ;  and  the  title  cannot  be 
io  abeyance,  or  in  nubibtu,  at  least,  in  contemplation  of  law. 
Thus,  in  every  trial  at  the  common  law,  involving  a  title  by 
devise,  if  the  devisee  assents  thereto,  the  title  is  in  him  from 
the  death  of  the  testator,  by  mere  operation  of  law,  if  the  will 
is  established  by  the  verdict  of  the  jury ;  although  the  trial 
may  not  occur,  until  many  years  after  the  death  of  the  testa- 
tor. The  like  rule  applies  to  the  probate  of  wills  of  person- 
alty in  the  ecclesiastical  Courts,  where  the  title  of  the  legatees, 
and  of  the  executor,  takes  effect  by  relation  from  the  death 
of  the  testator.  It  is  wholly  unnecessary  to  cite  authorities 
upon  such  a  point.  But,  if  it  were  necessary,  Co.  Litt.  11 1.  b. 
is  directly  in  point,  where  Lord  Coke  says,  that,  <<  In  case  of 
a  devise  by  will  of  lands,  whereof  the  devisor  is  seized  in  fee, 
the  feehold,  or  interest  in  law,  is  in  the  devisee  before  he 
doth  enter ;  and  in  that  case,  nothing,  having  regard  to  the 

▼OL.  II.  42 


330  MASSACHUSETTa 

Ex  parte  Fuller. 


estate  or  interest  devised,  descendeth  to  the  heir."  The 
same  doctrine  was  firmly  established  in  Massachusetts  (from 
which  Maine  derives  its  jurisprudence),  long  before  my  time  ; 
and  it  is  fully  recognised  in  the  case  of  Spring  v.  Parkman 
(3  Fairf.  Maine  R.  127).  The  case  of  Shumway  v.  Holbrook 
(1  Pick.  R.  114),  proceeds  upon  the  admission  of  the  like 
doctrine,  and  shows,  that  no  title  can  be  proved  to  land  bjr 
devise,  in  a  Court  of  common  law,  until  the  will  has  been 
proved  in  the  proper  Court  of  Probate. 

As  to  the  other  point,  there  is  no  doubt,  that  the  devisee 
must  consent,  otherwise  the  title  does  not  vest  in  him.  But 
where  the  estate  is  devised  absolutely,  and  without  any  trust 
or  incumbrances,  the  law  wi  1  presume  it  to  be  accepted  by 
the  devisee,  because  it  is  for  his  benefit ;  and  some  solemn, 
notorious  act  is  required,  to  establish  his  renunciation  or 
disclaimer  of  it.  Until  that  is  done,  stabii  presumpiio  pro 
teritate.  That  is  sufficiently  shown  by  the  case  of  Townsan 
V.  Ttckell  (3  B.  &  Aid.  31),  cited  at  the  bar,  and  the  still 
later  case  of  Doe  d,  Smyih  v.  Smyth  (6  B.  &  Cresw.  112). 
Brovm  v.  Wood  (17  Mass.  R.  68),  and  Ward  v.  Fuller  (15 
Pick.  R.  185),  manifestly  proceeded  upon  the  same  founda- 
tion. 

Now,  in  the  present  case,  there  is  no  pretence  to  say,  that 
Ross  has  ever  renounced  or  disclaimed  the  estate  devised  to 
him.  The  statement  of  facts  is,  that  he  has  done  no  act 
accepting  or  declining  the  devise.  If  so,  then  the  presump* 
tion  of  law  is,  that  he  has,  by  implication,  accepted  it,  since 
it  gives  him  an  unconditionl  fee.  But  I  think,  that  the  very 
formulary,  in  which  he  has  inserted  a  reference  to  it  in  the 
schedule  of  his  estate  is  decisive  to  show,  that  he  intended  to 
accept  whatever  estate  should  be  devised  to  him  by  his  grand- 
father's will.  Until  he  filed  his  petition  in  bankruptcy,  the 
presumption  of  his  acceptance  is  irresistible ;  for  it  was  clearly 
for  his  benefit ;  and  after  he  had  done  so,  I  am  of  opinion, 


MAY  TERM,  1843.  331 


£z  paite  Fuller. 


that  he  had  no  right  to  disclaim  or  renounce  it.  It  would  be 
a  fraad  upon  his  creditors ;  and  a  Court  of  Equity  would 
compel  him  to  do  all  acts  necessary  to  perfect  his  title  to  the 
deTised  estate ;  and  if  he  did  not,  no  Court  of  bankruptcy 
woold  decree  him  a  certificate  of  discharge. 

The  bankrupt  act  of  1841,  ch.  9,  <§»  3,  vests  **  all  the  prop- 
erty and  rights  of  property,  of  every  name  and  nature,"  of 
the  bankrupt,  by  mere  operation  of  law,  in  his  assignee,  upon 
the  decree  of  bankruptcy.     Nothing  can  be  clearer,  than  that, 
at  the  time  of  his  bankruptcy,  tlie  devise  in  the  present  case 
was  a  light  of  property  vested  in  Ross.     The  law  presumed 
his  acceptance,  until  the  contrary  should  be  shown.     His 
tide  could  be  devested  only  by  his  renunciation  and  disclaimer 
of  the  devise  before  that  time ;  and  the  subsequent  probate  of 
the  will,  by  relation,  made  the  title  complete  in  the  assignee. 
If  Ross's  consent  had  been  necessary  to  make  it  complete,  he 
was  bound  formally  to  give  it;  and  he  may  even  be  com- 
peUed  to  give  it,  by  a  Court  of  Equity.    The  right  of  property 
was  inchoate,  if  it  was  not  consummated,  in  the  assignee  from 
the  moment  of  the  decree  in  bankruptcy ;  and  no  subsequent 
act  of  the  bankrupt  could  change  it. 

It  has  been  suggested,  that  the  devise  was  not  beneficial  to 
Ross,  and  therefore  no  presumption  can  arise  of  his  accept- 
ance of  it.  How  that  can  be  well  made  out,  I  do  not  per- 
ceive. Before  his  bankruptcy,  it  was  clearly  for  his  benefit ; 
and  that  event  has  not  changed  the  nature  of  the  interest,  but 
merely  the  mode  of  appropriating  it.  His  own  voluntary  act 
has  enabled  his  creditors  to  have  the  benefit  of  it.  As  an 
honest  debtor,  he  must  desire,  that  his  creditors  should  derive 
as  much  benefit  from  all  his  <^  rights  of  property,"  as  is  pos- 
sible. It  would  be  a  fraud  on  his  part  to  withdraw  any  fund 
from  their  reach  by  a  disclaimer  or  renunciation  ;  and  it  ought 
to  deprive  him  of  a  certificate  of  discharge.  It  is,  therefore, 
clearly  now  for  his  benefit  to  presume  his  acceptance  of  the 
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devise ;  rather  than  to  presume  him  willing  to  aid  in  the  per- 
petration of  a  fraud. 

If  this,  then,  be  the  true  posture  of  the  case,  standing  upon 
the  general  principles  of  the  common  law,  the  remuning 
question  is,  whether  the  Revised  Statutes  of  Maine,  of  1840, 
ch.  92,  <^  25,  have  made  any  alteration  in  the  operation  of  the 
common  law,  as  to  the  probate  of  wills.     The  25th  section 
declares ;  '<  No  will  shall  be  effectual  to  pass  real  or  personal 
estate,  unless  it  shall  have  been  duly  proved  and  allowed  in 
the  Probate  Court ;  and  the  probate  of  such  will  shall  be  con- 
clusive as  to  the  due  execution  thereof."     The  argument  is, 
that  under  this  clause,  a  will  is  a  mere  nullity  before  probate; 
that  the  probate  gives  it  life  and  effect  from  that  time,  and 
not  retroactively.     It  appears  to  me,  that   this  section  is 
merely  affirmative  of  the  law,  as  it  antecedently  stood.    The 
will,  before  probate,  is,  in  no  just  juridical  sense,  a  nullity. 
The  very  language  of  the  section  prohibits  such  an  interpreta- 
tion.   The  will  must  still  be  the  foundation  of  the  whole  title, 
inchoate  and  imperfect,  if  you  please,  until  its  validity  is  as- 
certained by  the  probate,  but  still  a  will,  and  not  a  nullity. 
It  would  be  an  anomaly  in  the  use  of  language,  to  speak  of 
the  probate  of  a  nullity.     The  probate  ascertains  nothing, 
but  the  original  validity  of  the  will  as  such.     The  act  of  the 
testator  gave  it  life ;  his  death  consummated  the  title,  deri- 
vatively from  himself ;  and  the  probate  only  ascertains,  that 
the  instrument  in  iact  is,  what  it  purports  on  its  fece  to  be. 
It  might  as  well  be  said,  that  a  will  of  real  estate,  at  the 
common   law,  is  a  nullity,  until  a  jury  has  ascertained  its 
validity ;  whereas  the  verdict  ascertains  only  the  fact  that  the 
title  under  the  will  is  perfect,  because  it  was  duly  ezecoted 
by  a  competent  testator,  and  therefore  took  effect  by  relation 
from  the  time  of  his  death. 

But  if  the  argument  itself  were  well  founded,  it  would  not 
warrant  the  inference  attempted  to  be  drawn  from  it.    By  the 
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probate,  when  granted,  the  will,  under  the  section,  takes  effect 
by  relation  back  from  the  death  of  the  testator.  It  recognises 
and  Tests  the  title  in  the  devisee  frcHn  that  moment.  It 
would  otherwise  happen,  that  if  he  should  die  before  tlie 
probate,  having  accepted  of  the  devise,  no  title  could  vest  in 
him  ;  but  the  bounty  of  the  testator  would  be  defeated. 
Such  a  construction  of  the  section  would  be  productive  of 
the  grossest  mischiefs ;  and  there  is  not  a  word  in  the  section, 
which  authorizes,  or  even  countenances  it.  The  section  only 
provides,  that  no  will  shall  be  effectual  to  pass  real  estate, 
unless  it  shall  have  been  duly  proved ;  not,  until  it  shall  have 
been  duly  proved.  When  proved,  it  is  to  all  intents  and 
purposes  a  will;  and  it  is  to  operate  upon  the  interests  of 
the  testator,  when  he  intended,  that  is,  from  the  time  of  his 
death. 

Upon  the  whole,'  my  opinion  is,  that  the  question  pro- 
pounded by  the  District  Court,  ought  to  be  answered  in  the 
affirmative ;  and  I  shall  direct  a  certificate  accordingly. 
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NEW    HAMPSHIRE,  MAT    TERM,  1842,  AT    PORTSMOUTH. 


p  C  Hon.  JOSEPH  STORT,  Associate  Justice  of  the  Supreme  Court. 

ifEFORK  ^  jj^j^  MATTHEW  HARVEY,  District  Judge. 


Parker   and  Blanchard,  Plaintiffs  in  Equity,  in   the 
Matter  of  Muggridge  and  others,  Bankrupts. 

A.  and  B.  of  Massachusetts,  instituted  several  suits  at  law  against  a  factorj 
company  in  New  Hampshire  and  several  citizens  of  that  State,  in  which 
property  was  attached  on  the  writs.  Various  agreements  in  writing  were 
made'hy  and  between  the  parties,  upon  the  conditions  of  which,  the  ac- 
tions were  continued  from  term  to  term,  until  they  were  defaulted  at 
the  August  term  of  the  Court,  1841,  and  the  entry  of  judgment  thereon, 
pursuant  to  a  written  agreement  filed  in  Court  at  the  said  term,  was  made 
at  the  August  term,  1842.  Previously  to  this,  several  of  the  defendants 
had  been  decreed  bankrupts  on  their  own  petition ;  and  an  injunction  was 
obtained  by  their  assignee,  prohibiting  the  plaintilSs  from  levying  their 
executions  upon  the  property  of  the  bankrupts.  It  teas  hdtL,  that  the 
contracts,  entered  into  between  the  parties,  constituted  an  equitable  lien, 
which  remained  in  force,  notwithstanding  the  decree  of  bankruptcy. 

Held,  also,  that  independently  of  the  plaintiffs*  claim  as  an  equitable  lien, 
they  were  entitled  to  have  the  injunction  dissolved  so  far  as  respected  the 
property  owned  by  the  bankrupts,  and  those  of  the  defendants,  who  bad 
not  petitioned  to  be  declared  bankrupts. 

The  general  rule  in  bankruptcy  is,  that  the  property  of  partnerships  is  first 
to  be  applied  to  the  discharge  of  the  partnership  debts,  and  the  surplus 
only  is  to  be  applied  to  the  individual  debts  of  any  one  partner.     But  if 
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it  be  necessary,  in  order  to  make  a  final  settlement  of  all  claims,  the 

C^urt  may  take  upon  itself  the  administration,  as  well  of  the  partnership 

estate  as  of  the  estate  of  the  bankrupt  partner. 

'Where  one  partner  becomes  bankrupt,  his  assignee  can  take  that  portion  of 

the  partnership  assets  only,  which  would  belong  to  the  bankrupt,  afler 

payment  of  all  the  partnership  debts,  and  the  solvent  partner  has  a  lien 

upon  the  partnership  assets  for  all  the  partnership  debts,  and,  also,  for  his 

own  share  thereof,  before  the  separate  creditors  of  the  bankrupt  can  come 

in  and  take  any  thing. 

Xbe  following  bill  in  equity,  or  summary  proceeding,  was 
filed  in  the  district  Court  of  New  Hampshire  by  the  plaintiffs. 
"To  the  Honorable  Judge  of  the  District  Court  of  the 
United  States  for  the  district  of  New  Hampshire.  Humbly 
complaining,  show  unto  your  honor,  Isaac  Parker  and  Abra- 
ham W.  Blanchard,  both  of  Boston,  in  the  county  of  Suffolk, 
and  State  of  Massachusetts,  merchants,  late  partners  in  trade, 
under  the  firm  of  Parker  and  Blanchard,  that  on  and  prior  to 
the  seventeenth  day  of  May,  A.  D.  1837,  the  said  Parker  and 
Blanchard  held  certain  notes,  and  accounts,  and  other  just 
claims  against  the  Avery  Factory  Company,  a  corporation 
duly  established  by  law,  at  Meredith,  in  the  county  of  Bel- 
knap, in  said  district,  Josiah  Crosby,  physician,  Abraham  Brig- 
ham,  Alpha  Stevens,  John  Philbrick,  and  Salmon  Stevens, 
cotton  manufacturers,  all  of  Meredith,  in  the  county  of  Bel- 
knap, in  said  State  of  New  Hampshire,  and  citizens  of  said 
State,  and  against  Charles  Parker,  Richard  Fisher,  and  Ben- 
ning  Muggridge,  also  of  Meredith,  in  said  county  and  State, 
and  citizens  of  said  State ;  and  that  the  said  Parker  and 
Blanchard  on  that  day  sued  out  of  the  Court  of  Common  Pleas 
for  the  county  of  Strafford,  three  writs  of  attachment,  one 
against  the  said  Avery  Factory,  the  said  Josiah,  Abraham, 
Richard,  Benning,  and  Charles,  one  against  the  said  Avery 

I 

Factory  Company,  the  said  Josiah,  and  Abraham,  Alpha, 
John,  and  Salmon,  and  another  against  the  said  Avery 
Factory  Company,  and  upon  the  said  writs  attached  cer- 
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tain  real  and  personal  property  of  said  Avery  Factory  Com- 
pany, and  certain  other  machinery  and  personal  property 
owned   by   said   Avery   Factory,  and  certain  of  their  said 
other  debtors,  and  certain  real  and  personal  property  owned 
severally   by   their   said   debtors,   and   certain   other  prop- 
erty owned  jointly  by  several,  but  not  by  all  their  said  debt- 
ors ;   and  at  a  term  of  the  Court  of  Common  Pleas,  holden 
at  Gilford  in  and  for  the  county  of  Belknap,  on  the  first  Tues- 
day of  August,  A.  D.  1842,  your  said  orators  recovered  judg- 
ment in  said  first  mentioned  action  for  eight  thousand  five 
hundred  and  sixty-eight  dollars  and  fifty-three  cents  debt, 
and  thirty-five  dollars  and  eighty-eight  cents  costs  of  suit,  and 
in  said  action  secondly  above  mentioned,  for  ten  hundred  and 
sixty-three  dollars  damages,  and  twenty-seven  dollars  and 
eighty-three  cents  costs  of  suit,  and  in  said  action  against  said 
Avery  Factory  Company  alone,  for  eight  hundred  and  fifty 
dollars  and  thirty-five  cents  debt,  and  seventeen  dollars  and 
seventy-nine  cents  costs  of  suit,  and  the  said  Parker  and 
Blanchard,  and  one  Marshal  P.  Wilder,  having  other  claims 
justly  due  them  from  said  Avery  Factory  Company,  Charles 
Parker,  Benning  Muggridge,  Josiah  Crosby,  and  Abraham 
Brigham,  on  the  day  of  May,  A.  D.  1842,  sued  out  a 

writ  of  attachment  for  the  recovery  thereof,  and  thereupon 
attached  real  and  personal  estate  of  said  last  named  debtors, 
and  certain  other  real  and  personal  estate  owned  severally  by 
some  of  said  debtors,  and  jointly  by  several  of  said  debtors, 
and  at  the  term  of  the  said  Court  last  aforesaid,  recovered 
judgment  in  said  action  for  six  thousand  one  hundred  and 
sixty-two  dollars  and  twenty-seven  cents  debt,  and  twelve 
dollars  and  forty-nine  cents  costs  of  suit. 

And  your  orators  further  show,  that  after  said  attachments 
in  said  first  mentioned  three  actions,  on  the  tenth  day  of 
June,  A.  D.  1837,  they  entered  into  a  written  contract  with 
said  Avery  Factory  Company,  said  Crosby,  Brigham,  Furber, 
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Charles  Parker,  and  Mu^ridge,  and  on  the  fifteenth  day  of 
June,  A.  D.  1838,  the  said  Parker,  Blanchard,  and  Wilder, 
entered  into  another  written  contract  with  said  Avery  Fac- 
tofy  Company,  Crosby,  Brigham,  Cliarles  Parker,  Muggridge, 
Alpha  Stevens,  and  Philbrick,  and  on  the  twenty-sixth  day 
of  July,  1839,  into  another  written  contract  with  said  Avery 
Factory  Company,  Crosby,  Brigham,  Charles   Parker,  and 
Muggridge,  and  on  the  twenty-eighth  day  of  June,  1840,  into 
another  written  contract  with  the  last  mentioned  parties,  and 
on  the  twenty-eighth  day  of  July,  1841,  into  another  written 
ooDtract  with  the  persons  last  mentioned,  with  the  exception 
of  said  Brigham,  and  that  in  and  by  all  said  contracts,  it  was 
provided  and  agreed,  that  said  Parker  and  Blanchard  should 
cause  to  be  furnished  to  the  said  other  parties  to  said  con- 
tracts, certain  quantities  of  cotton,  to  be  manufactured  into 
cotton  cloth,  upon  certain  terms  and  conditions  in  said  con- 
tracts set  forth ;  that  the  proceeds  of  said  cloth  should  be 
applied  in  certain  proportions,  in  said  contracts  specified,  to 
the  payment  of  said  Parker  and  Blanchard  for  said  cotton 
by  them  to  be  furnished,  and  to  the  payment  of  the  said 
daims,  on  which  the  three  actions  first  above  mentioned  were 
founded.     And  in  and  by  said  contracts  executed  in  1837, 
1838,  and  1839«  it  was  agreed,  upon  the  considerations  there- 
in stated,  that  if  no  mortgagees  of  the  mill  of  said  Avery  Fac- 
tory Company  should  take  possession,  the  aforesaid  three  first 
mentioned  actions  should  be  continued  without  cost,  till  the 
expiration  of  said  contracts  respectively,  and  in  and  by  said 
contract,  executed  in  1840,  it  was  agreed,  that  if  possession 
should  not  be  taken  by  the  mortgagees  of  the  mill  and  other 
property  attached  in  said  suits,  and  if  no  other  attaching 
creditors  should  object  thereto,  the  said  suits  should  be  con- 
tinued without  cost  until  the  first  of  August,  A.  D.  1841 ;  but 
if  possession  should  be  taken  by  any  mortgagee  of  said  mill  or 
other  property  attached  in  said  suit,  or  if  any  attaching  cred- 
voL.  II.  43 
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itor  should  object  to  a  continuance  of  the  same,  so  that  the 
same  could  not  be  continued,  that  judgment  should  be  ren- 
dered in  the  said  suits  against  the  said  parties  of  the  sec<»i<l 
part  to  said  contract  for  nine  thousand  two  hundred  and 
ninety-two  dollars  and  forty-five  cents  with  interest  thereon 
from  the  first  day  of  July,  then  next,  until  the  rendition  of 
said  judgment ;   and  in  and  by  said  contract  of  July  2Stb, 
1841,  it  was  agreed,  that  the  said  three  actions  should  be  de- 
faulted at  the  then  next  term  of  the  Court  of  Common  Pleas 
for  said  county  of  Belknap,  and  if  possession  of  said  mill  or 
property  attached  should  not  be  taken  by  any  mortgagee, 
and  if  no  other  attaching  creditor  should   object  thereto, 
the  three  said  suits  should  be  continued  without  costs  until 
the  August  term  of  said  Court,  1842.      But  if  possesnon 
should  be  taken  as  aforesaid,  or  if  any  attaching  creditor 
should  object  to  said  continuance,  so  that  the  same  could 
not  be  continued,  that  judgment  shall  be  rendered  in  the 
said   suits  against  said  Avery  Factory  Company,  and  said 
two  suits  against  said  Avery  Factory  and  others,  for  the 
amounts,  for  which  judgments  were  subsequently  entered 
against  them  at  the  August  term  of  said  Court,  A.  D.  1842, 
as  herein  before  set  forth,  according  to  agreements  by  them 
entered  into  in  Court  for  that  purpose.     And  that  the  said 
parties  by  their  agreements  in  writing,  signed  by  their  res* 
pective  council  io  Court,  and  filed  in  said  Court  at  said  Au- 
gust term,  A.  D.  1841,  agreed,  that  juc^ments  should  be 
entered  in  said  actions,  at  such  term  thereof  as  said  plaintiffs 
should  elect,  for  the  sums  aforesaid  ;  and  your  orators  further 
show,  that  at  said  last  mentioned  term  of  said  Court,  they 
elected  to  take  judgment  for  the  sums  aforesaid.    And  the 
said  Parker  and  Blanchard  further  show,  that  at  the  time  of 
executing  said  written  contracts,  it  was  further  agreed  and 
understood  between  them  and  their  said  debtors,  that  while 
the  said  contracts  remained  in  force,  and  the  said  actiona 
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continued  for  judgment  as  aforesaid,  the  said  actions 
and  attachments  should  stand  and  remain  (the  defendants 
therein  having  been  de&ulted,  in  pursuance  of  said  contracts, 
at  August  term  of  said  Court,  A.  D.  1841),  as  security  for  the 
phuntifis'  said  claims,  upon  which  the  said  three  actions  were 
founded  ;  and  by  virtue  of  the  said  written  contracts,  and  of 
the  said  agreement  and  understanding  of  said  parties,  the 
said  Parker  and  Blanchard  bad  a  lien  upon  the  said  property 
for  their  said  claims,  which  lien  is  not,  as  they  submit  to  said 
Court,  destroyed,  or  at  all  aflfected  by  the  act  of  Congress 
paased  August  nineteenth,  A.  D.  1841,  or  by  any  thing  done 
by  any  of  the  said  parties  to  said  contracts  by  virtue  of  said 
act.     That  said  Josiah  Crosby,  Abraham  Brigham,  Benning 
M oggridge,  Salmon  Stevens,  and  Pbilbrick,  were,  as  your 
said  orators  have  been  informed  and  believe,  on  the  seven- 
teenth day  of  August,  A.  D.  1842,  by  this  honorable  Court 
declared  bankrupts,  in  pursuance  of  said  act  of  Congress,  and 
that  one  George  L.  Sibley,  of  said  Meredith,  in  said  State,' 
and  a  citizen  of  said  State,  who  was  then  appointed  assignee 
of  said  Crosby,  Brigham,  and  Muggridge,  has  applied  to  this 
honorable  Court,  and  upon  certain  representations  unknown 
to  said  orators,  has  obtained  a  writ  of  injunction,  prohibiting 
your  said  orators  from  levying  the  said  executions  upon  the 
property  of  said  Crosby,  Brigham,  and  Muggridge. 

That  on  the  twenty-fifth  day  of  September,  A.  D.  1840, 
and  on  the  twenty-eighth  day  of  July,  1841,  and  on  other 
days,  the  defendants  in  all  said  executions,  pledged  and  de- 
livered to  said  orators  large  quantities  of  machinery,  goods, 
and  personal  property,  which  has  ever  since  remained  in  their 
poflsession,  and  they  have  long  since  given  notice  to  the 
pledgors  of  their  intention  to  sell  the  same,  if  not  redeemed, 
and  that  the  said  pledgors  have  neglected  to  redeem  the 
same ;  and  that  in  and  by  said  injunction,  said  orators  are  not 
only  restrained  from  levying  their  said  executions  upon  said 
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property,  upon  which  they  have  a  lien  by  virtue  of  §aid  at- 
tachments, in  connection  with  said  agreements,  and  upon  the 
property  owned  by  the  said  Avery  Factory,  and  others,  who 
are,  by  virtue  of  said  agreements,  constituted  a  cc^rtnership, 
which  copartnership  has  not  been  declared  bankrupt;  but 
also  from  levying  their  executions  upon  the  real  estate,  at- 
tached in  said  suits,  and  upon  which  their  lien  and  ckim,  by 
virtue  of  said  attachment,  will  expire  in  thirty  days  from  the 
time  of  the  rendition  of  said  judgment,  and  from  selling  said 
property  pledged  to  them  as  aforesaid. 

Wherefore  the  said  orators  pray,  that  the  said  defendants 
in  said  executions  may  be  required  to  make  full,  true,  and  per- 
fect answers  to  all  the  matters  herein  before  charged ;  that 
the  said  injunction  may  be  dissolved,  and  that  the  lien  of 
said  orators  upon  the  said  property  attached,  may,  according 
to  the  said  agreements,  be  decreed  and  established  as  an 
equitable  lien ;  and  that  they  may  have  such  other  and  furth^* 
relief,  as  the  circumstances  of  their  case  may  require,  and  as 
to  your  honor  may  seem  meet.  And  that  writs  of  subpcena 
may  issue  from  said  Court  to  the  said  defendants  in  said  exe- 
cutions before  named,  commanding  them  upon  a  certun  day, 
and  under  a  certain  pen^ty  therein  to  be  inserted,  to  appear 
therein,  and  do,  and  receive,  what  the  said  Court  may  <»der*" 

When  the  cause  came  on  to  be  heard,  the  fdlowing  order 
was  passed  by  the  district  judge. 

^'  On  the  hearing  of  the  motion  of  the  plaintiffs  in  the  fore- 
going bill  to  dissolve  the  injunction  granted  upon  the  aiq)lica- 
tion  of  George  L.  Sibley,  assignee  of  said  Muggridge  and  others, 
the  following  questions  arose,  which  were  adjourned  for  furth^- 
hearing  and  decision  into  the  circuit  Court  of  the  United 
States  for  said  district,  viz. 

1.  Do  the  contracts,  stated  in  the  plaintiflfs'  bill,  in  connec- 
tion witli  their  attachments,  as  entered  into  by  them  with  the 
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Aveiy  Factoiy  Company,  said  Mnggridge  and  others,  consti- 
tale  an  equitable  lien  which  remains  in  force,  notwithstand- 
ing the  decrees  of  bankruptcy  i^nst  said  Mu^ridge  and 
othen? 

£.  Independently  of  said  plaintiffs'  claim  of  lien,  should  not 
the  inianction  be  dissolved,  so  far  as  it  respects  the  property 
owned  by  said  bankrupts,  and  by  their  copartners,  the  Avery 
Factory  Ck»npany  and  Charles  Parker,  who  have  not  peti- 
tioned to  be  dedared  bankrupts? 

3.  It  was  admitted  at  the  hearing,  that  the  actions  of  said 
Parker  and  Blanohard,  in  which  their  judgments  were  ob- 
tained, were  disposed  of  at  the  session  of  the  Court  of  Com- 
man  Pleas,  held  on  the  first  Tuesday  of  August,  A.  D.  184S, 
on  the  last  day  of  said  tenn,  which  was  the  19th  day  of  said 
August,  but  no  special  entry  of  judgment,  in  any  other  than 
the  usual  fonn,  was  ordered  or  made.  Said  Muggridge,  Cros- 
by and  Brigham  were  decreed  bankrupts  on  the  17th  day  of 
August,  A.  D.  1842. 

The  agreement  in  relation  to  the  amount  of  judgment  and 
the  time,  when  they  should  be  rendered  in  said  Parker  and 
Bknchard's  said  actions,  was  executed  July  24th,  1840. 

A  farther  agreement  on  the  same  subject  was  made  July 
98th,  A.  D.  1841,  and  was  carried  into  effect  by  the  entry  of 
a  defiudt  in  said  actions  at  August  term,  1841,  and  the  entry 
of  judgment  therein  (pursuant  to  written  agreements  filed  in 
Court,  August  term,  1841),  was  made  at  August  term,  1842. 
For  the  particular  terms  of  said  contracts,  reference  is  to  be 
had  to  the  statement  thereof  in  said  plaintiffs'  bill." 

The  cause  now  came  on,  and  was  ai^ed  by  B.  JR.  Curtis 
(with  whom  was  FUtcher),  for  the  plaintiffs. 

Hazehon^  of  New  Hampshire,  for  the  assignee,  aigued  the 
cause  briefly  on  that  side.    His  argument  was  to  this  effect. 
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We  supposed,  that  the  case  was  disposed  of  l^  the  case  of 
Foster,  (ante,  page  132) ;  and  that  the  attachment  was  dis- 
solved by  the  decree  in  bankraptcy,  and  the  injunction  prop- 
erly issued.     The  contracts  gave  the  plaintiffii  no  other  rig^hts 
than  those  given  under  the  attachment  laws  of  New  Hamp- 
shire.    The  rights  under  an  attadunent  in  New  Hampshire 
are  conditional  and  omtingent ;  and  here,  according  to  the 
doctrine  in  Foster's  case,  the  attachment  is,  in  effect,  qualified, 
or  superseded  by  the  proceedings  in  bankruptcy.     We  do  not 
admit,  that  the  plaintiffs  under  these  contracts  had  any  fixed 
rights.     They  were  not  designed  to  operate  as  a  security  or 
to  confer  a  lien.     The  plaintiffs  had  no  possession  to  support 
or  found  a  li^i.     The  savings  in  the  second  section  of  the 
bankrupt  act  of  1841,  ch.  9,  save  only  such  Hens,  mortgages, 
and  other  securities  as  are  valid  by  the  State  laws,  and  not 
inconsistent  with  the  bankrupt  act     No  lien  in  cases  of  this 
sort  is  created  by  the  laws  of  New  Hampshire,  although  it  is 
not  prohibited.     Under  the  laws  of  New  Hampshire,  if  the 
debtor  dies,  and  his  estate  is  insolvent,  the  attachment  upon 
mesne  process  by  the  creditor  is  dissolved.     That,  by  parity 
of  reasoning,  will  apply  here. 

Stoey,  J.  —  I  do  not  wish  to  trouble  Mr.  Fletcher  to  re- 
ply, because  I  entertain  no  doubt  whatsoever  in  this  case.  It 
is  clear  to  my  mind,  that  the  contracts  in  this  case  were  good 
and  valid,  and  founded  in  a  valuable  con^deiation,  and  that 
the  object  of  them  was  to  give  a  perfect  security  to  the  plain- 
tiffs for  their  debts,  so  for  as  the  property  attached  could  go, 
and  these  attachments  could  by  law  be  made  available. 
These  contracts  created  a  clear  equitable  lien  upon  the  |Ht>p- 
erty  attached,  which  a  Court  of  equity  would  be  bound  to  en- 
force, and  even  a  Court  of  law  ought  to  enforce,  as  far  as  it 
could  properly  do  so,  in  the  administration  of  justice  between 
the  parties  in  the  suit.     It  is  by  no  means  necessary  in  the 
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▼iew  of  a  Court  of  Equity,  that  the  contracts  should  contain 
an  ezf»«88  stipulation,  that  the  attachments  shall  stand  as  a 
seonrity  for  the  phintifis.     It  is  sufficient,  if  it  clearly  appear, 
that  such  were  the  obvious  intent  and  objects;  and  unless 
that  construction  should  be  given,  the  plaintiffs  would  have 
parted  with  valuable  rights  without  any  correspondent  bene- 
fits.    Po8sessi(»i  is  by  no  means  necessary  to  create,  or  to 
support  an  equitable  lien.     On  the  contrary,  in  equity  and 
adimrahy,  liens  exist  altogether  independent  of  possession ; 
BBy  for  example,  the  lien  of  a  vendor  for  the  unpaid  purchase 
money,  where  he  has  conveyed  the  land,  the  lien  of  a  bot- 
tonuy  holder,  and  the  lien  of  a  seaman  on  the  ship  for  his 
wages.      But  here  the  possession  of  the  personal  property 
under  attachment,  although  in  the  sheriff,  was  clearly  for  the 
benefit  of  the  plaintiffs ;  and  the  attachment  of  the  real  estate 
created  a  lien  thereon  by  mere  operation  of  law,  wholly  inde- 
pendent of  any  possession  by  the  c^cer. 

The  Bankrupt  Act  of  1841,  chap.  9,  sect.  2,  contains  an 
express  saving  of  all  liens,  mor^ages,  or  other  securities  on 
the  property,  real  or  personal,  of  the  bankrupt ;  and  equitable 
liens,  mortgages  and  securities,  are  as  much  within  the  act  as 
legal  liens,  unless  there  be  some  prohibition  in  the  State  laws, 
which  renders  them  invaUd  ;  and  there  is  no  pretence  to  say, 
that  any  such  law  exists  in  New  Hampshire.  Indeed,  if  there 
had  been  no  such  saving  in  the  act,  the  liens,  mortgages,  and 
other  securities,  within  the  purview  of  the  saving,  would  have 
been  saved,  by  mere  operation  of  law,  from  the  natural  intend- 
ment of  the  statute,  which  did  not  mean  to  disturb  existing 
vested  rights  and  interests  in  property. 

The  case  Ex  parte  Foster  (ante,  page  132),  differs  in  all 
its  main  elements  from  the  present.  There,  the  attachment 
was  merely  in  invitumj  without  the  consent  of  the  debtor. 
Here,  the  attachments,  however  originally  made,  were  subse- 
cpiently  continued  and  intended  to  be  perfected  as  securities 
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by  the  contract  of  the  debtors.     In  Foster's  case,  there  was 
no  admitted  debt  due  by  the  debtor,  nor  any  agre^nent  as  to 
not  ccmtesting  it.    In  the  present  case,  the  defendants  have, 
under  their  own  agreement  and  contract,  been  de&ulted,  the 
amount  of  the  debts  ascertained,  and  the  attachments  agreed 
to  be  held  as  security  therefor.    In  Foster's  case,  the  bank- 
rupt, if  he  obtained  his  dischaige,  had  a  right  to  plead  it  in 
bar  to  the  suit.    In  the  present  case,  the  defendants  have  no 
day  to  plead  any  such  defence ;  they  have  been,  by  their  own 
consent,  defaulted,  and  the  amount  established  ;  and  they  are 
therefore  estopped  to  say,  that  they  have  any  defence  or  bar  to 
the  judgment     In  truth,  therefore,  Foster's  case  has  no  simi* 
larity  with  the  present.     It  stands  entirely  upon  the  general 
and  naked  right  of  a  creditor  to  make  an  attachment,  and  pro- 
ceed in  his  suit  against  his  debtor,  without  any  equity  ac- 
quired by  any  act  of  the  defendant  to  give  him  new  rights  in 
the  suit ;  or  to  take  away  any  rights  of  the  defendant. 

I  can  have  no  doubt,  that  the  contracts  in  the  case  at  bar 
created  a  trust,  in  the  sense  of  a  Court  of  Equity,  in  the  prop^ 
erty  attached  in  favor  of  the  plaintiflb,  which  the  defendants 
might  be  compelled  to  {perfect  and  perform,  according  to  its 
just  interpretation.     It  is  no  objection,  that  the  trust  or  secu- 
rity thus  obtained  is  under  legal  process,  or  by  operation  of 
law.     Securities  of  that  sort  are  very  frequent  both  in  Eng- 
land and  America,  and  are  deemed  the  most  certain  and  fixed 
of  any.     Thus,  a  judgment  in  England,  and  in  many  of  the 
States  of  America,  gives  a  permanent  lien  upon  all  the  lands 
of  the  judgm^it  debtor,  and  is,  on  that  account,  resorted  to 
as  a  favorite  security.     It  is  true,  that  an  attachment  by  our 
laws  has  not  the  same  permanence,  but  it  is  limited  to  a  short 
period  after  the  judgment,  within  which  the  phintiiT  must 
take  the  attached  properfy  in  execution,  or  he  will  lose  his 
lien.     But  then,  in  such  case,  if  he  loses  his  attachment,  it  is 
his  own  fault  and  laches.     Now,  in  the  case  at  bar,  the  plain- 
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tjffs  do  not  ask  the  Court  to  enforce  their  attachment  or  equi- 
table lien ;  but  they  only  ask  the  Court  to  leave  them,  free 
from  the  injunction,  to  pursue  their  legal  and  equitable  rights 
under  their  judgment  and  execution.  It  appears  to  me  plain, 
that  they  are  entitled  to  it.  They  have  an  equitable  hen  and 
a  superior  title  to  the  property  over  the  assignee  and  the  gen- 
eral creditors  ;  and  the  assignee  must  take  the  property  of  the 
bankrupts  for  the  general  creditors,  subject  to  this  hen  and 
superior  title.  The  case  of  Dale  v.  SmithvncJc  (2  Vem.  R. 
151),  is  strongly  in  point,  as  to  the  nature  and  obligation  of  a 
contract  of  this  sort  to  create  an  equitable  lien  or  trust  in 
property.  In  Legard  v.  Hodges  (1  Ves.  jr.  R.  477),  Lord 
Thurlow  said,  that  it  was  an  universal  maxim,  that,  wherever 
persons  agree  concerning  a  particular  subject,  in  a  Court  of 
Equity,  as  against  the  party  himself,  and  any  claiming  under 
him,  voluntarily  or  with  notice,  it  raises  a  trust.^  The  cases 
Ex  parte  Copeland  (3  Deac.  &  Chitt.  R.  199),  and  Ex  parte 
Prescott  (1  Montag.  &  Ayrt.  R.  316),  and  Ex  parte  Fowler 
(2  Montag.  &  Ayrt.  R.  224),  establish,  that  the  same  rule 
prevails  in  bankruptcy ;  and  that  the  property  will  be  fol- 
lowed and  affected  with  the  trust  in  the  hands  of  the  as- 
signees, in  the  same  manner  and  to  the  same  extent,  as  it 
would  be  in  the  hands  of  the  bankrupt.  But  if  no  such  case 
ever  existed,  I  should  have  no  doubt,  upon  principle,  that  such 
ought  to  be  the  result.  But  there  are  many  cases,  which 
stand  upon  analogous  grounds.^  We  all  know,  that  in  bank- 
ruptcy, the  assignee  takes  only  such  rights,  as  the  bankrupt 
himself  had,  and  is  subject  to  the  like  equities.^ 


1  See  2  Story  on  Equity  Jurisp.  §  1230,  §  1231 ;  CoUyer  v.  Falcon 
(1  Turn.  &  Russ.  469,  475,  476). 

9  See  2  Stoiy  Equity  Jurisp.  §  1230,  §  1231,  §  1232. 

3  See  1  Cooke  Bank.  Law,  chap.  vii.  §  2,  p.  267  to  p.  270, 4th  edit  1799 ; 
2  Story,  Equity  Jurisp.  §  1411 ;  1  Deacon  on  Banks,  chap.  x.  §  3,  pp.  320, 
321,  edit.  1827. 
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There  is  a  close  analogy,  although  perhaps  the  same  princi- 
ples may  not  apply  throughout,  between  cases  like  that  before 
the  Court,  arising  in  bankruptcy,  and  cases  of  the  administia- 
tion  of  the  assets  of  a  deceased  testator  or  intestate,  by  Courts 
of  Equity,  in  tlie  ordinary  exercise  of  their  jurisdiction,  upon 
a  creditor's  bill  for  the  benefit  of  all  the  creditors.     Courts  of 
Equity  in  such  cases  always  exercise  a  sound  discretion  as  to 
restraining  any  particular  credited  from  pursuing  and  enfoi^ 
ing  his  legal  rights  under  his  proceedings  and  judgment  at 
law,  and  will  not  interfere  in  such  a  manner  as  to  displace 
any  of  his  just  rights  and  equities.     That  is  sufficiently  ap- 
parent from  the  case  of  Dretvry  v.  Thacher  (3  Swanst.  R.  529, 
546),  and  especially  from  the  elaborate  judgment  of  Lord 
Langdale,  in  Lee  v.  Park  (1  Keen  R.  714).     It  appears  to 
me,  that  the  district  Courts,  sitting  in  bankruptcy,  should  up- 
hold the  like  doctrine,  and  should  exercise  a  like  discretioD 
in  not  restraining  the  rights  of  judgment  creditors,  who  are 
proceeding  to  enforce  their  judgment  and  executions,  not 
merely  upon  their  ordinary  rights  as  judgment  creditors,  but 
upon  the  footing  of  equitable  rights  and  liens  acquired  under 
contract ;   for,  in  such  cases,  they  have  a  superior  equity  to 
that  of  the  general  creditors.     My  opinion,  therefore,  is,  that, 
in  the  present  case,  the  plaintiffs  have,  in  virtue  of  their  con- 
tract, a  superior  equity,  which  ought  to  be  protected  by  the 
Court  sitting  in  bankruptcy ;  and  that  the  injunction,  granted 
in  this  case,  ought  to  be  dissolved ;   and  this  will  constitute 
an  affirmative  answer  to  the  first  question  propounded  in  this 
case. 

The  second  question  may  be  disposed  of  in  a  few  words. 
The  general  rule  in  bankruptcy  is,  that  in  cases  of  partner- 
ship, where  one  partner  becomes  bankrupt,  his  assignee  can 
take  only  that  portion  of  the  partnership  assets,  which  would 
belong  to  the  bankrupt,  after  payment  of  all  the  partnership 
debts ;   and  that  tlie  solvent  partners  have  a  lien  upon  the 
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partnership  assets  for  all  the  partnership  debts,  and  also  for 
their  own  shares  thereof,  before  the  separate  creditors  of  the 
beoknipt  partner  can  come  in  and  take  any  thingJ  It  is 
true,  that  in  such  cases,  it  may  often,  from  the  necessity  of 
the  case,  and  for  the  purpose  of  ascertaining  the  partnership 
assets  and  debts,  and  adjusting  and  settling  the  same,  and 
making  a  final  settlement  and  distribution  of  the  surplus,  be 
indispensable,  that  the  district  Court,  bs  a  Court  of  equity, 
should  take  into  its  own  hands  the  exclusive  management 
and  administration  of  all  the  partnership  assets,  and  inhibit 
the  other  partners  from  intermeddling  therewith.  But  this  it 
will  do  with  caution,  and  solely  for  the  purposes  before  stated. 
And  so  far  from  thereby  displacing  any  of  the  rights,  liens, 
and  equities  of  the  other  partners,  it  studiously  seeks  to  main- 
tain and  protect  them.  Now,  in  the  present  case,  under  its 
peculiar  circumstances,  there  is  no  reason  whatever  for  the 
interference  of  the  district  Court  by  way  of  injunction,  or 
otherwise,  to  administer  the  property  in  controversy.  On  the 
contrary,  by  refusing  or  dissolving  the  injunction,  it  accom- 
plishes the  very  ends  designed  by  the  contracts  between  all 
the  parties,  and  allows  the  partnership  property  to  be  applied 
to  the  discharge  of  the  partnership  debts  according  to  its  just 
and  original  destination.  To  the  second  question,  therefore, 
an  affirmative  answer  ought  also  to  be  given. 

I  shall  direct  a  certificate  to  be  sent  to  the  district  Court 
accordingly. 

The  certificate  was  as  follows : 

Orrciitif  Court  of  the  VnUed  Slates,  JVew  Hampahire  District,  In  Bank- 
ruptey.  September  13, 1842.  Isaac  Parker  et  aL,  PkdrUiJs  in  Equity, 
V.  Benning  Muggridgt  et  als. 

In  answer  to  the  questions  adjourned  into  this  Court  by  the 
district  Court  of  New  Hampshire,  in  Bankruptcy,  it  is  ordered, 


See  Story  on  Partnership,  §  375,  §  376, 
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that  the  following  answers  be  sent  to  that  Court  as  the  opinion 
of  this  Court. 

First.  That  the  contracts  stated  in  the  pbuntifis'  bill,  in 
connexion  with  their  attachments,  as  entered  into  by  them 
with  the  Avery  Factory  Company,  the  said  Muggridge,  and 
others,  constituted  an  equitable  lien,  which  remains  in  force, 
notwithstanding  the  decrees  of  bankruptcy  against  the  said 
Muggridge  and  others. 

Second.     Independently  of  the  said  plaintifis'  claim  as  an 
equitable  lien,  which,  of  itself,  constitutes  a  sufficient  ground 
for  the  dissolution  of  the  injunction  granted  in  this  case,  the 
plaintiffs  would  be  entitled  to  have  the  same  injunction  dis- 
solved, so  far  as  respects  the  property  owned  by  the  said 
bankrupts,  and  by  their  copartners,  the  Avery  Factory  Com- 
pany and  Charles  Parker,  who  have  not  petitioned  to  be  de- 
clared bankrupts,  and  indeed  do  not  appear  to  be  bankrupts. 
The  general  rule  in  all  cases  of  this  sort  is,  that  the  property 
of  the  partnership  is  first  to  be  applied  to  the  discharge  of  the 
partnership  debts,  and  the  surplus  only  ought  to  be  and  can 
be  applied  to  the  individual  debts  of  any  one  partner.    It  may 
however  occur,  that,  in  the  bankruptcy  of  one  partner,  it  may 
be  necessary  for  the  Court  in  bankruptcy  to  take  upon  itself 
the  administration  as  well  of  the  partnership  estate  as  of  the 
estate  of  the  bankrupt  partner,  in  order  to  have  a  final  settle- 
ment of  all  the  claims.     But  no  such  question  is  here  pre- 
sented, and  it  is  here   alluded  to  only  for   the  purpose  of 
excluding  any  different  inference  from  being  drawn  from  the 
answer  to  the  second  question. 

Joseph  Stohy, 
AssodaU  Justice  of  the  Suprme  Court  of  (he  United  Slata- 
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CbarIjBs  Arnold  and  Others  v.  Charles  Matnard. 

Where  a  trader  gives  a  mortgage  to  one  of  his  creditors,  in  contemplation 
of  bankruptcy,  and  for  the  purpose  of  giving  such  creditor  a  preference 
over  the  others,  it  i«  an  act  of  bankruptcy  within  the  meaning  of  the 
statute. 

Where  the  bankrupt  Act  speaks  of  a  conyejance  or  transfer  by  a  debtor 
^  in  contemplation  of  bankruptcy,"  it  does  not  necessarily  mean,  in  con- 
templation of  his  being  declared  a  bankrupt  under  the  statute,  but  in 
contemplation  of  his  actually  stopping  his  business,  because  of  his  insol- 
vency and  incapacity  to  carry  it  on. 

Where  a  retailer  of  merchandise  mortgaged  his  whole  stock  in  trade,  of  the 
nominal  value  of  four  or  five  thousand  dollars,  and  comprising  the  whole 
mass  of  his  visible  property,  to  a  creditor,  to  secure  to  him  the  sum  of 
about  seventeen  hundred  dollars,  and  against  a  liability  for  about  Aye 
hundred  dollars,  the  debtor  owing  debts  to  the  amount  of  five  thousand 
dollars,  then  over  due,  and  the  whole  amount  arising  from  a  sale  of  his 
goods  at  auction  being  less  than  five  thousand  dollars ;  It  vms  heldy  that 
the  debtor  must  be  taken  in  law,  to  have  known,  that  he  was,  at  the  time 
of  making  the  mortgage,  insolvent,  and  must  stop  and  break  up  his  busi- 
ness, and  that  the  mortgage  having  been  executed  in  order  to  give  the 
mortgagee  a  preference  or  priority  over  the  rest  of  his  creditors,  it  was 
^  in  contemplation  of  bankruptcy  "  within  the  meaning  of  the  statute. 
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Such  a  mortga^  may  subject  the  debtor  to  be  proceeded  against  as  an  inTol> 
untary  bankrupt,  notwithstanding  he  did  not,  at  the  time  of  making  it, 
intend  to  apply  for  the  benefit  of  the  bankrupt  law,  or  to  make  himself 
liable  to  be  proceeded  against  in  invitum. 

Nor  does  it  make  any  difference  as  to  the  character  of  the  act,  whether  the 
mortgage  was  voluntary  and  spontaneous  on  the  part  of  the  mortgagor, 
or  was  given  upon  the  request  or  demand  of  the  mortgagee,  or  upon  a 
verbal  promise  made  in  general  terms  when  the  debt  was  contracted,  to 
give  security  upon  request,  if  at  the  time  of  giving  it,  the  mortgager 
knew  that  he  was  insolvent,  and  must  stop  his  business,  and  intended 
tliereby  to  give  a  preference  or  priority  to  the  mortgagee  over  the  rest  of 
his  creditors. 

This  was  the  case  of  a  petition  by  Charles  Arnold,  Henry 
Adams,  and  Joseph  C.  Hicks,  of  Boston,  praying,  that  Charles 
Maynard,  of  Lowell,  might  be  declared  a  bankrupt.  The 
petition  set  forth,  that  the  said  Maynard,  on  the  fifth  of  April, 
1842,  made  a  fraudulent  mortgage  to  John  L.  Perry,  his 
former  partner,  conveying  all  his  stock  in  trcide,  the  same 
being  all  his  visible  property,  to  secure  a  debt  amounting  to 
^2200.00.  That  the  said  Maynard,  on  the  tenth  May,  fol- 
lowing, made  a  certain  other  fraudulent  mortgage  to  one 
Burton,  of  all  his  stock  in  trade,  to  secure  a  debt  amounting 
to  $850.00 ;  that  he  then  falsely  confessed,  as  due  to  the  said 
Burton,  the  sum  of  $500 ;  and  the  said  Burton  afterwards 
took  possession  of  the  said  property  under  the  said  mortgage, 
wherefore  the  petitioners  prayed,  that  the  said  Maynard  might 
be  declared  a  bankrupt,  within  the  provisions  of  the  act  of 
Congress,  in  such  case  made  and  provided. 

When  this  petition  came  before  the  District  Court,  the 
following  questions  were  ordered  to  be  adjourned  into  this 
Court  for  a  final  determination,  namely : 

First.  Whether,  if  a  retailer  of  merchandise,  on  the  25th 
day  of  April  last,  mortgaged  his  whole  stock  in  trade,  consist- 
ing of  goods  to  the  nominal  amount  of  from  four  to  five 
thousand  dollars,  and  comprising  his  whole  property,  except- 
ing debts  due  to  him  to  the  amount  of  about  two  hundred 


MAY  TERM,  1842.  351 


Arnold  et  al.  v.  Majnard. 


doQais,  to  a  creditor,  to  secure  him  the  sum  of  about  seven- 
teen hundred  dollars,  and  against  a  liability  of  about  five 
hundred  dollars,  he,  the  debtor,  owing  debts  to  the  amount  of 
five  thousand  dollars,  aU  then  over  due,  and  the  cash  value  of 
all  his  goods,  if  sold  at  auction,  not  exceeding  tv^enty-three 
hundred  to  four  thousand  dollars,  it  is  an  act  of  bankruptcy 
within  the  meaning  of  the  statute  ? 

Second.  Whether,  if  a  retailer  of  merchandise,  knowing 
himself  to  be  insolvent,  makes  such  mortgage,  vrithout  intend- 
ing to  apply  for  the  benefit  of  the  bankrupt  law,  or  to  make 
himself  liable  to  be  proceeded  against  in  invitum,  it  is  a  secu- 
rity, conveyance,  or  transfer  of  property,  made  or  given  in 
contemplation  of  bankruptcy,  within  the  meaning  of  the  act  ? 

TTiird.  Whether,  if  such  mortgage  be  made  upon  request, 
or  demand  of  the  creditor,  and  upon  a  verbal  promise  made 
in  general  terms,  when  the  debt  was  contracted,  to  give 
security  upon  request ;  and  without  any  spontaneous  act  on 
the  part  of  the  debtor,  to  induce  such  request,  it  is  a  security, 
conveyance,  or  transfer,  for  the  purpose  of  giving  the  creditor 
any  preference  or  priority  over  his  general  creditors,  within 
the  meaning  of  the  statute  ? 

Fourth.  Whether,  if  such  mortgage  be  made  in  contempla- 
tion of  bankruptcy,  and  for  the  purpose  of  giving  such  prefer- 
ence, it  is  an  act  of  bankruptcy  within  the  meaning  of  the 
statute? 

The  cause  was  argued  upon  the  adjourned  question  by 
Butler,  of  Lowell,  for  the  petitioners,  and  by  Parker,  of 
Lowell,  for  the  respondent,  Maynard. 

Story,  J.  —  This  is  the  case  of  a  petition  by  certain  cred- 
itors of  Charles  Maynard,  proceeding  in  invitum,  to  have  him 
declared  a  bankrupt  under  the  bankrupt  act  of  1841,  ch.  9. 

There  are  four  questions  adjourned  into  this  Court  for  con- 
sideration and  decision.    The  questions  arise  under  that  clause 
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of  the  first  section  of  the  bankrupt  act,  which  declares,  that  if 
any  person,  being  indebted  to  a  certain  amount,  and  being  a 
merchant  or  a  retailer  of  merchandise,  &c.  &c.  shall  ^'  make 
any  fraudulent  conveyance,  assignment,  sale,  gift,  or  other 
transfer  of  his  lands,  tenements,  goods,  or  chattels,  credits,  or 
evidences  of  debt,"  he  may,  upon  petition  of  his  creditors,  be 
declared  a  bankrupt.  All  the  questions  turn  upon  this, 
whether  the  mortgage  and  conveyance  stated  in  these  ques- 
tions, is  to  be  deemed,  under  the  circumstances  therein  stated, 
to  be  a  fraudulent  mortgage  or  conveyance,  in  the  sense  of 
tlie  clause.  Fraud,  in  any  conveyance,  is,  and  rarely  can  be, 
a  mere  matter  of  law ;  but,  for  the  most  part,  it  is  a  matter  of 
fact,  dependent  upon  the  intent  of  the  parties.  But  when  all 
the  facts  and  circumstances  are  ascertained,  it  may,  and,  in- 
.deed,  often  does,  resolve  itself  into  a  mere  question  of  law,  as 
to  the  intent  fairly  deducible  from  those  facts  and  circum- 
stances. There  is  not  the  slightest  doubt  in  my  mind,  that, 
if  the  mortgage,  in  the  present  case,  was  made  in  contempla- 
tion of  bankruptcy,  and  for  the  purpose  of  giving  a  preference 
to  the  mortgagee  over  the  other  creditors  of  the  mortgagor,  it 
would  be  an  act  of  bankruptcy  within  the  clause  of  the  bank- 
rupt act  already  referred  to.  Indeed,  such  a  case,  faUs  directly 
within  the  second  section  of  the  Act,  which,  among  other 
things,  declares,  That  all  "  securities,  conveyances,  or  transfers 
of  property,  &c.  made  or  given  by  any  bankrupt  in  contem- 
plation of  bankruptcy,  and  for  the  purpose  of  giving  any  cred- 
itor, <fec.  (fee.  any  preference  or  priority  over  the  general 
creditors  of  such  bankrupt,  &c.  shall  be  deemed  utterly  void, 
and  a  fraud  upon  this  act."  So  that  the  fourth  question  must 
be  answered  in  the  affirmative,  upon  the  very  language  of  the 
Act,  as  the  mortgage  under  the  circumstances  stated  in  the 
question,  was  a  "  fraud  upon  the  Act." 

The  first  question  contains,  what  I  suppose  are  the  real 
merits  of  tliis  case.     And  for  the  purpose  of  answering  it,  I 


MAY  TERM.  1842.  353 


Arnold  et  td.v.  Maynard. 


must  assume,  that  the  retailer  was  conscious  of  his  own  insol- 
vency, and  of  his  utter  inability  to  pay  all  his  creditors,  or  to 
carry  on  his  business  any  longer,  and  designed  to  give  the 
mortgagee  a  preference  and  priority  over  all  his  other  credit- 
ors by  the  mortgage.  Now,  under  such  circumstances,  1 
must  presume,  that  in  point  of  law,  he  knew  the  natural  con* 
sequences  of  such  an  act,  and  that  he  must  thereby  contem- 
plate his  own  immediate  bankruptcy,  that  is,  his  utter  inability 
to  pay  his  debts,  and  to  proceed  in  business,  and  his  own 
right  to  petition  for  the  benefit  of  the  bankrupt  act  of  1841, 
and  his  liability  to  be  proceeded  against  at  his  own  choice,  as 
well  as  his  liability  to  be  proceeded  against  by  his  creditors  in 
inmtum,  in  bankruptcy,  at  their  election,  for  such  act,  if  it  was 
intended  to  give  a  preference  to  the  mortgagee  over  all  his 
other  creditors,  as  being  against  the  provisions  and  policy  of 
the  Act.  In  this  view  of  the  matter,  and  upon  the  facts 
stated,  I  should  answer  the  first  question  in  the  affirmative, 
and  say,  that  the  mortgage  so  given,  was  an  act  of  bankruptcy, 
within  the  meaning  of  the  statute. 

The  second  question  involves  more  difficulty  in  being  an- 
swered in  direct  terms,  because  it  states,  what  I  apprehend 
cannot,  in  point  of  law,  be  stated,  that  is,  that  a  man  does  not 
intend  and  contemplate  precisely  what  the  law  pronounces 
the  necessary  result  of  his  acts.  No  man  can  be  permitted  to 
aver  his  ignorance  of  the  law  as  a  qualification  of  his  acts. 
On  the  contrary,  every  man  is  presumed  to  know  the  law, 
and  he  is  bound  to  know,  what  are  the  legal  results  of  his 
acts ;  or,  as  Lord  EUenborough  said  in  Newton  v.  Chantler 
(7  East  R.  143),  every  man  must  be  taken  to  contemplate  the 
ordinary  consequences  of  his  own  act  at  the  time  of  the  act 
done.  Ignaraniia  legis  neminem  excttsat,  is .  a  maxim  laid  up 
among  the  earliest  rudiments  of  the  law.  If  the  question 
meant  to  be  asked,  was,  whether,  if  the  mortgagor,  at  the  time 
of  executing  the  mortgage,  knowing  his  own  insolvency,  and 
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inability  further  to  carry  on  his  business,  but  having  no  im- 
mediate intention  on  his  own  part,  to  seek  by  petition   the 
benefit  of  the  bankrupt  act,  or  thereby  to  enable  his  other 
creditors  to  proceed  against  him  in  iiwitum,  to  hare    him 
declared  a  bankrupt  under  that  act,  but  actuaUy  designing 
and  intending  thereby  to  give  a  preference  to  the  mortgagee 
over  all  his  other  creditors,  it  was  such  a  security,  conveyance, 
or  transfer  as  was  fraudulent,  and  in  contemplation  of  bank- 
ruptcy within  the  meeuiing  of  the  bankrupt  act,  then  I  say, 
that  his  mere  private  intention  cannot  overcome  the  legal 
intention  and  purport  of  the  act ;  and  it  is  to  be  treated,  in 
the  sense  of  the  statute,  as  made  in  contemphtion  of  bank- 
ruptcy, although  it  was  not  done  by  him  with  the  intention  to 
be  declared  a  bankrupt.     When  the  statute  speaks  of  a  con- 
veyance or  transfer  in  contemplation  of  bankruptcy,  it  does 
not  necessarily  mean,  in  contemplation  of  being  declared  a 
bankrupt  under  the  statute ;   but  in  contemplation  of  actually 
stopping  his  business,  because  he  is  insolvent  and   utterly 
incapable  of  carrying  it  on.     And  this  certainly  was   the 
primary  sense,  in  which  the  language  was  used  and  under- 
stood in  the  English  bankrupt  laws,  from  which  it  has  been 
borrowed  and  incorporated  into  our  statute,  whatever  may 
have  been  the  more  modern  construction  put  upon  it.    The 
very  word  bankrupt,  supposes  a  man  to  be  broken  up  in  his 
business,  and  insolvent,  or  as  Mr.*  Justice  Blackstone  (2  Bladi:. 
Comm.  472,  note),  puts  it,  the  word  is  derived  from  bancus, 
or  banque^  which  signifies  the  table  or  counter  of  a  tradesman, 
and  ruptus,  broken,  denoting  thereby  one,  whose  shop  or  place 
of  trade  is  broken  and  gone.     Now,  when  a  man,  being  about 
to  fail,  and  to  stop  all  his  business,  with  a  perfect  consciousness, 
that  he  is  insolvent,  and  with  the  intention  to  break  up  all  his 
business,  makes  a  conveyance  to  a  particular  creditor,  with  a 
view  to  give  him  a  preference  over  all  his  other  creditors,  of 
the  whole,  or  of  the  mass  of  his  visible  property,  we  must  un- 
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d^rstukd,  that  he  does  the  act  with  a  design  to  evade  the 

provisions  of  the  bankrupt  act,  which  provide  for  an  equal 

distribution  of  his  property  among  all  his  creditors.     If  such 

»  ocmyeyance  should  be  held  valid,  what  is  there  to  prevent 

the  party  at  a  future  time,  at  his  leisure,  or  his  pleasure,  from 

applying  for  the  benefit  of  the  Act  ?     If  the  present  mortgage 

should  be  held  valid,  what  is  there  to  prevent  Maynard  from 

now  applying  for  the  benefit  of  the  bankrupt  act,  since  he 

might  say,  that  at  the  time,  when  he  gave  the  mortgage,  he 

had  no  fixed  intention  of  that  sort,  and  did  not  make  it  in 

contemplation  of  then  taking  the  benefit  of  the  Act  ? 

.  I  agree,  that  the  mere  fact  of  a  man's  being  insolvent,  and 

knowing  the  fact,  does  not  necessarily  establish,  that  he  means 

to  stop  business  and  break  up  his  establishment ;  for  he  may 

Im^  and  believe,  that  he  can  still  carry  it  on,  and  perhaps 

redeem  himself  from  insolvency.     But,  when  he  is  deeply  in 

debt,  and  intending  to  fail,  and  break  up  his  whole  business 

at  once,  he  makes  a  conveyance  to  a  particular  creditor,  to 

give  him  a  preference  over  all  the  rest,  it  seems  to  me  irre- 

sistiUe  evidence,  that  he  does  the  act  in  contemplation  of 

bankruptcy.     I  do  not  think,  that  it  is  necessary,  for  this 

purpose,  that  he  should  contemplate  the  conveyance,  as  an  act 

of  bankruptcy,  or  thai  he  should  make  it  with  a  present  and 

immediate  intention  to  take  the  benefit  of  that  statute.     It  is 

sufficient,  that  he  must  know,  that  in  making  that  conveyance, 

he  defeats  the  provisions  of  the  statute,  and  yet  that  if  it  be 

not  a  fraud  upon  the  Act,  he  may  still  at  any  time,  at  his 

pleasure,  take  the  benefit  of  the  Act,  and  thereby  make  the 

pieference  conclusive  and  perfect.     Now,  such  a  result  is 

manifesdy  at  war  with  the  whole  objects  of  the  statute.     It 

would  put  it  in  the  power  of  the  debtor  to  avail  himself  of  all 

the  benefits  of  the  Act,  and  yet  would  enable  him  arthe  same 

time,  upon  his  own  secret  and  unknown  intention  —  inscruta- 
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ble  to  others,  and  admitting  of  no  possible  certainty  —  to  do 
the  very  acts,  which  the  statute  was  designed  to  prevent. 

I  do  not  think,  that  the  English  decisions  upon  this  subject 
can  have  any  very  direct  application  to  govern  the  construc- 
tion of  our  statute.     Their  bankrupt  acts  apply,  for  the  most 
part,  to  cases  of  involuntary  bankrupts;  whereas  the  main 
purposes  of  ours  are  for  the  benefit  of  voluntary  bankrupts. 
But  the  cases  of  Flook  v.  Jonei  (4  Bing.  R.  20),  ^d  Poland 
V.  Gh/n  (4  Bing.  R.  22,  note),  and  Ridley  v.  Chfde  (9  Bing. 
R.  349),  proceed  upon  principles  quite  analogous.     I   am 
aware,  that  the  authority  of  same  of  these  cases,  so  far  as 
they  apply  to  the  English  bankrupt  laws,  has  been  questioned ; 
that  they  have  been  thought  to  go  too  far ;  and  that  they  did 
not  meet  the  approbation  of  the  Court  in  Morgan  v.  Bntndrett 
(5  Barn,  and  Adolph.  R.  289).     But  this  last  case,  as  well  as 
the  other  cases,  shows,  that  the  words  ''  in  contemplation  of 
bankruptcy,"  are  not  necessarily  limited  to  acts  done,  which 
would,  per  se,  be  acts,  for  which  the  party  might,  or  would  be 
declared  a  bankrupt  under  the  bankrupt  laws;  but  which 
must  and  would  produce  on  his  part,  a  positive  state  of  bank- 
ruptcy, in  which  he  might  become  a  proper  subject  of  the 
bankrupt  laws.     Mr.  Justice  Parke,  in  this  case,  said ;  <'  The 
meaning  of  these  words,  <  in  contemplation  of  bankruptcy,'  I 
take  to  be,  that  the  payment  or  delivery  must  be  with  intent 
to  defeat  the  general  distribution  of  eiFects,  which  takes  place 
under  a  commission  of  bankrupt."    Mr.  Justice  Patteson  said ; 
"  The  recent  cases  have  gone  too  great  a  length ;  they  aeaaa 
to  have  proceeded  on  the  principle,  that  if  a  party  be  insolvent 
at  the  time,  when  he  makes  a  payment  or  a  delivery,  and 
afterwards  becomes  bankrupt,  he  must  be  deemed  to  have 
contemplated  bankruptcy  at  the  time  when  he  made  the  pay- 
ment.    But  I  think,  that  is  not  correct ;  for  a  man  may  be 
insolvent,  and  yet  not  contemplate  bankruptcy."     Lord  Chief 
Justice  Gibbs,  in  the  case  of  Fidgeon  v.  Sharpe  (5  Taunt. 
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539--o41),  was  still  more  expressive.     "  With  respect,"  (said 
he)  *-*  to  this  doctrine  of  contemplation  in  cases  of  bankruptcy, 
we  have  nothing,  either  in  the  conmion  or  statute  law,  to  show 
what  it  is.     The  cases,  in  which  this  doctrine  was  introduced, 
make  it  depend  upon  the  quo  animo :  if  a  trader  thought  he 
should  not  ultimately  have  enough  to  pay  all  his  creditors,  it 
must  be  presumed,  that  if  he  gives  full  payment  to  one,  he 
does   it  in  contemplation   of  bankruptcy.     But  if  a  man, 
tionestly  believing  he  shall  have  enough  ultimately  to  pay  all, 
but  having  bought  goods  with  intent  to  apply  them  to  the 
particular  purposes  of  his  trade,  and  finding,  that  it  is  neces- 
sary, that  he  should  discontinue  his  trade,  and  therefore  cannot 
make  the  intended  use  of  the  goods,  thinks  it  fair  and  right  to 
return  the  goods  to  the  person  of  whcun  he  purchased  them,  I 
cannot  say,  that  this  is  done  with  a  view  or  contemplation  of 
bankruptcy."     The  case  of  Palling  v.  Tucker  (4  Barn,  and 
Aid.  383),  is  very  strong  to  the  purpose  of  showing,  that  a 
voluntary  conveyance  to  one  creditor,  with  the  design  to  give 
him  a  preference,  to  the  prejudice  of  the  rest  of  the  creditors, 
is  a  fraud  upon  the  bankrupt  laws,  and  an  act  of  bankruptcy. 
The  same  doctrine  was  held  in  Newton  v.  ChaniUr  (7  East 
R.  137,   143,   144).     In    Wedge  v.  Newlyn  (4  Bam.  and 
Adolph.  831),  it  was  expressly  held,  that  a  trader  conveying 
away  property  to  a  creditor,  to  such  an  extent  as  will  prevent 
him  from  continuing  his  business,  and  render  liim  insolvent, 
commits  thereby  an  act  of  bankruptcy.^    Indeed,  I  should 
deduce  the  general  conclusion  from  the  Enghsh  cases  to  be, 
that  a  conveyance  by  a  person,  knowing  himself  to  be  insol- 


1  See,  also,  Ahvton  v.  ChanUer  [7  East,  R.  145);  per  Le  Blanc  J.  Comp- 
Um  v.  Bedford  (1  W.  Black.  R.  963);  Carr  v.  Bvrdiss  (1  Cromp.  Mees. 
&  Rose.  447 ;  S.  C.  8  Tyrwhitt,  R.  13G) ;  per  Parke,  Baron,  BaxUr  v. 
Priichard  (1  Adolp.  &  Ellis,  456) ;  MboU  v.  Burbage  (2  Bing,  New  Cases, 
444). 
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vent,  to  one  creditor,  with  a  design  of  giving  him  a  preference 
over  the  other  creditors,  in  the  event  of  his  own  expected 
bankruptcy  and  stoppage  of  business,  was  of  itself  an  act  of 
bankruptcy,  as  a  fraud  upon  the  bankrupt  laws.  But,  whether 
it  be  so  or  not  under  those  laws,  I  think  it  is  the  natural,  if 
not  the  necessary,  intention,  deducible  from  the  whole  struc^ 
ture  and  policy  of  the  bankrupt  act  of  1841.  With  this 
explanation,  I  should  answer  the  second  question  also  in  the 
affirmative. 

As  to  the  third  question,  whatever  may  be  the  case  under 
the  pecuUar  provisions  of  the  bankrupt  laws  of  En^and,  it 
appears  to  me,  that  it  ought  to  be  answered  in  the  affirmative, 
under  our  bankrupt  act  of  1841*     The  previous  request  ot 
demand  of  the  creditor,  or  the  verbal  promise  of  the  debtor, 
when  he  contracted  the  debt,  to  give  security  upon  request, 
does  not  make,  and  ought  not  to  make  any  difference  as  to 
the  rights  of  the  other  creditors.     Whether  the  mortgage  is 
spontaneous  on  the  part  of  the  debtor,  or  requested  by  the 
creditor;  still,  if  each  knows,  that  the  debtor  is  insolvent, 
and  that  he  contemplates  immediate  bankruptcy,  and  break- 
ing up  of  his  business,  and  the  object  of  the  mortgage  is  to 
secure  a  preference  to  that  creditor  over  the  other  creditors, 
I  think,  that  it  is  a  fraud  upon  the  bankrupt  act  of  1841,  and 
is,  therefore,  an  act  of  bankruptcy  within  the  meaning  of  the 
statute. 

I  shall  direct  a  certificate  accordingly  to  be  sent  to  the  Dis- 
trict Court. 

The  certificate  was  as  follows. 

It  is  ordered  by  this  Court,  that  the  following  certificate  be 
sent  to  the  District  Court,  in  answer  to  the  questions  adjourn- 
ed by  the  said  Court  into  this  Court,  in  this  case. 

1.   The  first  question  is  answered  by  this  Court  in  the 
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affimuLtiTe,  it  being  the  opinion  of  this  Courts  that  upon  the 
facts  stated,  the  retailer,  who  made  the  mortgage  to  the 
creditor,  the  mortgagee,  in  the  case,  must  be  taken  to  have 
known,  that  he  was,  at  the  time  of  making  the  mortgage,  in- 
solvent, and  must  stop  and  break  up  his  business ;  and  that  he 
executed  that  mortgage  in  order  to  give  the  mortgagee  a  pre- 
ference or  priority  over  the  rest  of  his  creditors,  in  contempla- 
tion of  thus  stopping  and  breaking  up  his  business,  and  thus 
being  in  a  state  of  bankruptcy. 

2.  The  second  question  is  also  answered  in  the  affirmative, 
it  not  being  essential  in  the  opinion  of  this  Court,  that  the 
retailer  should  contemplate  or  intend,  at  the  time  of  making 
the  mortgage,  to  apply  for  the  benefit  of  the  bankrupt  act  of 
1841,  or  thereby  to  subject  himself  to  be  proceeded  against 
by  his  creditors  as  an  involuntary  bankrupt,  under  the  bank- 
rupt act  of  1841.  But  that  it  is  sufficient  to  make  the  mort- 
gage so  given,  a  security,  conveyance,  and  transfer,  in  con- 
templation of  bankruptcy,  within  the  meaning  of  the  bankrupt 
act,  that  he  should,  at  the  time,  know  himself  to  be  insolvent, 
and  unable  further  to  carry  on  his  business,  and  that  he 
contemplated  a  stoppage  and  breaking  up  of  his  business, 
and  intended  by  such  mortgage  to  give  a  preference  or 
priority  to  the  mortgagee  over  the  rest  of  his  creditors,  in 
contemplation  of  such  stoppage  of  business,  and  state  of  bank- 
ruptcy. 

3.  The  third  question  is  also  answered  by  this  Court  in 
the  affirmative,  this  Court  being  of  bpinion,  that,  under  the 
bankrupt  act  of  1841,  it  is  wholly  immaterial,  whether  the 
mortgage  was  voluntary  and  spontaneous  on  the  part  of  the 
mortgagor,  or  was  given  upon  the  request  or  demand  of  the 
mortgagee,  or  upon  a  verbal  promise  made  in  general  terms, 
when  the  debt  was  contracted,  to  give  security  upon  request, 
if  at  the  time  of  giving  the  mortgage,  the  mortgagor  knew,  that 
he  was  insolvent,  and  could  not  further  continue  his  business, 
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but  must  stop  the  same,  and  he  intended  by  such  mortgage  to 

give  a  preference  or  priority  to  the  mortgagee  over  the  rest  of 

his  creditors,  in  contemplation  of  such  stoppage  of  business, 

and  state  of  bankruptcy. 

4.   The  fourth  question  is  answered  in  the  affirmative,  as 

being  clearly  an  act  of  bankruptcy  within  the  meaning  of  the 

bankrupt  act  of  1841. 

Joseph  Stort, 
One  of  (he  Jutiices  of  (he  Stipremt  Couti  of  the  United  SUmUm. 


Ex  PARTE  Newhall,  Assignee  of  Brown. 

All  the  property  and  rights  of  property  of  the  bankrupt,  at  the  time  of  ikt 
decree  of  bankruptcy^  pass  to  the  assignee  to  be  distributed  amongst  the 
creditors,  with  the  other  assets  of  the  bankrupt. 

Property,  which  comes  to  a  person,  seeking  the  benefit  of  the  Bankrupt 
Act,  by  descent,  or  as  dietributee,  in  the  intermediate  time  between  hit 
filing  his  petition  and  his  being  declared  a  bankrupt,  passes  to  the  assignee 
as  a  part  of  the  assets  of  the  bankrupt. 

The  assignee  takes  the  property  and  rights  of  property  of  the  bankrupt, 
subject  to  ail  such  rights  and  equities  of  third  persons,  as  are  attached  to 
it  in  the  hands  of  the  bankrupt. 

Where  the  bankrupt,  afler  filing  his  petition,  and  before  a  decree  of  bank- 
ruptcy, became  entitled  to  certain  property,  as  heir  to  his  mother,  to 
whom,  when  alive,  he  was  indebted  ;  It  was  held,  that  the  assignee  of  the 
bankrupt  was  only  entitled  to  the  bankrupt's  moiety  or  distributiyc  share, 
after  deducting  therefrom  his  debt  to  the  estate. 

This  case  came  before  the  District  Court  upon  a  petition  by 
the  assignee  of  the  bankrupt,  setting  forth,  that  Brown,  the 
bankrupt,  on  the  2d  February  last,  filed  his  petition  to  be 
decreed  a  bankrupt,  and  on  the  3d  May  thereafter,  was  duly 
decreed  a  bankrupt.  On  the  20th  February,  Mary  Brown,  a 
widow,  the  mother  of  the  bankrupt,  died  intestate,  and  Charles 
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Blown  was  duly  administrator  of  her  estate.  The  said  Mary, 
at  the  time  of  her  death,  was  seized  and  possessed  of  certain 
goods  and  estate  to  the  value  of  about  four  thousand  dollars, 
and  the  said  Charles,  and  the  bankrupt,  were  the  sole  heirs. 
Wherefore,  the  assignee  prayed,  that  the  bankrupt  be  directed 
to  file  a  supplemental  schedule  to  his  petition  in  bankruptcy, 
and  therein  to  enumerate  and  set  forth  one  half  of  the  net 
proeeeds  of  his  mother's  estate,  now  in  the  hands  of  the  said 
adimnistiator ;  so  that  the  same  may  be  applied  to  the  pay* 
ment  of  his  just  debts,  according  to  the  statute  of  the  United 
States,  in  that  behalf  made  and  provided. 

It  appeared,  upon  an  agreed  statement  of  facts,  that  the 
matters  of  fact  set  forth  in  the  petition,  were  true,  and  also, 
that  the  bankrupt  was  indebted  to  Mary  Brown  during  her 
lifetime,  to  the  amount  of  $1200.  Upon  these  facts,  the  fol- 
lowing points  were  raised  by  the  respective  parties,  namely : 
(1).  The  administrator  contended,  that  he  must  retain  in  his 
hands  the  amount  due  from  the  bankrupt  to  the  intestate's 
estate,  and  that  he  ought  not  to  pay  either  to  the  bankrupt, 
or  to  the  assignee,  any  thing  more  tlian  the  balance  of  the 
bankrupt's  share  of  the  estate  of  Mary  Brown.  (2).  The 
assignee  contended,  that  the  whole  share  of  the  bankrupt  in 
the  said  estate,  without  deducting  the  sum  due  by  him  to  said 
deceased,  should  be  added  to  the  assets  of  the  petitioner  set 
forth  in  his  schedule  B.  (3).  The  bankrupt  contended,  that 
the  whole  of  his  share-in  the  estate  belonged  to  himself,  and 
that  the  administrator  could  not  retain,  on  account  of  the 
claim  of  the  said  Mary  Brown,  any  more  than  the  pro  rata 
dividend,  which  might  be  hereafter  declared  out  of  his  assets. 
Upon  the  hearing  in  the  District  Court,  it  was  ordered,  that 
two  questions  be  adjourned  into  this  Court :  Firsty  whether 
upon  the  accompanying  statement  of  facts,  the  share  in  the 
property  of  Mary  Brown,  descended  to  the  said  George  Brown, 
as  one  of  her  heirs  at  law,  belongs  to  the  said  assignee,  for 
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the  benefit  of  the  creditors  of  the  said  bankrupt,  or  to  said 
George,  the  bankrupt,  for  his  own  use  and  benefit  ?  Second. 
Whether,  if  the  said  share  belongs  to  the  said  assignee,  the 
said  administrator  is  entitled  to  set  off  against  the  claim  of  the 
assignee,  the  amount  of  the  debt  due  ftotn  the  bankrupt  to  the 
estate  of  the  said  Mary  Brown  ? 

The  case  was  now  submitted  by  John  6.  Kmg^  Jr.y  for 
the  assignee,  and  by  R,  Rantoul  and  F.  Dexter,  for  the  bank* 
rupt. 

Stort,  J.  —  There  are  two  questions  adjourned  into  this 
Court  for  consideration.  The  first,  in  efiect,  is,  whether  prop- 
erty, which  comes  to  a  person,  seeking  the  benefit  of  the 
bankrupt  act,  by  descent,  or  as  distributee,  in  the  intermediate 
time  between  his  filing  his  petition  and  his  being  declared  a 
bankrupt  by  the  decree  of  the  District  Court,  passes  to  the 
assignee  as  a  part  of  the  assets  of  the  bankrupt,  or  belongs  to 
the  bankrupt  himself.  My  opinion  is,  that  it  passes  to  the 
assignee  as  a  part  of  the  assets  of  the  bankrupt  The  third 
section  of  the  bankrupt  act  of  1841,  chapter  9,  declares,  that 
all  property  and  rights  of  property  of  every  bankrupt,  who 
shall,  by  a  decree  of  the  proper  Court,  be  declared  a  bankrupt 
within  the  act,  shall  by  mere  operation  of  law,  ipso  facto j  from 
the  time  of  such  decree,  be  deemed  to  be  devested  out  of  the 
bankrupt,  and  the  same  shall  be  vested  by  force  of  the  same 
decree  in  such  assignee,  as  from  time  to  time  shall  be  appoint- 
ed by  the  proper  Court  for  this  purpose.  It  seems  to  me, 
that  the  natural,  and  even  necessary  interpretation  of  this 
clause  is,  that  all  the  property  and  rights  of  property  of  the 
bankrupt,  at  the  time  of  the  decree,  are  intended  to  be  passed 
to  the  assignee.  It  is  true,  that  the  decree  will  also  by  rela- 
tion cover  all  the  property,  which  he  had  at  the  time  of  filing 
the  petiticHi,  and  at  all  intermediate  times,  to  effect  the  mani- 
fest purposes  of  the  act.     But  this  is  rather  a  conclusion, 


MAY  TERM,  1849.  353 


£z  parte  Newhall. 


deduc3>le  from  the  general  provisions  and  objects  of  the  whole 
act,  than  a  positive  provision.     It  results  by  necessary  impli- 
catian  in  order  to  effectuate  the  obvious  purposes  of  the  act, 
and  to  prevent  what  otherwise  would  or  might  be  irremediable 
ndacbieb.     But  the  language  of  the  third  section  speaks  in 
direct  tenns  of  property  and  rights  of  property  in  the  bank- 
mpt,  at  the  time  of  the  decree,  as  being  devested  out  of  him 
by  the  decree,  and  vested  in  the  assignee.     In  the  present 
caae,  there  can  be  no  doubt,  that,  by  Mrs.  Brown's  death,  in 
Februaiy,  1842,  the  distributive  share  of  the  bankrupt  in  her 
eetBtef  was  property  or  rights  of  property  vested  in  the  bank- 
rupt.    It,  therefore,  fitDs  direcdy  under  the  category  of  the 
act.     I  take  the  plain  distinction,  running  throughout  the  act, 
to  be,  that  it  is  not  intended  to  touch  any  property  or  rights 
of  property,  which  may  be  acquired  by  a  descent  to  him  after 
the  decree  in  bankruptcy,  by  which  he  has  been  decreed  to  be 
a  bankrupt ;  but  that  it  covers  all  his  property,  acquired  by  or 
descended  to  him,  or  belonging  to  him,  before  the  decree. 
The  English  statutes  of  bankruptcy  go  further,  and  vest  in  the 
asi^ee  all  the  property  of  the  bankrupt,  which  comes  to  him 
by  descent,  distribution,  or  otherwise,  before  the  discharge  is 
granted.     But  this  doctrine  stands  only  upon  the  positive 
hnguage  of  those  statutes,  and  not  upon  any  general  princi- 
ples of  law,  applicable  to  the  subject. 

The  second  question  appears  to  me  equally  free  from  rea- 
sonable doubt  I  take  the  clear  rule  in  bankruptcy  to  be,  that 
the  assignee  takes  the  prc^rty  and  rights  of  property  of  the 
bankrupt,  subject  to  all  the  rights  and  equities  of  third  per- 
sons, which  are  attached  to  it  in  the  hands  of  the  bankrupt. 
What  is  the  distributive  share  of  the  bankrupt  in  his  mother's 
estate  ?  Plainly  one  moiety  of  all  the  assets  of  her  estate. 
The  debt  due  by  the  bankrupt  to  her  estate,  constitutes  a  part 
of  her  assets,  and  he  cannot  take  his  distributive  share  of  the 
whole  assets,  without  allowing  and  pajring  that  debt  out  of  it. 
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Any  other  course  would  be  a  monstrous  injustice,  at  war 
equally  with  law,  and  equity,  and  oHnmon  justice.  Suppose 
his  debt  were  equal  in  amount  to  his  whole  distributive  share 
in  the  other  part  of  her  assets,  could  it  for  a  moment  be 
imagined,  that  his  aBsignee  would  be  entitled  to  take  the 
whole  of  the  distributive  share,  in  the  other  assets  of  the 
estate,  and  leave  the  debt  to  be  proved  against  the  estate  of 
the  bankrupt  ?  The  present  case  may  not  be  a  case  of  mutual 
debts  or  mutual  credits,  in  the  sense  of  the  5th  section  of  the 
bankrupt  act  of  1841,  ch.  9;  and,  therefore,  to  be  set  off. 
But  if  it  is  not,  still,  according  to  the  rules  of  a  Court  of 
Equity,  the  assignee  cannot  now  claim  the  distributive  share  of 
her  assets,  without  making  all  equitable  allowances  attached 
to  it ;  and  this  debt  is  clearly  legally,  as  well  as  equitably, 
due  to  her  estate.  The  rule  of  distribution  should  be  the 
same,  as  if  this  very  debt  were  now  paid  to  her  estate. 

To  make  my  opinion  more  clear,  I  will  suppose  the  &cts  to 
be,  that  the  other  assets  of  Mrs.  Brown,  in  the  hands  of  her 
administrator,  amount  to  $4000,  and  the  debt  due  by  the 
bankrupt  to  her  estate  is  $1200.  The  whole  assets  of  Mrs. 
Brown,  are  then  $5200 ;  and  the  distributive  share  or  moiety 
of  the  bankrupt  of  these  assets  is  $2600,  from  which  should 
be  deducted,  as  unpaid,  the  debt  of  $1200,  leaving  his  net 
distributive  share,  after  the  set-off  or  deduction  of  his  debt,  to 
be  $1400. 

I  shall  direct  a  certificate  to  be  sent  to  the  District  Court  in 
conformity  to  this  opinion. 

Circuit  Court  of  the  United  States,  Boston,  ikptember  12, 
1842.  It  is  ordered  by  this  Court,  that  the  following  answers 
be  certified  to  the  District  Court,  upon  the  questions  adjourned 
into  this  Court  for  a  iBnal  determination.  First,  upon  the  first 
question.  It  is  the  opinion  of  this  Court,  upon  the  statement 
of  facts,  that  the  assignee  of  the  said  George  Brown  is  entitled. 
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for  the  benefit  of  the  creditors  of  the  said  Geoi^  Brown,  to 

his  distributive  share  in  the  estate  of  Mary  Brown  deceased, 

as  set  forth  in  the  said  question,  and  that  the  said  Geoige 

Brown  is  not  entitled  to  the  same  for  his  own  use  and  benefit. 

Secondly^  upon  the  second  question.      It  is  the  q>inion  of 

this  Court,  that  the  administrator  of  the  estate  of  Mary  Brown 

deceased,  is  entitled  to  set  off  or  deduct  the  amount  of  the 

debt,  due  by  the  said  bankrupt  to  the  estate  of  the  said  Mary 

Brown,  against  the  claim  of  the  said  assignee,  for  his  dis- 

tributiTe  share  of  all  her  assets,  including  this  debt.     In  other 

words,  the  debt  is  to  be  treated  as  a  part  of  the  assets  of  the 

estate  of  the  said  Mary  Brown,  to  be  distributed  between  her 

two  heirs  and  distributees,  and  the  debt  of  the  said  bankrupt 

is  to  be  deducted  from  his  moiety  or  distributive  share,  thus 

of  the  whole  assets. 

Joseph  Story, 
One  of  the  JtuHcta  of  the  Suprtrnt  Onut  (fihe  Umkd  Spates. 
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Wood  o.  Carr. 

Skt-off  : — All  actions  and  matters  of  difference  between  the  parties  haying 
been  referred  to  referees,  they  made  separate  reports,  upon  which  execa> 
tions  issued  and  were  placed  in  the  hands  of  the  sheriff.  Before  the 
executions  were  issued,  one  of  the  parties  assigned  the  amount  he  might 
recover  to  third  persons,  who  had  full  notice  of  all  the  facts.  Held^ 
that  the  assignee  was  not  protected  hj  the  proviso  of  the  statute  of 
Maine,  of  the  13th  March,  1821,  chap.  6,  sect.  4,  the  claim  not  having 
been  **  assigned  to  him  bond  fide  and  without  fraud ;  "  and  that  the  origi- 
nal parties  having  mutual  executions  against  each  other,  the  sheriff  had  a 
right  to  set  off  one  against  another,  notwithstanding  the  notice  given  to 
him  of  the  assigrnment. 

The  defendant,  being  sheriff  of  the  county  of  Penobscot,  had 
placed  in  his  hands  for  collection,  an  execution  issued  on  a 
judgment  recovered  by  the  Bangor  House  Proprietary  against 
the  plaintiff.  He  had  also  placed  in  his  hands  for  collection 
an  execution  issued  on  a  judgment  recovered  by  the  plaintiff 
against  the  Bangor  House  Proprietary.  Thereupon,  at  the 
request  of  said  Proprietary,  the  defehdant  satisfied  the  plain- 
tiff's execution,  by  setting  the  amount  thereof,  due  and  un- 
paid off,  upon  the  execution  in  favor  of  the  Bangor  House 
Proprietary,  indorsing  the  said  amount  on  the  said  execution 
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in  part  payment  and  satisfaction  thereof.     This  action  was 
brought  against  the  defendant  f<N'  an  allied  misfeasance  in 
wMifcing  the  said  set-off.     It  appeared  in  evidence,  that  the 
plaintiff  and  the  said  Proprietary  having  got  into  difficulty 
and  dispute,  several  actions  were  brought  by  the  Proprietary 
against  the  plaintiff;  all  of  which  were  referred,  with  all  mat- 
ters of  difierence  between  the  parties,  to  three  persons.     The 
referees  made  separate  reports  in  and  by  way  of  final  disposi- 
tion of  each  of  the  said  actions,  and  the  judgments,  on  which 
the  said  several  executions  issued,  were  judgments  in  pursu- 
ance of  and  upon  acceptance  of  the  said  referee's  report. 
After  the  said  referees  had  so  agreed  to  report,  the  plaintiff 
assigned  the  amount  he  might  recover  in  the  action,  in  which 
judgment  was  entered  up  in  his  favor,  and  execution  issued, 
as  herein  before  stated,  to  third  persons,  for  the  consideration 
and  purposes  therein  expressed.     And  this  action  was  brought 
by  such  third  persons,  in  the  name  of  the  plaintiff,  for  the  bene- 
fit of  such  third  persons,  who  well  knew  the  whole  transaction 
and  facts  here  stated.     A  verdict  was  taken  for  the  plaintiff, 
by  consent,  subject  to  the  opinion  of  the  Court.     If  the  sheriff 
had  a  right  to  make  the  set-off,  he  having  been  notified  of  the 
assignment,  the  verdict  was  to  be  set  aside.     If  he  had  by  law 
no  right  so  to  do,  but  was  bound  to  collect  the  amount,  and 
pay  the  same  over  to  the  assignee  of  Wood,  said  Wood  being 
insolvent  at  the  time  of  said  assignment,  then  judgment  was 
to  be  entered  on  the  verdict. 

The  statute  of  Maine,  of  the  13th  of  March,  1821,  ch.  6, 
^  4,  provides  that  whenever  any  sheriff  shall  at  the  same  time 
have  several  executions  wherein  the  creditor  in  one  execution 
is  debtor  in  the  other,  he  may  cause  one  execution  to  answer 
and  satisfy  the  other  so  far  as  the  same  will  extend ;  with  a 
proviso  (among  other  things)  that  it  shall  not  ^^  affect  the 
ri^ts  of  any  person,  to  whom,  or  for  whose  benefit,  the  same 
judgment,  or  execution,  or  the  original  cause  of  action  thereof, 
may  have  been  assigned  bondfide^  and  without  fiuud." 
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The  case  was  briefly  aigued  at  this  tenn,  by  W.  P.  Prebh 
for  the  defendant,  and  by  C.  S.  Daveis  for  the  plaintiff.  For 
the  defendant  was  cited  Hatch  v.  Greene  (12  Mass.  R.  195)  ; 
and  for  the  plaintiff  Green  v.  Darling  (5  Mason's  R.  203), 
and  Howe  v.  Sheppard  (2  Sumner's  R.  409). 

Stort,  J.,  after  stating  the  facts,  and  reviewing  the  deci- 
sions, said :  I  have  no  doubt  whatsoever,  that  the  as^gnment 
having  been  made  with  a  full  knowledge  of  all  the  facts,  the 
assignee  must  take  the  same,  subject  to  all  the  known  equities 
between  the  original  parties.  To  give  it  any  other  and  further 
effect  would,  in  my  judgment,  contravene  the  policy  of  the 
statute  of  Maine,  and  make  it  an  instrument  of  injustice,  as 
well  as  of  fraud.  In  no  sense  can  an  assignee  be  said  to  be 
a  bona  fide  holder  of  an  assignment  without  fraud,  who,  by 
procuring  that  assignment,  seeks  to  defeat  the  just  rights  of 
the  other  party.  Notice  is  universally  deemed,  if  not  at  law, 
at  least  in  equity,  to  place  the  party  in  the  situation  of  a  trus- 
tee, as  to  all  the  rights,  which  he  acquires,  affected  by  that 
notice.  He,  who  has  notice  of  equities,  which  he  seeks  to 
defeat,  is,  in  the  eyes  of  a  Court  of  equity,  deemed  guilty  of 
a  constructive  fraud ;  and  he  is  not  a  bona  fide  holder,  al- 
though he  may  have  paid  a  valuable  consideration  therefor. 
In  the  sense,  then,  of  the  statute  of  Maine  the  assignee  is  not 
within  the  saving  of  the  proviso ;  for  the  claim  has  not  been 
<<  assigned  to  him  bona  fide  and  without  fraud." 

It  appears  to  me,  therefore,  that  the  verdict  for  the  plaintiff 
ought  to  be  set  aside.  I  wish  to  add,  that  there  is  nothing  in 
the  case  of  Greene  v.  Darling  (5  Mason's  R.  202),  or  that  of 
Howe  V.  Sheppard  (2  Sumner's  R.  409),  that,  in  the  slightest 
degree,  infringes  the  doctrine  stated  in  the  present  opinion. 

Verdict  set  aside. 
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The  Act  of  July  14th,  1832,  ch.  225,  sect.  24,  levies  a  duty  of  15  per  cent. 
^d  zaUneniy  on  indigo.  The  Act  of  March  2d,  1833,  ch.  46,  sect.  5,  de- 
elarea,  that  it  shall  be  free  from  duty  after  June  30th,  1842.  The  Act  of 
1641,  ch.  24,  sect.  1,  levies  a  duty  of  20  per  cent,  ad  valoremy  on  all  arti- 
cles imported  into  the  United  States  after  September  30th,  1841,  which 
were  then  free  or  chargeable  with  a  duty  less  than  20  per  cent,  ad 
vmioremy  except  on  certain  enumerated  articles,  among  which  is  indigo, 
**  which  shall  pay  respectively  the  same  rates  of  duties  imposed  upon 
them  under  existing  laws."  Hddf  that  the  Act  of  1841  did  not  lay  a  per- 
manent duty  of  15  per  cent,  ad  valorem,  on  indigo,  but  left  the  duty 
thereupon  as  it  stood  under  the  Act  of  1833,  and  to  expire  after  the  30th 
of  June,  1842,  and,  therefore,  that  no  duty  was  due  upon  it  by  the  Act  of 
Attfost  30th,  1842,  ch.  270,  sect.  25. 

Statutes  levying  taxes  on  duties,  on  subjects  or  citisens,  are  to  be  construed 
most  strongly  against  the  government,  and  in  favor  of  the  subjects  or  cit- 
izens, and  their  provisions  are  not  to  be  extended  by  implication  beyond 
the  dear  import  of  the  language  used. 

Debt  for  the  recovery  of  duties,  alleged  to  be  due  upon  cer- 
tain eases  of  indigo,  imported  by  the  delendant  into  the  port 
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of  Boston.     The  case  came  before  the  Court  upon  an  agreed 
statement  of  facts  as  follows : 


The  Defendant  was  the  owner  of  the  said  cases  of  k 

which  were  laden  on  board  of  the  American  ship ,  at  a 

port  east  of  the  Cape  of  Good  Hope ;  and  which  sailed  there- 
from for  Boston  before  the  first  day  of  September,  1842,  and 
arrived  safely. 

At  the  time  of  her  arrival,  the  collector,  considering  this 
article  to  be  free  of  duty  under  the  act  of  1833,  ch.  354, 
section  5,  and  subsequent  acts,  permitted  it  to  be  entered  and 
landed  accordingly.  But  he  was  subsequently  instructed  by 
the  Treasury  Department,  that  indigo  was  at  that  time  sub- 
ject to  a  duty  of  15  per  cent,  by  virtue  of  the  acts  of  1832, 
ch.  224,  section  24,  and  1833,  ch.  354,  section  5,  and  1841, 
ch.  24,  section  1,  and  1842  (establishing  the  last  tariff),  ch. 
270,  section  25.  And  this  suit  is  brought  for  the  recovery  of 
such  alleged  duty  on  those  cases. 

The  cause  was  aigued  by  jP.  Dexter  ^  District  Attomey,  for 
the  United  States ;  and  by  C.  O.  Loringj  for  the  defendant. 

Stoby,  J. — The  question  in  this  case  is,  whether,  under 
the  agreed  statement  of  fiicts,  the  indigo  imported  was,  under 
the  duty  act  of  the  11th  day  of  September,  1841,  ch.  24,  and 
the  act  of  the  30th  of  August,  1842,  ch.  270,  liable  to  pay  the 
15  per  cent,  duty,  imposed  by  the  act  of  the  2d  day  of  March, 
1833,  ch.  54,  commonly  called  the  Compromise  Act,  or  was 
entitled  to  importation  free  of  duty.  The  Act  of  1842,  ch. 
270,  in  the  25th  section,  expressly  exempts  from  its  operaticm 
all  cases  of  goods  <^  shipped  in  a  vessel  bciund  to  any  port  of 
the  United  States,  actually  having  left  her  last  port  of  lading 
eastward  of  the  Cape  of  Good  Hope,  or  beyond  Cape  Horn, 
prkff  to  the  1st  of  September,  1842,'^  in  which  predicament 
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the  iadigOy  upon  which  the  present  duty  is  claimed,  actually 
18.  The  25th  section  then  (m)oeeds  as  follows :  ^<  And  all 
legal  pioTisions  and  regulations  existing  immediately  before  ' 
tiie  thirteenth  day  of  June,  1843,  shall  be  applied  to  importa- 
tioDs,  which  may  be  made  in  vessels,  which  shall  have  left 
mch  last  port  of  lading  eastward  of  the  Cape  of  Grood  Hope, 
or  beyond  Cape  Horn,  prior  to  the  said  1st  day  of  September, 
1842."  So  that,  according  to  the  language  and  purport  of 
this  enactment,  goods  in  the  predicament  above  stated  are  to 
pay  duties  or  not,  according  to  the  provisions  and  regulations 
of  the  kwB  in  fierce  immediately  before  the  30th  of  June, 
1842. 

What,  then,  were  the  provisions  and  regulations  as  to  duties 
on  indigo,  in  fnroe  immediately  before  the  30th  of  June, 
1842  ?  They  were  in  effect  those,  which  were  established  by 
the  act  of  the  14th  of  July,  1832,  ch.  225,  as  modified  by  the 
act  of  the  2d  of  March,  1833,  ch.  46,  and  by  the  act  of  1841, 
ch.  24.  The  act  of  1832,  in  the  24th  clause  of  the  second 
section,  levied  a  duty  on  indigo  of  15  per  cent,  ad  valorem. 
The  Act  of  1833,  in  the  5th  section,  declared,  that  indigo 
should  be  free  from  duty  from  and  after  the  30th  day  of  June, 
1842.  Now,  if  the  case  had  stopped  here,  upon  these  two 
acts,  there  would  have  been  no  ground  of  doubt,  that  indigo 
was  to  be  liable  until  the  30th  day  of  June,  1842,  to  the  duty 
of  15  per  cent,  ad  valorem ;  and  that  indigo  imported  after 
that  period  was  to  be  free  from  duty. 

But  then  came  the  duty  act  of  1841,  ch.  24,  which  pro- 
vides, ^^  that  on  all  articles  imported  into  the  United  States, 
from  and  after  the  30th  day  of  September,  1841,  there  shall 
be  kid,  collected,  and  paid  on  all  articles,  which  are  now 
^tdmittf^^  free  of  duty,  or  which  are  chargeable  with  a  duty  of 
less  than  20  per  cent  ad  valorem,  a  duty  of  20  per  cent,  ad 
valorem^  except  on  the  following  enumerated  articles  (among 


37S  MASSACHUSirrrS. 


United  States  v.  Wif^Iesworth. 


which  indigo  is  enumeiated),  which  shaU  pay  respectively  the 
same  rates  of  duties  imposed  on  them  under  existing  laws." 

The  act  of  1842,  ch.  270,  would  by  its  general  provinons 
have  reached  the  present  case,  but  for  the  exception  contained 
in  the  25th  section  already  alluded  to ;  and,  therefore,  that 
act  may  be  laid  out  of  our  consideration,  except  so  far  as  it 
leaves  the  present  case  to  the  operation  of  the  l^;al  provisions 
and  regulations  existing  immediately  before  the  30th  day  of 
June,  1842. 

How  then  stands  the  case  before  the  Court  ?     By  the  act 
of  1833,  indigo  was  subject  to  a  duty  of  15  per  cent  ad  va^ 
lorem,  until  the  30th  day  of  June,  1842.     At  the  time  of  the 
passage  of  the  act  of  1841  it  was  still  subject  to  that  duty 
(the  prescribed  period  of  the  repeal  of  the  duty  not  having 
then  arrived)  ;  and  the  act  of  1841,  by  the  exception,  left  in- 
digo to  pay  the  rate  of  duty  (15  per  cent).,  imposed  on  it 
''  under  the  existing  laws."     Some  stress  was  laid  at  the  argu* 
ment  upon  the  word  '^  under,"  as  used  in  the  first  section  of 
the  act  of  1841 ;  and  it  was  said  that  ^^  under  existing  laws  " 
means  now  imposed  by  virtue  of  the  existing  laws,  whereas, 
^^by  existing  laws"  would  mean  imposed  according  to  the 
provisions  of  existing  laws.     Upon  this  interpretation  it  is 
said,  <'  imposed  under  a  law  "  means  rightfully  ooUected  under 
a  law ;  and,  <'  imposed  by  a  law,"  means  provided  for  by  the 
law.     I  confess,  that  I  do  not  feel  the  force  of  the  distinction 
as  applied  to  a  case  of  this  sort.     It  strikes  me,  that  a  duty 
imposed  by  a  law,  and  a  duty  imposed  under  a  law,  are  pre- 
cise equivalents  in  meaning.     No  duty  is  collectable  or  pay- 
able unless  it  is  authorised  by  law  ;   and  if  authorised  by  law, 
it  is  then  properly  said  to  be  imposed  by  the  law,  and  to  be 
collectable  and  payable  under  the  law  ;  that  is,  by  or  in  virtue 
of  the  law.     We  familiarly  say,  that  the  Courts  of  the  United 
States  have  a  certain  jurisdiction  under  the  judiciary  act  of 
1789,  ch.  20,  by  which  we  certainly  mean  no  more  than  that 
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the  jurifldiction  is  conferred  by  that  act ;  that  is,  it  is  exercised 
in  virtue  of  and  under  the  authority  of  that  act.  It  would  be 
€]mte  too  perilous  to  found  an  interpretation  of  any  law  up<m 
a  verbal  distinction  so  refined  and  subtile,  and  a  fortiori^  to 
found  such  a  distinction  in  cases  of  Revenue  Laws,  which  are 
designed  to  operate  upon  the  public  at  large,  and  are  sup- 
posed to  use  words  in  the  senses  belonging  to  the  familiar  lan- 
guage of  oonunon  life  and  commercial  business. 

The  question  then  resolves  itself  into  this :  Whether  the  first 

section  of  the  act  of  1841,  upon  its  true  intendment  and  in- 

t^pretation,  meant  to  impose  a  permanent  duty  of  15  per 

cent  ad  valorem,  upon  indigo  and  the  other  excepted  articles, 

or  whether  it  meant  to  levy  that  duty  as  long  as  the  act  of 

1833  authorised  the  same  duty  to  be  levied,  and  no  longer  ; 

that  is  to  say,  until  the  SOth  of  June,  1842,  and  then  to  leave 

it  free.     The  question  is  certainly  not  without  embarrassment 

and  difficulty,  fr(»n  the  obscurity  of  the  language  used,  as  well 

as  fhwd  the  loose  mode  of  engrafting  the  provisions  of  one 

Revenue  Statute  apparently  as  a  permanent  character  upon 

the  provisitMis  of  another  Revenue  Statute,  apparently  of  a 

temporary  character   and  duration,  and  imposing    varying 

duties,  at  diflferent  times,  upon  the  same  articles. 

Upon  the  best  consideration  which  I  have  been  able  to  be 
stow  upon  the  subject,  my  opinion  is,  that  the  act  of  1841 
left  the  act  of  1833  to  its  full  and  entire  operation  upon  indi- 
go, and  the  other  excepted  articles,  without  adding  to,  or 
varying,  or  prolonging  the  period,  during  which  the  duty  im- 
posed thereon  was  to  be  levied.     In  other  words,  the  act  of 
1841  did  not  intend  to  levy  a  pennanent  duty  of  15  per  cent. 
ad  valorem  upon  indigo,  but  left  the  duty,  as  it  stood,  under, 
the  act  of  1833,  and  to  expire,  as  that  act  had  provided,  after 
the  30th  of  June,  1842. 

My  reasons  for  this  conclusion  are  these :  In  the  first  place, 
it  is,  as  I  conceive,  a  general  rule  in  the  interpretation  of  all 
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Statutes,  levying  taxes  or  duties  upon  subjects  or  citix^is,  not 
to  extend  their  provisions,  by  im{Acation,  beyond  the  dear 
unport  of  the  language  used,  or  to  enlarge  their  operatiaii  so 
as  to  embrace  matters,  not  specifically  p<Hnted  out,  althcHigli 
standing  upon  a  close  analogy.    In  every  case,  therefoie,  of 
doubt,  such  Statutes  are  construed  most  strcmgly  against  the 
Government,  and  in  fav<Hr  of  the  subjects  or  citizens,  because 
burthens  are  not  to  be  imposed,  nor  presumed  to  be  imposed, 
beyond  what  the  Statutes  expressly  and  clearly  import.     Reve- 
nue Statutes  are  in  no  just  sense  either  remedial  laws,  or  laws 
founded  upon  any  permanent  public  policy,  and,  theiefaie,  are 
not  to  be  liberally  construed.    Hence  in  the  present  case,  if 
it  be  a  matter  of  real  doubt,  whether  the  intention  of  the  aet 
of  1841  was  to  levy  a  permanent  duty  on  indigo,  that  doubt 
will  absolve  the  importer  from  paying  the  duty  beycmd  the 
period,  when  it  would  otherwise  be  free. 

In  the  next  place,  I  think,  that  the  natural  meaning  of  the 
language  of  the  first  section  of  the  act  of  1841,  justifies,  if  it 
does  not  absolutely  require,  this  iuterpretation.  The  language 
is  not,  that  the  present  existing  rates  of  duty  shall  continue 
hereafter  to  be  levied  upon  indigo,  and  the  other  excepted 
articles,  which  would  be  the  appropriate  language,  if  Congress 
intended  to  make  the  levy  of  the  duty  permanent ;  but  the 
language  is,  that  indigo  and  the  other  excepted  ^rtides  "  shall 
«pay  respectively  the  same  rates  of  duty  imposed  on  them 
under  existing  laws  "  ;  that  is,  the  existing  laws  shall  r^;ulate 
the  rates  of  duties  upon  these  articles,  throughout,  and  the  act 
of  1841  shall  have  no  operation  whatsoever  upon  them.  The 
exception  takes  them  all  out  of  the  purview  of  the  act,  and 
leaves  them,  where  it  found  them,  under  the  dominion  of  the 
act  of  1833,  and  the  other  acts  then  in  force,  and  of  those 
only. 

Now,  construing  the  language  in  this  way,  it  is  plain,  that 
the  duty  on  indigo  ceased  on  the  dOth  of  June,  1842,  by  the 
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very  fimitations  of  the  act  of  1833.     The  argument,  addressed 

at  the  bar  to  this  point,  has  great  cogency.     Suppose  the  act 

of  1833  had  laid  a  duty  on  indigo,  varying  in  its  amount  at 

fiifieient  periods,  between  the  passage  of  the  act  of  1833  and 

that  of  the  30th  of  June,  1842,  either  higher  or  lower  than  15 

per  cent. ;   what  ground  would  there  be  to  say,  that  the  act 

id  1841  contemplated  a  repeal  of  such  a  varying  duty,  and 

fixed  a  uniform  permanent  duty  on  the  articles  of  15  per 

cent.  ?    I  profess,  that  I  am  unable  to  see  any  ground,  upon 

which  such  a  construction  could  be  maintained.     And  yet,  if  it 

be  not  maintainable,  there  is  the  same  reason  for  giving  effect 

to  the  repeal  of  the  whole  duty  provided  for  by  the  act  of 

1833,  as  there  would  be  for  giving  effect  to  such  a  var}ring 

duty.     In  the  one  case  there  would  be  a  partial  cesser,  in  the 

other  a  total  cesser  of  the  original  duty.    But  the  interpreta- 

tioo  of  the  act  of  1841  must  be  the  same  in  both  cases. 

My  view  of  the  whole  matter,  then,  is  this,  that  the  duty 
imposed  on  indigo  *'  under  the  existing  laws,"  before  the  act  of 
1841,  was  a  duty  of  a  limited  duraticHi :  it  was  15  per  cent 
oDtil  die  dOth  of  June,  1842,  and  then  it  was  declared  that 
the  article  was  free  of  duty.  That  declaration  was  as  much  a 
part  of  the  "  existing  laws  "  as  the  levy  of  the  duty  itself.  If 
the  daty  i^  to  the  30th  of  June,  1842,  was  leviable  "  under 
the  existing  laws,"  the  exemption  was,  after  that  period,  equally 
''  under  the  existing  laws."  They  were  both  inseparable  ad- 
joBCtB  in  the  contemplation  of  the  act  of  1833.  They  are 
nol  severed  in  tenns,  nor,  in  my  judgment,  are  they  severable 
by  any  intendment  of  the  act  of  1841,  in  its  actual  provisions 
or  its  avowed  objects. 

And,  upon  the  whde,  my  opinion  is,  that  judgment  upon 
the  agreed  facts  ought  to  be  for  the  defendant. 
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In  the  Matter  of  Enoch  Cook. 

The  doctrine  in  the  case  of  Ex  parte  Fester  (mUe,  p.  13SS),  re-stated  and 
affirmed. 

A  judgment  apon  property,  attached  on  the  writ,  in  Massachusetts,  is  a 
lien  within  the  proviso  of  the  second  section  of  the  Bankrupt  Act  of  1841, 
and  is  saved  therehy,  and  is  wholly  unaffected  hy  the  proceedings  in 
bankruptcy,  when  it  has  been  regularly  obtained,  before  any  petition,  or 
decree,  or  discharge  in  bankruptcy. 

Where  property  was  attached  upon  mesne  process^  and  after  judgment  was 
obtained^  the  defendant  filed  his  petition  to  be  decreed  a  bankrupt ;  H 
was  hdd^  that  the  right  of  the  attaching  creditor  had  attached  absolatelj 
to  the  property,  and  by  the  law  of  Massachusetts,  remained  a  fixed  and 
permanent  lien,  for  thirty  days  afler  the  judgment,  by  means  of  which 
the  creditor,  at  his  election,  might  obtain  a  preference  of  satisfaction  out 
of  the  property  attached  over  all  other  creditors. 

This  case  was  adjourned  in  the  Circuit  Court  upon  the  follow* 
ing  statement  of  facts  : 

The  [^resident,  directors,  and  company  of  the  Charlestown 
Bank,  a  corporation,  created  by  a  law  of  the  Commonwealth 
of  Massachusetts,  and  having  its  place  of  business  in  Charlea- 
town,  in  the  said  Conunonwealth,  heretofore  sued  out  three 
several  writs  of  attachment  against  the  said  Enoch  Cook,  upon 
which,  personal  property  was  attached,  and  which  was  return- 
able to  the  Court  of  Conmion  Pleas,  for  the  county  of  Middle- 
sex,  and  Conunonwealth  aforesaid,  at  the  September  term 
thereof,  A.  D.  1842.  The  actions  were  entered,  and  judg- 
ment was  recovered  against  the  said  Cook  by  default,  on  the 
twelfth  day  of  September  aforesaid.  On  the  thirteenth  day 
of  the  said  September,  the  said  Cook  filed  his  petition,  in  com- 
mon form,  for  relief  under  the  bankrupt  act,  and  in  the 
schedule  annexed  to  his  petition,  was  enumerated  the  prop- 
erty heretofore  attached  by  the  said  corporation.  Order  of 
notice  upon  the  said  petition  was  issued  returnable  on  the 
first  Tuesday  of  November.     Executions  duly  issued  upon 
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the  said  judgments  recovered  by  the  said  corporation  against 

the  said  Cook,  and  they  were  duly  levied  upon  the  property 

attached  on  the  sixth  day  of  October,  A.  D.  1842.     A  portion 

of  the  said  property  was  advertised  for  sale  on  the  twelfth  day 

of  the  said  October,  and  another  portion  for  a  subsequent 

day.      The  said   Cook,   on   the   eleventh   day   of  the   said 

October,  presented  a  petition  to  the  Honorable,  the  District 

Judge  of  the  United  States,  for  the  District  of  Massachusetts, 

for  an  injunction  against  the  sale  of  the  said  prc^rty  and  the 

satisfibction  of  the  said  judgments  out  of  the  same,  on  which 

order  o{  notice   to   show  cause   issued,  returnable   on   the 

twelfth  day  of  the  said  October.     The  question  was  briefly 

^K)ken   to  before  the  District  Judge,  but  was  not  decided 

by  him,  and,  at  his  suggestion,  the  parties  entered  into  an 

agreement,  by  which,  the  property  and  the  proceeds  of  the 

property  were  to  be  retained  in  the  hands  of  officers,  by 

whom  it  had  been  attached,  subject  to  the  decision  of  the 

CSrcuit  Court.     Under  these  circumstances,  the  question  is 

now  presented   to  the  consideration  of  the  Circuit  Court, 

whether  the  said   injunction  shall  be  dissolved.     The  said 

Enoch  Cook  has  been  declared  a  bankrupt,  according  to  his 

said  petition. 

Upon  this  statement,  the  question  whether  the  injunction 
there  referred  to  shall  be  dissolved,  was  adjourned  by  the 
District  Court  into  this  Court. 

The  case  was  shortly  spoken  to  by  B.  R.  Curtis,  for  the 
respondents,  and  by  George  S.  Hillard,  for  the  petitioner. 
The  following  cases  were  cited.  Martin  v.  Martin  (1  Ves. 
R.  211,  213) ;  Dretpry  v.  Thacker  (3  Swanst.  R.  529)  ;  Lee 
V.  Park  (1  Keen,  R.  714) ;  Ex  Parte  Foster  (5  Law  Re- 
porter,  55) ;  Drewry  on  Injunctions,  111;  Clarice  v.  Lord 
Ormonde  (Jacob's  R.  108,  124). 

SroRT,  J.  —  It  has  been  a  matter  of  surprise  to  me,  to  see 
VOL.  II.  48 


378  MASSACHUSETTS. 


In  the  Matter  of  Cook. 


how  greatly  the  case  of  Ex  Parte  Foster  (ante,  page  132), 
has  been  misunderstood  and  misinterpreted.  A  great  deal  of 
the  preliminary  reasoning  in  that  case  was  employed  in  the 
discussion  of  points,  raised  by  the  elaborate  arguments  of 
counsel,  which  seemed  necessary  to  clear  the  way  for  the 
decision  of  the  point,  actually  presented  to  the  Court  by  the 
adjourned  question.  That  decision  was,  that  an  attachment 
commenced  under  the  Massachusetts  laws  by  a  creditor  against 
his  debtor  in  a  suit  for  his  debt,  and  which  suit  had  not  as  yet 
arrived  at  the  stage,  in  which  the  pleadings  closed,  or  are  even 
put  in,  is  not  such  an  absolute  lien  as  is  entitled  to  protection 
and  priority  under  the  act  of  Congress,  but  is  a  contingent 
lien  dependent  upon  the  creditor's  obtaining  a  judgment  in 
the  suit.  That  if  the  debtor  proceeding  in  bankruptcy  should 
be  decreed  a  bankrupt,  and  should  receive  a  disdiarge  under 
the  act,  that  discharge  could  be  pleaded  as  a  good  bar  to  the 
suit  in  the  nature  of  a  plea  puis  darrien  continuance ;  and  that 
consequently,  under  such  circumstances,  the  District  Court, 
acting  in  bankruptcy,  ought  not  to  permit  the  creditor,  pend- 
ing the  proceedings  in  bankruptcy,  and  before  it  was  possible 
for  the  debtor  to  obtain  a  discharge  in  a  race  of  diligence,  to 
obtain  a  judgment,  which  should  give  him  a  priority  of  satis- 
faction over  the  general  creditors,  out  of  the  property  attached 
in  his  suit.  Consequently,  the  creditor  ought  to  be  enjoined 
against  further  proceedings  in  his  suit,  except  so  far  as  the 
District  Court  should  allow,  until  it  should  be  ascertained, 
whether  the  debtor  obtained  his  discharge  or  not.  If  he  did 
not  obtain  his  discharge,  then  the  creditor  might  be  at  liberty 
to  proceed  and  get  judgment,  and  thus  to  perfect  his  lien 
under  his  attachment,  by  following  it  up  by  a  seizure  of  the 
property  in  execution,  which  might,  under  such  circumstances 
(for  the  Court  gave  no  opinion  on  the  point),  give  him  an 
unconditional  priority  of  satisfaction  out  of  the  same.  So 
that  the  effect  of  the  injunction  was  not,  to  annul  the  attach- 
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ment,  but  only  to  suspend  proceedings  in  the  suit,  until  it 
eouM  be  asoertained,  whether  the  bankrupt  had  a  good  bar, 
or  defence  upon  the  merits,  to  the  suit,  or  the  creditor  had  an 
alMolute  right  to  judgment  therein. 

No  question  arose,  in  that  case,  as  to  what  would  be  the 
effect,  if  the  creditor  had  proceeded  to  judgment  in  his  suit, 
before  the  petition  in  bankruptcy  was  filed  by  the  party,  pray- 
ing to  be  declared  a  bankrupt  (which  is  the  very  point  now 
presented  for  consideration),  and,  therefore,  the  effect  of  a 
judgment  was  only  incidentally  discussed  ;  and  yet,  as  far  as  it 
was  discussed,  the  Court  pointed  out  the  obvious  distinction 
between  the  case  of  a  supposed  lien  by  an  attachment  of 
property  before  judgment,  and  the  case  of  such  a  lien  by 
attachment  after  judgment.  In  the  former  case,  the  lien  was 
contingent  and  conditional,  waiting  upon  the  judgment;  in 
the  latter,  it  was  absolute  and  binding  at  the  election  of  the 
creditor  as  a  means  of  satisfying  the  judgment. 

Then  came  the  case  of  Parker  and  Blanckard  v.  Mug- 
gridge  and  others,  in  bankruptcy  (ante^  page  333),  where 
the  very  distinction  was  taken,  and  strongly  insisted  upon 
by  the  Court.  That  case  having  been  founded  upon  con- 
tracts between  the  parties,  as  to  the  attachment  and  man- 
agement of  the  suit,  and  the  judgment  having  been  in  pursu- 
ance of  those  contracts,  did  not  directly  involve  the  present 
question,  as  the  Court  decided  it  upon  the  mere  footing  of 
those  contracts.  The  present  case  is,  therefore,  distinguish- 
able, it  being  a  mere  proceeding  by  attachment  by  the  cred- 
itor against  the  debtor,  in  invitumy  without  the  interposition  of 
any  such  contracts. 

I  have  no  doubt  whatsoever,  that  no  injunction  ought  to  be 
awarded  by  the  District  Court,  in  the  case  now  before  the 
Court,  upon  the  facts  stated.  The  proceedings  in  bankruptcy 
after  the  judgment  can  have  no  effect  whatsoever  upon  that 
judgment,  or  upon  the  property  attached  in  the  suit.     The 
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creditors,  by  their  judgment,  have  made  their  right  (call  it  if 
you  please,  their  hen),  perfect  under  the  attachment.     It  is 
no  longer  a  conditional,  or  contingent  right,  but  it  has  attach- 
ed absolutely  to  the  property,  and  by  the  laws  of  Massachu- 
setts, it  remains  a  fixed  and  positive  lien  for  thirty  days  after 
the  judgment,  by  means  of  which,  the  creditor,  at  his  election, 
may  obtain  a  preference  of  satisfaction  out  of  the  property 
attached,  over  all  other  creditors.     The  Court  has  no  authority 
to  deprive  him  of  that  election,  nor,  by  an  injunction,  to  ob- 
struct or  stop  his  proceedings  on  his  execution.     If  the  bank- 
rupt should  obtain  his  discharge,  it  would  be  no  bar  or  defence 
to  the  due  execution  and  satisftiction  of  that  judgment  in  the 
regular  course  of  proceedings  thereon ;  for  the  debtor,  after 
the  judgment,  has  no  day  in  Court  to  plead  any  bar  or  defence. 
In  short,  after  judgment,  the  case  is  precisely  the  same,  in 
legal  intendment,  under  the  laws  of  Massachusetts,  as  the  lien 
of  a  judgment  at  the  common  law  on  the  real  estate  of  the 
debtor.     I  never  have  doubted,  that  the  lien  of  a  judgment  at 
the  common  law  upon  real  estate,  since  the  statute  of  West- 
minster, 13  Edw.  I  Stat.  1  ch.  18,  which  has  been  adopted  in 
many  States  in  the  Union,  is  within  the  proviso  of  the  second 
section  of  the  bankrupt  act  of  1841,  and  saved  thereby,  and 
is  wholly  unaffected  by  the  proceedings  in  bankruptcy,  when 
it  has  been  obtained  in  the  r^ular  course,  before  any  petition 
or  decree  or  discharge  in  bankruptcy. 

My  attention  has  been  drawn  to  several  cases  in  the  Courts 
of  Equity  in  England,  bearing  upon  the  merits  of  the  present 
case.  If  those  cases  are  adverse  to  the  doctrine,  which  I  have 
already  stated,  it  is  not,  that  they  stand  upon  any  wrong  prin- 
ciple ;  but  that  th^  were  decided  upon  general  reasoning  and 
equitable  considerations,  applicable  to  cases  of  administrations 
in  En^and ;  whereas  the  present  question  must  be  decided 
upon  the  true  meaning  of  the  proviso  in  our  own  statute  of 
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bankroptcy,  which  must  of  course  control  and  govern  all  such 
general  reasoning  and  equitable  considerations. 

But  upon  a  careful  examination  of  the  authorities,  there 
does  not  appear  to  me  any  ground  to  doubt,  that  the  present 
doctrine  in  England  is  coincident  with  that,  which  this  Court 
maintains.    The  case  o( Martin  v.  Martin  (I  Ves.  R.  21 1 ,  213), 
was  one,  where  a  creditor's  bill  was  filed,  and  after  the  decree 
to  account,  the  particular  creditor  was  restrained  from  pro* 
oeeding  at  law,  and  very  properly  restrained ;  for  the  decree 
^nras  equivalent  to  a  judgment  for  all  the  creditors,  and  yet 
could  not  be  pleaded  at  law  to  the  suit  of  the  creditor,  for 
Courts  of  law  do  not  take  cognizance  of  decrees  in  Equity. 
But  Lord  Hardwicke  there  said,  that  a  decree  in  Equity  is 
equal  to  a  judgment  at  law,  and  then  a  preference  will  be 
^ven  in  priority  of  time  only,  as  in  judgments  in  the  Courts 
of  law.     This  plainly  admits,  that  if  the  judgment  is  before 
the  decree,  it  overrides  the  decree.     And,  indeed,  so  his  lord- 
ship expressly  admitted,  saying,  that  if  the  creditor  suing  at 
law,  obtains  judgment  first,  he  must  be  first  satisfied,  as  he 
win  then  gain  a  preference  in  course  of  administration,  both 
in  law  and  Equity.^     Drtwry  v.  Thacktr  (3  Swanst.  R.  529), 
does  not  interfere  with  this  doctrine.     There,  the  creditor, 
before  the  decree  for  an  administration  of  the  assets,  had 
obtained  a  judgment  at  law  against  the  administrator  de  bonis 
intestataris,  et  si  non,  de  bonis  propriis  ;  and  the  question  was, 
whether  the  Court  would,  by  injunction,  stop  the  creditor  from 
proceeding  to  execute  his  judgment  in  both  respects,  de  bonis 
iniestatarisy  and  de  bonis  propriis.     The  vice  chancellor  (Sir 
John  Leach),  granted  the  injunction  ;  but  Lord  Eldon  refused 
upcMi  appeal  to  confirm  it.     But  the  point  was  not  absolutely 
decided. 


'  See  the  general  doctrine  stated  in  JMbmce  v.  The  Bank  of  Enf^and 
(Cm.  Temp.  Talbot,  917 ;  5.  C.  3  Swamt  573). 
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There  is  a  dictum  of  Lord  Eldon  in  Clarke  v.  The  Earl  of 
Ormonde  (Jacob's  Rep.  108,  124),  where  he  said ;  "  Even  if 
a  creditor  has  got  a  judgment  before  the  decree,  though  he 
may  come  in  and  prove  as  such,  he  must  not  take  out  execu- 
tion."    Possibly  this  may  be  true  sub  nwdo  in  some  cases,  and 
under  some  circumstances ;  but  as  Lord  Laiigdale  justly  ob- 
served in  Lee  v.  Parke  (1  Kean's  R.  724),  this  is  not   the 
ordinary  rule.     And  in  the  case  before  him,  turning  upon 
very  special  circumstances,  he  decreed  an  injunction.     In 
Price  v.  Evans  (4  Sim.  R.  514),  the  judgment  was  before  the 
decree ;  and  in  Kent  v.  Pickering  (5  Sim.  R.  569),  althotigfa 
it  does  not  appear,  whether  the  judgment  or  decree  was  first, 
the  Court  granted  an  injunction  only  to  restrain  the  creditor 
from  proceeding  at  law  against  the  assets  ;  but  not  from  pro- 
ceeding against  the  executor  de  bonis  propriis.     I   should 
rather  gather  from  the  rep<Mrt,  that  the  decree  was  first ;  and 
so  it  seems  to  have  been  understood  by  a  learned  author  on 
injunctions.^ 

Upon  the  whole,  my  opinion  is,  that  the  injunction  granted 
in  this  case,  ought  to  be  dissolved,  and  I  shall  direct  a  certifi- 
cate accordingly,  to  the  District  Court. 


1  See  Drewiy  on  Injunctions,  part  1,  ck  4,  p.  115, 122. 
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Springer  v,  Foster  and  Trustee. 

Ths  Coorta  of  the  United  Statei  follow  the  decisions  of  the  Stote  tribunals 
in  all  questions  dependent  upon  the  local  statute  laws  of  the  States. 

No  State  insolvent  laws  can  discharge  the  obligations  of  any  other  con- 
tracts made  in  the  State,  than  those,  which  are  made  between  the  citizens 
of  that  Sute. 

Where  certain  bills  of  exchange  were  drawn  in  Pennsylvania  on  a  citixen 
of  Massachusetts,  and  were  accepted  by  him  in  Massachusetts ;  It  was 
keldj  that  it  was  not  competent  for  the  Legislature  of  Massachusetts,  by 
the  Insolvent  Act  of  1838,  to  discharge  the  obligation  of  these  contracts. 

HMj  also,  that  attachments  made  on  these  Bills  of  Exchange,  by  process 
issued  from  the  Courts  of  the  United  States,  were  not  dissolved  in  conse- 
quence of  the  defendant  taking  advantage  of  the  insolvent  law  of  Massa- 
chusetts, although  such  attachments  on  process  from  the  State  Courts 
would  be  dissolved. 

Under  the  circumstances  of  this  case,  the  trustee  was  allowed  only  the  costs 
and  expenses  incurred  by  him  before  the  attachment,  and  the  usual  sum 
allowed  for  his  costs,  as  trustee  in  this  suit. 

The  only  questions  in  this  case  arose  on  the  answers  of  the 
trustee,  Charles  Carter.  In  his  first  answer,  at  the  October 
term,  1840,  he  in  substance  stated,  that  on  or  about  the  ninth 
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day  of  November,  in  the  year  of  our  Lord,  eighteen  hundred 
and  thirty-nine,  the  said  Foster  did  execute  and  deliver  to  the 
said  Carter,  a  deed  of  assignment  of  all  and  singular  the  prop- 
erty then  owned  by  the  said  Foster,  for  the  equal  benefit  of 
all  the  creditors  of  the  said  Foster,  who  should  become  parties 
thereto,  agreeably  to  the  statute  of  Massachusetts,  passed  on 
the  fifteenth  day  of  April,  in  the  year  eighteen  hundred  and 
thirty-six  ;  and  which  said  deed  of  assignment  was  duly  exe- 
cuted by  the  said  Foster  and  the  respondent,  and  all  the 
requisites  of  the  said  statute  fully  and  completely  complied 
with.     That  he  held  possession  of  the  said  property,  till  a 
lai^  portion  and  all  of  the  said  property  liable  to  attachment, 
was  attached,  and  possession  thereof  taken  by  Daniel  J.  Co- 
bum,  a  deputy  of  the  sheriff  of  the  county  of  Middlesex,  in 
the  said  conunonwealth  of  Massachusetts,  upon  a  writ  issued 
by  the  Court  of  Common  Pleas  of  the  said  commonwealth, 
against  the  said  Foster,  and  in  which  the  respondent  was  sum- 
moned as  the  trustee  of  the  said  Foster,  and  whidi  suit  was 
still  pending ;  but  the  respondent  was  informed,  and  believed, 
that  the  plaintiff  therein  has  discontinued  against  him  as  trus- 
tee ;   and  the  said  property  was  afterwards  attached  by  the 
marshal  of  the  United  States  for  the  District  of  Massachusetts, 
upon  four  several  writs,  all  in  favor  of  the  present  plaintiff, 
and  against  the  said  Foster,  the  first  three  of  which  writs  were 
returnable  to  the  May  term  of  this  Court,  then  next  after  their 
issuing,  to  be  held,  and  the  last  of  which  writs  was  that  in  the 
present  suit.     That  all,  or  a  major  part  of  the  said  writs,  had 
been  entered  in  the  proper  Courts,  and  were  then  pending,  or 
judgment  had  been  rendered  thereon  against  the  said  Foster. 
That  in  all  the  said  suits,  the  respondent  had  been  smnmoned 
as  the  trustee  of  the  said  Foster,  but  that  in  one  of  the  said 
actions,  he  had  been  informed,  and  believed,  that  the  said  * 
plaintiff  had  discontinued  against  him  as  such  trustee ;   that 
he  had  commenced  suits  for  the  recovery  of  the  said  property, 
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against  Benjamin  F.  Varnum,  the  BheriiF  of  Middlesex,  and 
the  United  States  marshal  as  aforesaid,  which  suits  were  then 
pending  before  the  Supreme  Judicial  Court  of  this  common^ 
wealth;  that  previous  to  the  service  of  the  plaintiff's  writ 
upon  him,  he  had  collected  of  the  debts  assigned  to  him  by 
said  Foster,  by  the  said  deed  of  assignment,  about  the  sum  of 
eleven  hundred  and  twenty-seven  dollars,  which,  subject  to  all 
costs  and  chains,  was  then  in  his  hands  for  the  purposes  and 
trusts  in  the  said  deed  of  assignment  mentioned  and  set  forth, 
and  which  he  claimed  to  hold  in  virtue  of  the  said  deed  of 
assignment,  for  the  said  purposes  and  trusts.    That  since  the 
making  of  the  said  deed  of  assignment  to  him  by  the  said 
Foster,  and  since  the  issuing  of  the  said  Lowell's  and  the 
plaintiff's  writs  and  the  attachment  of  the  said  property  as 
aforesaid,  to  wit,  on  or  about  the  seventeenth  day  of  August, 
now  last  past,  the  said  Foster  took  the  benefit  of  the  insolvent 
law  of  this  conunonwealth,  passed  on  the  twenty-third  day  of 
April,  in  the  year  eighteen  hundred  and  thirty-eight,  and  en- 
titled ^^  An  Act  for  the  relief  of  Insolvent  Debtors,  and  for  the 
more  equal  distribution  of  their  effects,"  and  that  the  respond- 
ent was  thereafter  duly  chosen  and  appointed  the  assignee  of 
the  said  Foster,  under  the  provisions  of  the  said  statute,  and 
accepted  the  said  appointment,  and  received  from  the  master 
in  chancery,  to  whom  said  Foster  applied  for  the  benefits  of 
the  said  statute,  a  deed  of  assignment,  and  the  requisite  con- 
veyances of  all  the  property  of  the  said  Foster,  whereby  all 
the  sud  property,  under  the  said  statute,  became  vested  in 
him,  the  said  Carter. 

In  the  second  answer  of  the  trustee,  at  the  present  term,  he 
further  stated  certain  facts,  which  sufficiently  appear  in  the 
opinion  of  the  Court. 

Befyatnin  R.  Curtis  f(Nr  the  plaintiff;  Henry  H.  FuUer  for 
the  trustee. 
VOL.  II.  49 
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StobT)  J.  —  When  this  case  was  formerly  before  this  CcnuI, 
the  question  was  mooted^  whether  the  Act  of  Massachusetts, 
of  the  15th  of  April,  1836,  ch.  238,  providing  for  the  validity 
of  general  assignments,  like  that,  under  which  an  assignment 
was  made  to  Carter,  as  stated  in  his  answer,  was  repealed  by 
the  subsequent  insolvent  act  of  the  23d  day  of  April,  1838, 
ch.  163,  the  benefit  of  which  had  been  sought  by  the  defend- 
ant, Foster.    The  same  question  was  then  pending  in  the 
State  Court ;  and,  as  it  was  a  question  of  local  law,  depend- 
ent upon  the  construction  of  a  State  statute,  the  caae  vras 
ordered  to  lie  over  to  await  the  final  decision  of  the  State 
Court    That  deciaion  has  now  been  made,  and  the  act  of 
1836  has  been  declared  to  be  repealed  by  the  insolvent  act  of 
1838«     The  whole  protection,  therefore,  asserted  by  the  trus- 
tee under  the  act  of  1836,  is  gone,  and  the  general  assign- 
ment, made  to  him  by  Foster,  is  a  mere  nuUily.     So  &r, 
then,  as  the  trustee's  rights  are  concerned,  and  stated  in  hb 
first  answer,  that  assignment  may  now  be  laid  entirely  out  of 
the  case. 

But  upon  the  second  answer,  divers  other  questions  have 
been  made,  which  it  is  the  duty  of  the  Court  now  to  consider. 
And,  in  the  first  place,  it  is  said,  that  the  plaintiflf's  attach- 
ment is  gone  by  reason  of  the  proceedings  of  Foster  under 
the  insolvent  act,  stated  in  the  first  answer,  which  has  dis- 
charged the  obligation  of  the  contracts  or  drafts,  or  bills  of 
exchange,  upon  which  the  present  suit  has  been  brought 
These  drafts  or  bills  were  drawn  in  Philadelphia,  and  by  the 
plaintiff*,  who  is  a  citizen  of  Pennsylvania,  on  Foster,  who  is  a 
citizen  of  Massachusetts,  and  were  accepted  by  him  at  Charles- 
town  in  Massachusetts,  and  of  course,  they  are  contracts  made 
in,  and  governed  by  the  law  of  Massachusetts,  This  is  true 
in  one  sense ;  but  it  by  no  means  follows,  that  it  was  com- 
petent for  the  legislature  of  Massachusetts,  under  the  insolvent 
act  of  1838,  to  discharge  the  obligation  of  these  contracts. 
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On  die  contrary,  the  settled  doctrine  of  the  Supreme  Court 
of  the  United  States  is,  that  no  State  insolvent  laws  can  dis- 
charge the  obligations  of  any  contract  made  in  the  State,  ex- 
cept such  contracts  as  are  made  between  citizens  of  that 
State.  This  was  the  decision  in  the  case  of  Ogden  v.  iSSstm- 
ders  (12  Wheat.  R.  213),  which  was  subsequently  affirmed 
in  Boyle  v.  Zacharie  (6  Peters's  R.  348).  These  decisions 
have  been  repeatedly  acted  upon  in  this  c<Mnmonwealth. 
Braynard  v.  Marshall  (8  Pick.  R.  194)  ;  Beits  v.  Bagley  (2 
Pick.  R.  578)  ;  and  Agnew  v.  Piatt  (15  Pick.  R.  417).  This 
objection,  then,  cannot  prevail.  Indeed,  it  does  not  appear 
by  the  trustee's  answer,  that  Foster  did  ever  obtain  his  dis- 
duuge  under  the  insolvent  act.  Then,  is  the  attachment  dis- 
solved by  the  insolvent  act  of  1838  ?  It  may  be  admitted,  that 
if  this  had  been  an  attachment  by  process  issued  from  the 
State  Court,  it  could  have  been  dissolved  by  the  fifth  section 
of  the  insolvent  act  of  1838.  But  the  question  is  a  very  dif- 
ferent one  in  the  case  of  process,  which  issued  from  a  Court 
of  the  United  States.  By  the  acts  of  Congress,  the  State  pro- 
cess, existing  at  the  time  when  those  acts  were  passed,  was 
adopted,  with  all  the  rights  and  incidents  then  attaching 
thereto.  But  no  subsequent  repeal  or  change  of  such  pro- 
cess by  the  State  legislature,  is,  or  can  propria  vigore  be  of 
any  validity  or  ei!ect  in  the  Courts  of  the  United  States.  On 
the  contrary,  the  process  and  the  incidents  thereto,  and  the 
rights  growing  out  of  the  ^ame,  remain  the  same  in  the  Courts 
of  the  United  States,  as  they  were  at  the  beginning,  notwith- 
standing any  subsequent  State  legislature,  unless,  indeed,  under 
the  authority  of  some  act  of  Congress,  the  Courts  of  the  United 
States  have  adopted  such  State  legislation,  or  it  has  been 
directly  adopted  by  an  act  of  Congress.  This  was  fully  settled 
in  the  cases  of  Wayman  v.  Southard  (10  Wheat.  1) ;  United 
States  Bank  v.  Halstead  (10  Wheat.  R.  51)  ;  Beers  v.  Hough- 
ton  (9  Peters's  R.  332) ;  and  United  States  v.  Knight  (14 
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Peters's  R.  301).  So  that  there  is  no  ground  to  ajasert,  that 
the  insolvent  act  of  1838  has  dissolved  the  present  attachmenty 
since  that  act  has  never  been  adopted  by  Congress,  nor  re- 
ceived any  sanction  from  this  Court,  even  if  it  had  authority 
to  adopt  it,  which  I  am  far  from  supposing. 

The  case,  then,  is  reduced  to  the  simple  consideration  of 
the  allowances  to  be  made  to  the  trustee.  The  first  allow- 
ance claimed  is  for  costs  and  expenses,  incurred  by  the  trus- 
tee in  certain  suits,  which  he  commenced  in  the  State  Courts, 
under  the  local  attachments  in  those  suits,  which  had  been 
assigned  to  him  by  Foster,  upon  the  general  assignment.  He 
failed  in  those  suits,  for  the  very  reason,  that  the  assignment 
was  adjudged  to  be  a  nuUity.  And  certainly,  there  is  no 
ground  to  assert,  that  against  the  plaintiff  he  has  any  claim  to 
be  remunerated  out  of  the  property,  attached  by  him  in  the 
present  suit,  to  reimburse  himself  for  expenses,  which,  so  fiir 
as  the  plaintiff  is  concerned,  were  tortious  and  injurious  to 
him.  It  has  been  said,  that  the  assignment,  although  void  an 
to  debts  due  to  other  creditors,  was  good  at  the  common  law, 
as  to  other  debts  due  to  the  trustee.  But  this  was  not  made 
a  ground  of  defence  in  the  State  Court ;  and  this  Court  has 
no  right  to  overhaul  or  reexamine  the  judgment  rendered 
in  those  suits  by  the  State  Court.  It  must  here  be  treated 
as  valid  and  conclusive  against  all  right  in  the  trustee  to 
maintain  it. 

No  objection  is  made  by  the  defendant  to  the  allowance  of 
the  costs  and  expenses  incurred  by  the  trustee  under,  or  in 
virtue  of  the  general  assignment,  before  the  plaintiff's  attach- 
ment. It  does  not  appear  to  me,  that  he  has  a  rig^t  to  any 
costs  or  expenses,  subsequently  incurred  under  or  in  virtue 
thereof.  They  were  not  authorised  by  the  plaintiff;  and  it 
does  not  follow,  that  they  were  for  his  benefit.  But  if  they 
were,  I  am  not  aware,  that  after  notice  of  the  attachment,  the 
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tiiistee  had  any  right  to  incur  any  costs  or  expenses  on  ac- 
cxMint  of  the  plaintiff. 

As  to  the  supposed  debt,  due  to  the  plaintiff  on  a  note, 

stated  in  the  answer,  it  is  admitted  in  the  evidence,  that  it  is 

a  mere  indemnity  or  security  for  an  outstanding  claim  against 

him,  which  may  have  been  paid.     And  it  is  now  admitted  at 

the  bar,  that  this  claim  has  been  paid ;  and  therefore  the  note 

has  ceased  to  have  any  farther  vaUdity.     In  point  of  law  the 

debt  is  extinguished.     Carter  must  therefore  be  adjudged  as 

trustee  for  the  full  sum  collected  by  him  and  in  his  hands  at 

the  time  of  the  plaintiff's  attachment,  viz. :   for  the  sum  of 

%1127,  deducting  only  the  costs  and  expenses  incurred  by 

him  in  the  coUection  before  said  attachment,  and  such  a  sum, 

as  he  is  entitled  to  be  allowed  in  the  present  suit  for  his  costs 

as  trustee. 


United  States  v.  Francis  Bassett 

SrATUTEfl  are  to  be  interpreted  so  aa  to  give  effect  to  all  the  words  therein, 
if  such  an  interpretation  be  reasonable,  and  be  neither  repugnant  to  the 
provisions  nor  inconsistent  with  the  objects  of  the  statute ;  but  the  rule 
is  otherwise,  if  such  an  interpretation  require  the  introduction  of  new 
prorisioDs  and  clauses  to  render  it  sensible  or  practicable. 

By  the  Act  of  Congress  of  the  18th  of  May,  1842,  eh.  29,  where  the  offices 
of  clerk  of  the  District  Court  and  of  the  Circuit  Court  are  held  by  the 
same  person,  he  is  entitled  to  a  compensation  not  exceeding  thirty- 
five  hundred  dollars  as  district  clerk,  and  also  to  a  compensation  not  ex- 
ceeding twenty-five  hundred  dollars  as  circuit  clerk,  per  annum. 

But  the  fees  of  the  two  offices  are  to  be  kept  distinct,  and  if  the  fees  of  either 
do  not  amount  to  the  maximum  fixed  by  the  Act,  the  deficiency  should  be 
placed  to  the  account  of  the  clerk,  and  cannot  be  made  up  from  any  ex- 
cess in  the  fees  of  the  other  Court. 

Thus,  where  the  two  offices  are  held  by  one  person,  and  his  fees  as  district 
clerk  amount  to  more  than  thirty-five  hundred  dollars,  and  his  fees  as 
circuit  clerk  to  less  than  twenty-five  hundred  dollars,  he  is  entitled  to  the 
first  mentioned  sum  as  district  clerk,  and  to  the  actual  fees  as  circuit 
clerk,  and  no  more. 
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This  was  an  amicable  suit,  brought  by  the  United  States,  to 
recover  a  balance,  supposed  to  be  due  to  the  plaintifis  from 
the  defendant,  as  clerk  of  the  District  and  Circuit  Courts  of 
the  United  States  for  the  Massachusetts  District,  upon  his 
return,  made  to  the  secretary  of  the  treasury,  on  January  Ist, 
1843,  pursuant  to  the  act  of  Congress,  passed  May,  1842, 
making  appr(q)riations  for  the  civil  and  diplomatic  expenditures 
of  government  for  the  year  1842. 

The  return  of  the  defendant  to  the  treasury  department  vras 
as  follows : 

Account  ofl^  reeehed  and  tf  anwwnU  ptndfor  CUrk  Mrt  hf  the  Clerk  of 
iht  Diatrid  and  CSreuU  Courts  of  iU  United  States^  Mmacku9€iU  Di»- 
trid,  from  My  M,  1842,  to  January  Idy  184a 

District  Court — June  Trrm,  1842. 

Per  diem  18  days, 90.00 

49  Adminlty  Cases, 218.00 

13  Common  Law  Cases^ 24.50 

3  Criminal  ExaminatJons, 20.00 

Copy  Rights, 97ii0 

Miacellaneoiis  Matters,          *       •                       .  13.00 

(463iK> 

September  Term,  1842. 

Per  diem  20  days, 100.00 

52  Admiralty  Cases^ 217.00 

11  Common  Law  Cases, 48.00 

Copy  Rights, 99.50 

Miscellaneous  Matters, 16.00 

480.50 

December  Term,  1841. 

Per  diem  15  days, 75i)0 

39  Admiralty  Cases, 159.00 

11  Common  Law  Cases^ 31.00 

5  Criminal  Cases, 60.00 

Copy  Rights, 60.00 

Mise^laneous, *       •         35iX) 

420M 
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Circuit  Coukt— Mat  T^iui,  1843. 

Per  diem  7  days, 35.00 

5  Cases  in  Equity 73.00 

5  Cases  at  Common  Law, 34.90 

Miscellaneous, 35.00 

157.90 

October  Term,  1843. 

Per  Diem, 110.00 

29  Cases  in  Equity,  103.54 

40  Cases  at  Common  Law, 96.00 

10  Ciiminal  Cases, 120.00 

MisceUaneooa, 7a00 

501.54 

Fees  received  in  Bankrupt  Cases,     •  •  7118.00 

$9140.94 

Amount  paid  for  Clerk  hire  as  by  Schedule 
maiiEed  A,  annexed, 3985.08 

Maximum  compensation  to  Cleiky  3000.00 

5985.08 

Balance  on  hand,  $3155.86 

Schedule  A. 

AtunmU  paid  for  CUrk  Mrejrtm  My  M,  1842,  Is  Imuwry  IH,  1843. 

Paid  to  James  B.  Robb, 750.00 

Paid  to  Elisha  Bassett, 500.00 

Paid  to  H.  A.  Frost, 300.00 

Paid  to  F.  Warren, 300.00 

Paid  to  Henry  F.  Starkey, 300.00 

Paid  to  T.  M.  H.  Lyon, 290.70 

Paid  to  James  Amos, 377.93 

Paid  to  James  Boyle, 366.45 
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Upon  this  return  the  first  auditor  of  the  treasury  reported  as 

follows  : 

Treasurt  Department,         7 
Firri  Auditor's  Cffce,  2d  JurUj  1843.  $ 

I  have  examined  and  adjusted  an  account  of  official  receipts  and  expen- 
ditures of  Francis  Bassett,  Clerk  of  the  District  and  Circuit  Courts  of  the 
United  States  for  the  District  of  Massachusetts,  commencing  July  1st,  and 
ending  December  31st,  1842,  under  the  civil  and  diplomatic  appropriations 
act  of  18th  May,  1842,  and  find  that  he  is  charged  as  follows :  — 

To  amount  of  Fees  received  by  him  during  said 
period, 


I  also  find  that  he  is  entitled  to  the  following  credits,  viz. : 
By  amount  of  compensation  to  his  Deputies,    . 
By  maximum  compensations  for  the  half  year, 
And  that  the  balance  due  to  the  United  States  on  the 
1st  day  of  Januaiy,  1843,  amounted  to, 

I  have  also  examined  and  adjusted  an  account  of  the  said 
Francis  Bassett,  and  find  that  he  is  chargeable  as  fol- 
lows: 
To  balance  of  his  account  ending  31st  December, 
1842, 

I  also  find  hun  entitled  to  credit  — 

By  amount  of  warrant  No.  1811  in  favor  of  the 

Treasurer,  dated  June  1st,  1843, 
And  that  the  balance  due  to  the  United  States 

amounts  to 


9,140M 
$9,140.94 

2,965.06 
1,750^ 

4,405.86 
•9,140.94 


4,405.86 
$4,405.86 

3,155.86 

1,250.00 
$4,405.86 


It  was  agreed  by  the  parties  that  a  default  or  nonsuit  should 
be  entered,  upon  the  construction  of  the  act  relating  to  the 
fees  and  emoluments  of  the  clerks  of  the  Courts  of  the  United 
States. 


Dexter^  District  Attorney  of  the  United  States,  for  the 
plaintifis. 
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It  18  a  sound  and  useful  rule  of  construction,  that  an  instru- 
ment or  statute  shall  be  so  interpreted,  if  possible,  that  effect 
maj  be  given  to  all  its  parts.  It  is  plain,  that  upon  the  con- 
struction contended  for  by  the  defendant,  the  words  <'  or  in 
cftse  both  of  the  said  clerkships  shall  be  held  by  the  same  per- 
son, of  the  said  <^ce8,"  are  entirely  superfluous  and  ineffect- 
ual ;  for  without  them,  it  is  clear  that  the  incumbent  of  both 
offices  would  be  entitled  to  the  salary  of  both,  they  being 
made  distinct  offices  by  the  act  of  28th  February,  1839,  which 
authorized  the  Circuit  Courts  to  appoint  their  own  clerks, 
until  which  time  the  District  Court  clerk  was,  by  virtue  of  the 
judiciary  act  of  1789,  clerk  also  of  the  Circuit  Court.  It  is 
then  to  be  inquired,  for  what  purpose  were  the  words  inserted 
in  the  act  of  1842,  which  are  quoted  above.  And  it  is  diffi- 
cult to  conjecture  any  purpose  except  that  of  diminishing  the 
fees  of  the  offices  when  so  held  together.  Extra-judiciaUyy 
it  could  hardly  be  doubted,  that  the  intention  of  the  framer 
or  amender  of  the  act  was  to  say,  that  when  both  offices  were 
held  by  the  same  person,  the  incumbent  should  be  paid  only 
far  one.  But  we  are  not  allowed  to  conjecture  the  meaning 
of  the  legislature ;  we  must  find  it  in  their  language.  Yet 
we  must  be  careful  not  to  be  found  harenies  in  coriice  by  a 
too  rigid  construction  of  that  language.  Being  satisfied,  that 
something  was  intended,  we  are  bound  to  find  it  if  we  can ; 
and  the  obscurity  or  deficiency  of  the  language  is  much 
idieved,  when  there  seems  but  one  purpose,  that  could  have 
existed  in  the  mind  of  the  legislature,  although  the  purpose  be 
?ery  feebly  expressed.  Transposition  of  words  frequently 
assists  us  in  such  a  case.  Now,  suppose  these  perplexing 
words,  instead  of  having  been  obviously  interpolated  into  the 
middle  of  a  sentence  by  some  reformer  of  supposed  abuses, 
had  been  removed  to  the  end  of  it,  and  inserted  by  way  of 
proviso,  thus — '^  Provided,  however,  that  in  case  both  of  the 
said  clerkships  shall  be  held  by  the  same  person,  he  shall  not 
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be  allowed  to  retain  of  the  fees  and  emoluments  of  liie  said 
offices,  for  his  own  personal  compensation,  a  sum  exceeding 
three  thousand  five  hundred  dollars  per  year,  for  any  such 
District  clerk,  or  a  sum  exceeding  two  thousand  Jive  hundred 
dollars  per  year  for  any  such  Circuit  ckrJcJ^  In  such  case  it 
would  be  plain,  that  the  last  clause  (italicised)  would  be 
superfluous,  yet,  being  in  the  disjunctive  with  the  preceding 
clause,  by  the  word  *'  or,^^  only  one  of  the  two  salaries  could 
be  claimed;  and  where  either  of  two  may  be  claimed,  of 
course  the  larger  is  due.  Now  the  words  are  not  altered  by 
the  above  transposition,  and  it  is  not  perceived  that  the  sense 
is  varied  by  the  change  of  collocation. 

It  will  be  remarked,  that  the  salaries  are  provided  not  for 
such  District  clerkship  and  Circuit  clerkship^  but  for  such 
District  and  such  Circuit  clerks.  If  the  legislature  had  in- 
tended that  the  incumbent  of  both  offices  should  have  both 
salaries,  why  did  they  not  use  the  word  "cfcrfeAjp,"  in 
which  case  the  meaning  would  have  been  clear  ?  And,  on 
the  other  hand,  by  the  use  of  the  words  '^  such  District  clerk  " 
and  ^^  such  Circuit  clerk,"  taken  in  connection  w^ith  the  pre- 
ceding clause,  respecting  both  ^^  clerkships "  being  held  by 
the  same  person,  was  it  not  intended  to  designate  a  person? 
And  if  it  be  the  same  person  that  holds  both  offices,  does  it 
not  compel  him  to  elect  to  take  the  $3,500  as  "  such  District 
clerk,"  "  or;'  the  $2,500  as  «  such  Circuit  clerk  ? " 

But  it  is  significantly  asked,  "  If  the  clerk  is  entitled  to  but 
one  of  these  salaries,  which  shall  he  take  ?  Why  should  he 
have  the  $3,500  rather  than  the  $2,500  only?"  And  the 
question  certainly  exhibits  very  strongly  the  unskilfulness  of 
the  draftsman  of  the  act.  But  I  have  already  anticipated  the 
answer  —  that  having  a  right  of  election  in  such  case,  he 
would  be  entitled  to  the  larger  amount.  But  another  answer 
has  been  suggested,  namely :  that  he  would  take  the  laiger 
salary  as  that  of  the  ''District  derJc"  because  the  pereon 
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Heading  both  offices  is  emphatically  the  <^  District  clerk,"  being 
the  only  clerk  of  the  District ;  whereas  when  the  offices  are 
separate,  there  is  a  clerk  of  the  Circuit  Court  for  the  District, 
and  a  clerk  of  the  District  Court,  but  no  one  is  the  clerk  of 
the  District.  It  will  be  observed,  that  in  the  act  these 
officers  are  first  named  as  clerks  of  the  respective  Courts, 
bat  are  last  named  as  the  District  clerii  and  the  Circuit 
cleik. 

It  is  not  pretended  that  this  reasoning  can  be  entirely  satis- 
fiEu:tory.  It  cannot  be  denied  that  it  is  highly  verbal  and 
perhaps  hypercritical;  but  it  is  presented  as  the  answer  to 
verbal  difficulties  suggested  by  the  defendant.  It  proceeds 
upon  the  supposition  that  Congress  meant  something  by  these 
words,  and  that  the  only  meaning  they  could  have,  is  to 
restrict  the  salary  of  an  incumbent  of  both  offices.  And, 
from  the  whole  tenor  of  this  section,  it  appears  that  retrench- 
ment and  restriction  and  security  from  large  compensations  to 
officers  were  its  objects.  But  if  the  Court  should  think  other- 
wise, yet,  upon  the  point  of  the  amount  to  be  retained  by  the 
defendant,  as  clerk  of  the  Circuit  Court,  it  is  apparent,  from 
the  statement  of  the  case,  that  he  cannot  charge  his  maximum 
of  $  1250,  because  so  much  has  not  been  received  by  him  as 
clerk  of  the  Circuit  Court,  during  the  six  months ;  to  make  it 
up  he  must  take  about  $590  from  the  fees  in  bankruptcy  ac- 
cruing in  the  District  Court,  as  only  about  $30  of  bankrupt 
fees  accrued  in  the  Circuit  Court,  and  all  other  fees  there 
were  but  $659.44.  The  deficiency  will  perhaps  be  made 
up  to  the  defendant  in  the  accounts  of  the  next  six  months. 

Bassett,  pro  se,  answered  as  follows : 

The  offices  of  District  clerk  and  Circuit  clerk  are  distinct, 
the  power  of  appointment  to  each  being  given  by  law  to  the 
respective  Courts,  and  a  maximum  c^nnpensation  is  affixed  to 
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each.     Although  both  derluhips  may  be  held  by  the  same 
person,  and  this  seems  to  have  been  contemplated  by  the  act 
of  1842,  it  is  provided,  when  this  is  the  case,  that  the  fees 
and  emoluments  of  the  said  ofices  shall,  up  to  the  maximum 
of  each,  be  paid  to  such  District  clerk,  and  such  Circuit  clerlL. 
This,  it  is  believed,  is  the  fiedr  and  only  true  interpretation  of 
the  act.     Any  other  construction  given  to  it  would  be  axbi- 
trary,  for  the  person  holding  both  offices  might,  with  as  much 
propriety,  be  limited  to  the  maximum  compensation  of  Circuit 
clerk,  as  to  that  of  the  District  clerk.     But  there  is  no  limita* 
tion  to  either,  by  express  words,  or  by  construction  in  the  act. 
The  language  is  ^<  out  of  the  fees  and  emoluments  erf"  the  said 
offices,  a  sum  not  exceeding  $3,500  to  such  District  derk,  or 
a  sum  not  exceeding  $2,500  to  such  Circuit  derk."     Now  if 
any  limitation  or  restriction  to  one  of  the  maximums  had  been 
intended,  the  language  would  have  been,  '<  and  when  the  said 
clerkships  shaU  be  held  by  the  same  person,  no  such  District 
and  Circuit  clerk  shall  receive  a  sum  exceeding  $3,500." 
But  it  is  said  by  the  District  AttOTney,  that  a  statute  should 
be  so  interpreted,  if  possible,  that  effi^ct  may  be  given  to  all 
its  parts,  and  that  the  words,  '<  or  in  case  both  the  said  clerk- 
ships shall  be  held  by  the  same  person,"  are  entirely  super- 
fluous and  ineffectual,  for  without  them  it  is  clear,  that  the 
incumbent  of*  both  offices  would  be  entitled  to  the  salary  of 
both ;  and,  therefore,  the  words  must  be  construed  to  dimiyiiah 
the  fees  of  the  offices  when  so  held  by  the  same  person.     Can 
such  an  inference  be  drawn  from  any  rule  of  construction  ? 
On  the  contrary,  if  the  incumbent  is  entitled  to  both  salaries, 
is  it  not  because  he  holds  both  offices  ?     And,  if  so,  is  it  leas 
clear  and  certain,  that  he  is  entitled  to  both  salaries,  when  the 
reason  or  foundation  of  his  claim  (namely,  that  he  holds  both 
offices),  is  stated  in  express  words.     Moreover,  as  the  offices 
may  be  held  by  different  persons,  without  the  words,  '<  when 
both  clerkships  shall  be  held  by  the  same  person,  the  aaid 
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oflbses/'  &c.  the  intent  of  the  act,  that  both  salaries  should  be 
Teoeived  by  the  same  person,  would  not  be  so  clear  and  cer- 
tun ;  for  it  might  be  argued,  that  the  provision  for  the  Circuit 
derk  was  intended  for  that  office  alone,  and  not  when  both 
clerkships  were  held  by  the  same  person.     The  words,  there- 
fore, have  a  meaning  and  are  not  superfluous.    In  answer  to 
the  suggestion,  that  Congress  intended  to  diminish  the  fees  of 
the  <^ce8,  it  is  sufficient  to  reply,  that  such  an  intent  is  not 
expressed.    The  intent  of  Congress,  perhaps,  can  best  be  in- 
ferred bom  the  cause  which  produced  the  act.     By  the  act  of 
May,  1841,  the  fees  and  emoluments  of  clerks  of  Courts  were 
limited  to  $4,500,  and  afterwards  the  bankrupt  law  was 
passed,  which  grealy  increased  the  business  and  emoluments 
of  the  office.     By  the  appropriation  act  of  1842,  the  clerks 
are  required  to  include,  in  their  semi-annual  returns,  all  fees 
aiinng  under  the  bankrupt  act.     This  clause  relating  to  fees 
in  cases  of  bankruptcy,  is  not  in  the  act  of  1841,  because 
when  that  act  was  passed,  the  bankrupt  law  did  not  exist. 
Now,  it  can  hardly  be  supposed,  that  it  was  the  intent  of 
Congress  to  lessen  the  maximum  of  clerk  fees,  when  the  busi- 
ness and  emoluments  of  the  office  and  the  labor  and  respon- 
sitMlity  had  been  quadrupled  by  cases  in  bankruptcy.     If, 
therefore,  by  any  rule  of  construction,  it  were  allowable  to 
infer  the  meaning  and  intent  of  an  act  from  the  circumstances 
under  which  it  was  passed,  the  construction  of  the  act  of  1842, 
ccmtended  for  by  the  defendant,  is  in  accordance  with  the 
spirit  as  well  as  the  letter  of  the  act.     The  act  of  1842  does 
not  specify  to  which  clerkship,  the  fees  and  emoluments 
received  or  payable  under  the  bankrupt  act,  shall  belong, 
when  both  clerkships  are  held  by  the  same  person  ;  but  the 
language  is  '^  out  of  the  fees  and  emoluments  of  the  said 
offices,  such  District  clerk  shall  receive  a  sum  not  exceeding 
$3,5009  and  such  Circuit  clerk  a  sum  not  exceeding  $2,500; 
and  as  the  maximum  compensation  was  undoubtedly  fixed 
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with  reference  to  the  fees  in  bankruptcy,  and  the  fees  and 
emoluments  arising  under  the  bankrupt  act,  are  by  the  words 
of  the  act  of  1842,  to  be  distinguished  from  any  other  service, 
it  would  seem  to  follow  that  the  clerk  is  entitled  to  receive 
out  of  the  fees  and  emoluments  of  the  said  offices  the  maxi- 
mum compensation  of  six  thousand  dollars^ 

0 

Story,  J.  —  This  is  an  amicable  action  and  turns  altogether 
as  to  its  merits  upon  the  construction  of  a  clause  (No.  167), 
in  the  General  Appropriation  Act  of  the  18th  of  May,  184S, 
chap.   29.     That  clause,  after  appropriating    the   sum   of 
^375,000  for  defraying  the  expenses  of  the  Courts  of  the 
United  States  for  the  year  1842,  &c.  proceeds  as  follows : 
"  Provided,  however,  that  every  District  Attorney,  derk  of  a 
District  Court,  clerk  of  a  Circuit  Court,  and  marshal  of  the 
United  States,  shall,  until  otherwise  directed  by  law,  upon  the 
first  days  of  January  and  July  in  each  year,  commencing  with 
the  first  day  of  July  next,  or  within  thirty  days  from  and  after 
the  days  specified,  make  to  the  secretary  of  the  treasury,  in 
such  form  as  he  shall  prescribe,  a  return  in  writing,  embracing 
all  the  fees  and  emoluments  of  their  respective  offices,  of  every 
name  and  character,  distinguishing  the  fees  and  emoluments 
received  or  payable  under  the  bankrtq)t  act,  from  those  re- 
ceived or  payable  for  any  other  service ;  and  in  the  case  of  a 
marshal,  further  distinguishing  the  fees  and  emoluments  re- 
ceived or  payable  for  services  by  himself  personally  rendered, 
from  those  received  or  payable  for  services  rendered  by  a 
deputy ;  and  also  distinguishing  the  fees  and  emoluments  so 
received  or  payable  for  services  rendered  by  each  deputy,  by 
name,  and  the  proportion  of  such  fees  and  emoluments  which, 
by  the  terms  of  his  service,  each  deputy  is  to  receive ;  and 
also,  embracing  all  the  necessary  office  expenses  of  such  c^- 
cer,  together  with  the  vouchers  for  the  pajrment  of  the  same, 
for  the  half  year  ending  on  the  said  first  day  of  January  or 
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July,  as  the  case  may  be ;  which  return  shall  be,  in  all  cases, 
verified  by  the  oath  of  the  officer  making  the  same.     And  no 
District  Attorney  shall  be  allowed  by  the  said  secretary  of  the 
treasury,  to  retain  of  the  fees  and  emoluments  of  his  said 
office,  for  his  own  personal  compensation,  over  and  above  his 
necessary  office  expenses,  the  necessary  clerk  hire  included, 
to  be  audited  and  allowed  by  the  proper  accounting  officers 
of  the  treasury,  a  sum  exceeding  six  thousand  dollars  per  year, 
and  at  and  after  that  rate,  for  such  time  as  he  shall  hold  the 
office ;  and  no  clerk  of  a  District  Court,  or  clerk  of  a  Circuit 
Court,  shall  be  allowed  by  the  ^d  secretary,  to  retain  of  the 
fees  or  emoluments  of  his  said  office,  or,  in  case  both  of  the 
said  clerkships  shall  be  held  by  the  same  person,  of  the  said 
offices,  for  his  own  personal  compensation,  over  and  above 
the  necessary  expenses  of  his  office,  and  necessary  clerk  hire 
included,  also  to  be  audited  and  allowed  by  the  proper  ac- 
counting officers  of  the  treasury,  a  sum  exceeding  three  thou- 
sand five  hundred  dollars  per  year,  for  any  such  District  clerk, 
or  a  sum  exceeding  twenty-five  hundred  dollars  per  year  for 
any  such  Circuit  clerk,  or  at  and  after  that  rate,  for  such  time 
as  he  shall  hold  the  office ;  and  no  marshal  shedl  be  allowed 
by  the  said  secretary,  to  retain  of  the  fees  and  emoluments  of 
his  said  office,  for  his  own  personal  compensation,  over  and 
above  a  proper  allowance  to  his  deputies,  which  shall  in  no 
case  exceed  three  fourths  of  the  fees  and  emoluments  received 
as  payable  for  the  services  rendered  by  the  deputy  to  whom 
the  allowance  is  made,  and  may  be  reduced  below  that  rate 
by  the  said  secretary  of  the  treasury,  whenever  the  return 
shall  show  that  rate  of  allowance  to  be  unreasonable,  and  over 
and  above  the  necessary  office  expenses  of  the  said  marshal, 
the  necessary  clerk  hire  included,  also  to  be  audited  and 
allowed  by  the  proper  accounting  officers  of  the  treasury,  a 
sum  exceeding  six  thousand  dollars  per  year,  or  at  and  after 
that  rate,  for  such  time  as  he  shall  hold  the  office ;  and  every 
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such  officer,  shall,  with  each  such  return  made  by  him,  pay 
into  the  treasury  of  the  United  States,  or  deposit  to  the  credit 
of  the  treasurer  thereof,  as  he  may  be  directed  by  the  secre- 
tary of  the  treasury,  any  surplus  of  the  fees  and  emoluments 
of  his  office,  which  his  half-yearly  return  so  made  as  aforesaid 
shall  show  to  exist  over  and  above  the  compensation  and 
allowances  hereinbefore  authorized  to  be  retained  and  paid  by 
him." 

Mr.  Bassett  is,  and  for  many  years  has  been,  the  clerk  of 
the  District  Court  of  Massachusetts,  and  until  the  year  1839, 
was  under  the  judiciary  act  of  1789,  chap.  20,  sec.  7,  virtuie 
officii,  also  clerk  of  the  Circuit  Court  of  that  District.     This 
regulation  was  applicable  to  all  the  Circuit  Courts,  excepting 
that  held  in  the  District  of  North  Carolina,  under  the  act  of 
29th  of  April,  1802,  chap.  31,  sec.  8,  where  the  Circuit  Court 
had  authority  to  app>oint  its  own  clerk,  and  excepting  also  the 
Circuit  Courts  of  the  seventh  Circuit,  created  by  the  act  of  the 
24th  of  February,  1807,  chap.  71,  [61],  sec  3,  which  had 
also  authority  to  appoint  their  own  clerks.     It  was,  in  part,  to 
cure  this  anomaly,  and  to  introduce  a  uniformity  of  r^ulation, 
as  to  the  appointment  of  clerks  of  the  Circuit  Courts,  as  well 
as  to  prevent  some  practical  inconveniences  in  the  appoint- 
ments, which  had  arisen  in  some  of  the  Circuits,  that  the  act 
of  the  28th  of  February,  1839,  chap.  36,  was  passed,  which 
(sec.  3),  gave  to  all  the  Circuit  Courts  of  the  United  States 
the  appointment  of  their  own  clerks,  and  in  case  of  a  disagree- 
ment between  the  Judges,  gave  the  appointment  to  the  pre- 
siding Judge  of  the  Court.     Under  this  act,  Mr.  Bassett  was 
appointed  clerk  of  the  Circuit  Court;  and  now  hcdds  the 
offices  of  clerk  of  the  District  Court,  and  ako  of  clerk  of  the 
Circuit  Court  of  Massachusetts. 

Under  these  circumstances,  the  question  arises,  whether 
Mr.  Bassett  is  entitled,  upon  the  true  interpretation  of  the 
clause,  above  stated,  of  the  act  of  1843,  chap.  29,  to  the  com- 
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penaatkm  not  exceeding  $3,500,  as  District  clerk,  and  also  to 

the  compensation  not  exceeding  $2,500  as  Circuit  clerk,  per 

annmn,  or  to  one  only  of  these  compensations ;  and  if  to  one 

only,  to  which.    The  language  of  the  clause,  bearing  upon 

this  point  is,  that  <<  No  clerk  of  a  District  Court,  or  clerk  of  a 

Circuit  Court,  shall  be  allowed  by  the  secretary  to  retain  of 

the  fees  and  emoluments  of  his  said  office,  or  in  case  both  of 

the  scM  clerkships  shaU  be  held  by  the  same  person,  of  the  said 

oJScee,  for  his  own  personal  compensation,  over  and  above  the 

necessary  expenses  of  his  office,  and  necessary  clerk  hire 

included,  <bc.  a  sum  exceeding  $3,500  per  year,  for  any  such 

District  clerk,  or  a  sum  exceeding  $2,500  per  year,  for  any 

such  Circuit  derk,  or  at  and  after  that  rate,  for  such  time  as 

he  shall  hold  the  office."     It  is  plain  from  this  language,  that 

where  the  offices  of  District  clerk  and  Circuit  clerk  are  held 

by  different  persons,  each  of  them  respectively  is  entitled  to 

the  prescribed  compensation  affixed  to  the  office  held  by  him. 

In  such  a  case,  it  is  equally  plain,  that  the  compensation  is 

allowed  for  the  duties  and  services  performed  in  his  office,  and 

not  as  a  mere  gratuity.     If  this  be  the  true  interpretation  of 

the  clause  in  such  a  case,  what  ground  is  there  to  suppose, 

that  the  like  interpretation  should  not  prevail,  where  both 

offices  are  held  by  one  and  the  same  person?     The  duties 

and  services,  to  be  performed  in  each  office,  are  and  must  be 

the  same,  whether  they  are  held  by  the  same  person,  or  by 

different  persons.    It  would  be  to  impute  a  most  extraordinary 

intention  to  the  leg^lature  to  presume,  that  it  intended  to 

apportion  the  compensation  in  the  inverse  ratio  of  the  duties 

and  services  performed ;  or  that  it  meant,  if  both  offices  were 

held  by  the  same  person,  that  the  whole  duties  and  services, 

performed  in  one,  should  be  gratuitously  performed,  without 

any  compensation  whatsoever,  although  the  compensation  al- 

k>wed  for  the  duties  and  services,  performed  in  the  other,  is 

strictly  founded  upon  a  quantum  mervk,  and  merely  a  requital 
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therefon     Such  a  mode  of  legislation,  so  little  supported  by 
principles  of  justice  or  Equity,  oug^t  certainly  not  to   be 
adopted,  unless  the  legislature  has  spoken  in  the  most  dear 
and  unambiguous  terms.    If  there  be  any  ground  fcnr    real 
substantial  doubt,  as  to  the  correctness  of  such  an  interpreta- 
tion, that  alone  would  seem  to  repel  it ;  for  it  is  not  in  matters 
of  doubt  to  be  admitted,  that  the  legislature  requires  duties 
and  services  from  a  pubUc  officer,  and  yet  intends  to  take 
from  him  the  compensation,  which  it  has  itself  deemed  a  fit 
compensation  therefor,  under  ordinary  circurastanoes.     Be- 
sides ;  The  act  itself  is  restrictive  of  the  right  of  the  offioets 
to  all  the  fees  and  emoluments  of  their  office,  generally  alloipr- 
ed  by  law,  cutting  down  and  limiting  the  compensation  to  a 
fixed  maximum,  and  appropriating  the  residue  to  the  pid>Iic 
treasury.     Now,  in  such  cases,  the  general  rule  of  interpreta- 
tion is  to  give  effect  to  the  restriction  and  limitation,  only  so 
far  as  the  legislature  has  clearly  and  positively  spoken,  since 
it  is  in  derogation  of  private  rights  otherwise  vested  in  the 
incumbent  in  office.     We  cannot,  and  we  ought  not  in  such  a 
case,  to  say,  Vohdty  ted  non  dixit ;  for  the  intention  can  be 
fidy  gathered  only  from  the  words ;  and  therefore  it  is  but 
just  to  say.  Nan  vobUt,  quia  non  dixit. 

But  it  is  said,  that  it  is  the  duty  of  the  Court  to  give  effect 
to  all  the  words  used  by  the  legislature,  if  it  can  be  reasonably 
done ;  and  that  in  the  present  case,  unless  the  construction 
contended  for  by  the  government  prevails,  no  efiect  whatso- 
ever is,  or  can  be  given  to  the  words,  '^  or,  in  case  both  of  the 
said  clerkships  shall  be  held  by  the  same  person  of  the  said 
offices "  ;  for  the  interpretation  of  the  other  language  would 
be  the  same,  if  they  were  struck  out  of  the  act.  Certainly, 
we  are  to  give  effect  to  all  the  words  of  a  statute,  if  by  a 
reasonable  interpretation  that  can  fairly  be  done,  and  it  in- 
volves no  repugnancy  to  other  provisions,  and  is  not  inconsist- 
ent with  the  apparent  objects  of  the  statute.     But,  then,  the 
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qualifications  of  the  rule  are  meet  material  to  be  observed* 
Tlie  interpretation  must  in  itself  be  reasonable.     It  must 
HOC  be  such  as  apparently  was  not,  or  could  not  be,  with- 
in   the   l^islative  intendment.      It  must  be  such,  as  will 
ptomote,  and  not  such,  as  will  defeat  or  interfere  with  the 
poticy,  upon  which  the  statute  purports  to  be  founded.     A 
fortiori,  such  an  interpretation  is  not  to  be  adq[>ted  to  give 
eflfect  to  particular  words,  which  will  require,  on  the  part  of 
the  Ckmrt,  the  introduction  of  new  provisions  and  auxiliary 
elauses,  which  the  statute  neither  points  out,  nor  even  hints 
at,  and  yet  which  are  indispensable  to  make  such  interpreta- 
tion sensible  or  practicable.     Take,  for  example,  the  very  case 
be£M«  the  Court     Suppose  the  construction  of  the  act,  con- 
tended for  on  the  part  of  the  government,  were  adopted  by 
the  Court;   what  compensation  is  Mr.  Bassett  to  receive? 
That  of  district  clerk,  or  that  of  circuit  clerk  ?     The  statute 
has  not  spoken  upon  that  point ;  and  that  very  circumstance 
stroii^ly  shows,  that  the  case  could  not  have  been  within  the 
contemplation  of  the  legislature.     But  it  is  said,  that  Mr. 
Bassett  has  the  right  of  election,  and  may  say,  whether  he  will 
receive  the  less  or  the  larger  compensation.     Where  does  he 
get  his  right  of  election  ?     It  is  not  conferred  upon  him  by  the 
acC    It  is  not  even  alluded  to.    If  he  should  insist  upon  receiv- 
ing the  larger  compensation,  what  is  there  to  prevent  the  gov- 
ernment from  insisting,  that  he  is  entitled  only  to  the  smaller 
compensation  ?     The  right  of  election  is  just  as  much  given 
by  the  statute  to  the  government,  as  to  Mr.  Bassett.     In  the 
stnigi^  for  it,  there  is  quite  as  much  ground  to  assert  the 
ri^t  of  the  government  to  exercise  the  privilege  of  an  elec- 
Ikm  as  for  Mr.  Bassett  to  assert  the  like  privilege.     Each  has 
an  equal  interest  in  the  choice.     In  truth,  the  statute  confers 
it  on  neither.    It  is  silent  as  to  the  possible  existence  of  any 
case  for  an  election,  and  that  silence  is  of  itself  very  expres- 
nve  that  no  such  case  was  contemplated.     It  would  scarcely 
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be  credible,  that  the  legislature  should  contemplate  a  case, 
where  both  offices  were  held  by  the  same  pers<M),  and  intend 
only  a  single  compensation  for  the  duties  attached  to  both, 
and  yet  should  not  have  said,  what  that  compensation  should 
be,  or  have  provided  for  an  election.  Now,  I  confess  myself 
not  bold  enough  to  insert  in  this  statute,  a  clause  giving  the 
right  of  election  either  to  the  clerk  or  to  the  government.  I 
find  no  warranty  for  it  in  the  words  or  the  objects  of  the  stat- 
ute ;  and  to  place  it  there,  would,  in  my  judgment,  be  to  make 
a  new  enactment,  and  not  to  construe  the  existing  language 
of  the  act. 

But,  then,  as  to  the  point  of  the  objecti<Hi,  that  otherwise 
the  words  above  recited  have  no  distinct  and  emphatic  effect, 
and  that  the  act  will  read  just  the  same  without  them ;  what 
is  the  amount  of  the  objection  ?  It  is  nothing  more  than  that 
the  legislature  has  used  superfluous  language ;  that  it  has  used 
words  which  might  have  been  spared,  and  are  either  unneces- 
sary or  tautological.  Now,  I  believe,  that  there  are  very  few 
acts  of  legislation  in  the  statute  book,  either  of  the  state  or  of 
the  national  government,  or  of  the  British  parliament,  which  do 
not  faU  within  the  same  predicament,  and  are  not  open  to  the 
same  objection,  or,  if  you  please,  to  the  same  reproach.  The 
truth  is,  that  it  arises  sometimes  from  loose  and  inaccurate 
habits  of  composition  of  the  draftsman,  sometimes  from  hasty 
and  unrevised  legislation,  but  more  frequentiy  from  abundant, 
and,  perhaps,  over-^nxious  caution.  Even  our  constitutions 
of  government,  if  nicely  scrutinized,  cannot  escape  this  re* 
proach,  if  reproach  it  can  properly  deserve  to  be  called.  Mr. 
Madiscm  has  somewhere  remarked,  that  the  constitution  of  the 
United  States  contains  numerous  tautological  expressicms, 
which  convey  no  additional  or  distinct  meaning  from  the  con- 
text The  very  first  power  given  to  the  Congress  of  the 
United  States  by  the  constitution,  the  power  "  to  lay  and  cd- 
lect  taxes,  duties,  imposts  and  excises,"  is  open  to  this  very 
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suggestion.     Are  not  duties,  imposts  and  excises,  in  recdity 
taxes  ?     Are  not  these  words  sometimes  used  to  express  the 
same  thing  ?     Imposts  are  but  external  taxes  or  duties ;  ex- 
cises are  but  internal  taxes  and  duties.     No  one,  however, 
can  reasonably  doubt,  but  these  words  were  all  used  in  the 
constitution  from  abundant  caution,  to  avoid  a  doubt  or  to 
prevent  a  cavil,  as  each  of  these  words  is  sometimes  used  in  a 
broad  and  general  sense,  and  sometimes  in  a  more  narrow 
and  restricted  sense.     The  objection,  therefore,  is  not  of  itself 
a  just  ground  to  alter  the  interpretation  of  any  clause  of  an 
act,  otherwise  sensible  and  satisfactory,  in  order  to  escape  the 
imputation  of  being  unnecessary.     Assuming  it  to  be  unneces- 
sary, it  by  no  means  follows,  that  it  is,  therefore,  to  have  some 
new  meaning  given  to  it,  or  that  it  may  not  justly  be  presumed 
to  be  used  ex  majari  cautela. 

In  the  present  case,  I  have  no  doubt,  that  the  clause  was 
introduced  into  the  act,  ex  tnajori  cautela.  The  legislature 
knew,  that  in  some  of  the  Circuits  the  District  clerk  was  not 
the  Circuit  clerk,  and  that  in  all  the  Circuit  Courts  it  was 
competent  for  the  Court  to  make  a  separate  and  distinct  ap- 
pointment. It  meant  to  provide,  therefore,  for  both  classes  of 
cases  ;  and  to  apply  the  same  rule  of  compensation,  whether 
both  offices  were  held  by  the  same  person,  or  not.  It  might 
have  been  a  matter  of  some  doubt  (I  do  not  say  of  well- 
founded  doubt),  whether  the  limitation  of  the  compensation 
appHed  to  any  cases,  except  where  both  offices  were  held  by 
different  persons.  It  was,  therefore,  a  matter  very  fit  to  be 
provided  for  by  express  legislation  ;  and  the  very  words  are 
inserted,  which  should  be,  to  meet  such  a  case. 

But,  in  my  judgment,  there  was  a  far  better  and  more  im- 
portant reason  for  the  insertion  of  the  words.  It  might  have 
been  a  matter  of  some  doubt,  if  the  words  had  not  been  in- 
serted, whether  a  clerk,  holding  both  offices,  was  entitled  to 
the  maximum  compensation  provided  for  each ;  or  whether  it 
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was  a  casiLs  omissus  in  the  act,  and  open,  therefore,  to  op- 
posite constructions.     For  this  purpose,  the  legislature  studi- 
ously inserted  the  words,  and  by  them  established,  that  the 
same  rule  should  apply  to  all  cases,  whether  both  offices  were 
held  by  the  same  person,  or  each  by  a  different  person.     And 
it  appears  to  me,  with  great  deference  and  respect  fcMr  those, 
who  entertain  a  different  opinion,  that  this  is  the  plain  and 
rational,  and  natural,  I  had  almost  said,  the  necessary  con- 
struction of  the  words  of  the  clause.     If  we  read  the  words  in 
their  proper  order  and  connexion,  reddendo  singula  singulis,  it 
will  be  found,  that  there  is  no  difficulty  in  ascertaining  this  to 
be  the  true  meaning.     ^^  No  clerk  of  a  District  Court,  or  derk 
of  a  Circuit  Court,  in  case  both  of  said  clerkships  shall  be  held 
by  the  same  person,  shall  be  allowed  by  the  secretary  to  retain 
of  the  fees  and  emoluments  of  the  said  offices,  for  his  own 
personal  compensation,  a  sum  exceeding  ((3500  per  year,  for 
any  such  District  clerk,  or  a  sum  exceeding  $2500  per  year, 
for  any  such  Circuit  clerk."     Now,  here,  I  have  added  noth- 
ing to  the  words  of  the  clause,  and  omitted  nothing,  applica- 
ble to  the  case  put,  but  I  have  read  the  words,  as  they  must 
be  read,  to  give  them  any  sense ;  and  yet,  unless  I  labor  under 
a  grievous  mistake,  the  words  admit  of  no  other  construction 
or  interpretation,  than  that  the  clerk  shall  receive  the  distinct 
compensation  provided  for  the  clerk  of  each  Court,  that  is, 
that  he  shall  receive  not  exceeding  $6000  in  all,  and  not  ex- 
ceeding in  any  case,  the  prescribed  ccunpensation  given  to  the 
clerk  of  each  Court.     If  the  legislature  had  intraded  to  re- 
s  trict  the  compensation  to  that  given  to  one  of  the  cle^ships, 
in  case  both  were  held  by  the  same  person,  the  natural  lan- 
guage would  have  been,  where  both  of  the  c^oes  were  held 
by  the  same  person,  that  he  should  receive  of  the  fees  and 
emoluments  of  the  said  offices,  a  sum  not  exceeding  $3500 
(or  some  other  fixed  sum),  for  both.     The  actual  language 
used,  is  far  different.    It  contains  no  alternatives  of  compen- 
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sation,  and  no  restriction  to  the  fees  and  emoluments  of  one 
<^ce,  excluding  any  for  the  other. 

There  is  another  question,  which  is  incidentally  brought  to 
the  notice  of  the  Court,  and  results  from  the  semi-annual  re- 
turn of  the  clerk  in  the  case.     The  clerk  therein  claims  the 
sum  of  $3000  as  his  semi-annual  compensation,  as  clerk  of 
both  Courts,  not  distinguishing  between  the  fees  belonging  to 
him,  as  clerk  of  the  District  Court,  and  those  belonging  to 
lum,  as  clerk  of  the  Circuit  Court,  and  placing  all  the  fees  in 
bankruptcy  in  one  aggregate  sum,  as  if  the  cases  were  pend- 
ing^ in  both  Courts.     In  this  respect  his  return  is  certainly  er- 
roneous.     He  is  entitled  to  all  the  fees  and  emoluments, 
belonging  to  him,  as  derk  of  the  Circuit  Court,  including  the 
fees  in  cases  of  bankruptcy,  adjourned  into  the  Circuit  Court, 
and  not  exceeding  for  the  half  year,  the  maximum  of  $  1250 ; 
and  to  the  fees  and  emoluments  belonging  to  him  as  clerk  of 
the  District  Court,  including  the  fees  in  the  cases  in  bank- 
ruptcy, pending  in  the  District  Court,  not  exceeding  for  the 
half  year  the  sum  of  $  1750.     It  is  su^ested,  that  the  fees  in 
cases  in  bankruptcy,  pending  in  the  Circuit  Court,  during  this 
half  year,  were  about  thirty  dollars  only ;  the  other  fees  and 
emoluments  in  the  Circuit  Court,  during  the  same  period,  ap- 
pear by  the  return  to  be  $669.44,  only ;  so  that  they  do  not 
reach  the  maximum,  charged  in  the  return.     This  is  an  error ; 
and  it  should  be  reformed,  so  as  to  make  the  return  stand 
consistently  with  the  act. 

The  judgment  must,  therefore,  be  entered  for  the  United 
States,  for  the  amount,  which  is  due  to  the  treasury,  accord- 
ing to  this  opinion  ;  and  it  can  be  readily  adjusted  between 
the  parties. 
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Samuel  Bean  v,  Thomas  Smallwood. 

A  HAGRiNB  is  only  patentable,  when  it  is  substantially  new ;  but  the  appli- 
cation of  an  old  machine  to  a  new  purpose  is  not  patentable. 

In  the  present  case  the  invention  was  held  not  to  be  patentable,  because  it 
was  merely  the  application  of  an  old  apparatus  to  a  new  purpose. 

Case  for  infringement  of  a  patent,  dated  30th  of  March,  1840, 
for  "  a  new  and  useful  improvement  in  the  rocking  chair." 
The  specification  annexed  to  the  patent  stated  as  follows: 
"  The  principal  feature  of  this  invention  and  improvement 
consists  in  making  the  seat  and  stool  of  the  chair  in  two  parts, 
so  that  whilst  the  stool  remains  stationary,  the  seat  is  made  to 
rock  on  the  top  of  it ;  thus  doing  away  with  the  long  and 
cumbersome  rockers  on  the  common  chair,  which  occupy  a 
great  deal  of  room,  and  are  very  destructive  to  carpets,  and 
which  also  renders  the  back  of  this  improved  chair  susceptible 
of  being  fixed  in  a  reclining  position  at  any  an^e  to  suit  the 
wishes  of  the  sitter,  and  at  the  same  time  rendered  perfectly 
secure  from  being  thrown  off  the  stool. 
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Plea,  the  general  issue,  with  a  notification  of  special  mat- 
ters of  defence,  (1).  That  the  invention  was  not  new,  but  is 
described  in  certain  books,  naming  them,  and  invented  and 
used  before  by  certain  persons,  naming  them. 

S.  H.  Curtisy  for  the  defendant,  at  the  trial,  cited  London 
Journal  of  Arts  and  Sciences  (of  the  conjoint  series),  vol.  7, 
1836,  p.  161,  describing  an  easy  chair  patented  in  1833. 
The  chair  is  in  two  parts,  on  curved  surfaces  ;  he  also  cited 
Phillips  on  Patents,  102,  106. 

He  also  read  the  specification  of  Simmons's  patent  for  '^an 
improvement  in  rockers  for  chairs,  cradles,  or  others  thing  in- 
tended to  be  rocked,"  granted  in  1819. 

Scwatt,  for  the  plaintiff,  admitted,  that  the  two  first  parts  in 
the  claim  in  the  plaintiff's  specification  of  his  invention  were 
rimilar  to  those  in  Simmons's  patent ;  but  he  insisted,  that  the 
third  part  in  his  claim  in  the  specification  was  the  plaintiff's 
invention,  and  under  the  Patent  Act  of  3d  of  March,  1837, 
ch.  812,  ^  9,  he  was  entitled  to  maintain  his  present  suit  for 
an  im]Kovement  thereof,  as  the  patent  was  by  the  act  good 
pro  ianio.  He  added,  that  the  third  claim  was  new,  and  if 
not,  it  was  an  application  to  a  new  purpose. 

CtartUy  e  contra^  contended,  that  the  section  apphed  only  to 
cases  where  the  patent  was  broader  than  the  invention,  by  mis- 
take, accident,  or  inadvertence.  He  further  insisted,  that  the 
plaintiff's  patent  was  substantially,  in  all  respects,  like  Sim- 
mcMis's  patented  invention,  with  unimportant  differences  of 
fonn.  And  he  called  a  witness  who  established  the  fBictB ; 
and  his  testimony  was  admitted  by  the  plaintiff  to  be  unim- 
peachable. 

Sroar,  J. — It  seems  to  me,  that,  upon  thci  evidence  ad- 
roL.  n.  S3 
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Diitted  by  the  parties,  the  plaintiff  has  no  case.    His  patent  is 
not  (as  the  plaintiff  admits),  for  a  new  combination  of  old  ma^ 
trials,  or  for  a  new  rocking-chair,  framed  in  a  manner  un- 
known before.     If  it  were,  it  seems  admitted  bj  the  plaintiff, 
that,  upon  the  evidence,  it  would  not  be  maintainable.   It  would 
seem  open  to  one  of  two  objections ;  (1).  That  the  defend- 
ant does  not  use  precisely  the  same  combination ;  but  a  mod- 
ification thereof;  that  is  to  say,  al^ough  he  uses  the  two  first 
c^iecifications  of  the  claim  in  the  patent,  he  does  not  use  the 
third ;  but  an  apparatus  to  accomplish  the  same  purpose,  of  a 
somewhat  different  structure.    Or,  if  the  last  apparatus  be 
substantially  like  the  plaintiff's,  then  that  the  same  apparatus  is 
not  new,  nor  the  combination  in  any  part  new.     But  he  c<hi- 
tends,  and  it  seems  to  me,  that  it  may  perhaps  be  deemed  a 
fair  interpretation  of  the  words,  in  which  the  claim  is  summed 
up  in  the  specification,  that  it  is  a  claim  for  three  distinct  and 
several  things,  and  that  if  either  is  new,  pro  tanto,  he  is  en- 
titled to  maintain  his  suit  under  the  9th  section  of  the  Patent 
Act  of  1837,  ch.  45.     Now  the  summing  up  of  his  claim  is 
as  follows :    <<  What  I  claim  as  my  invention  and  desire  to 
secure  by  letters  patent  consists,  (1).  In  making  the  seat  and 
stool  of  the  chair  in  two  parts,  so  that  the  seat  shall  rock  on  the 
top  of  the  stool,  instead  of  having  the  parts  permanently  united 
with  rockers  on  the  legs  of  the  stool,  as  heretofore.     (2).  And 
also  the  mode  of  connecting  together  the  seat  and  stool  by  the 
vertical  plates  attached  to  the  seat,  passing  throu^  the  stool, 
with  shoulders  projecting  from  the  sides  thereof,  which  catch 
against  the  under  side  of  the  stool  when  the  seat  is  rocked  to 
or  fro.     (3).  And  likewise  the  manner  of  reclining  the  back 
of  the  seat  at  any  angle  required,  by  the  lock  plates  and 
notches  in  the  hanging  plates,  which  receive  them  as  before 
described." 

The  two  first  specifications  of  claim  are  admitted  to  be  the 
same  as  in  Simmons's  patent,  and  therefore  are  not  new  or 
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patentable.     The  third  and  last  specification  of  claim,  upon 
the  testimony  of  Mr.  Eddy,  which  is  admitted  to  be  true,  is 
equally  unsupportable.     He  says,  that  the  same  apparatus, 
stated  in  this  last  claim,  has  been  long  in  use,  and  applied,  if 
not  to  chairs,  at  least  in  other  machines,  to  purposes  of  a  simi- 
lar nature.     If  this  be  so,  then  the  invention  is  not  new,  but 
at  most  is  an  old  invention,  or  apparatus,  or  machinery,  ap* 
plied  to  a  new  purpose.     Now,  I  take  it  to  be  clear,  that  a 
machine,  or  apparatus,  or  other  mechanical  contrivance,  in 
order  to  give  the  party  a  claim  to  a  patent  therefor,  must  in 
itself  be  substantially  new.     If  it  is  old,  and  well  known,  and 
applied  only  to  a  new  purpose,  that  does  not  make  it  patenta- 
ble.    A  cofiee  mill  applied  for  the  first  time  to  grind  oats,  or 
com,  or  mustard,  would  not  give  a  title  to  a  patent  for  the 
machine.    A  cotton  gin  applied  without  alteration  to  clean 
hemp,  would  not  give  a  title  to  a  patent  for  the  gin  as  new. 
A  loom  to  weave  cotton  yam  would  not,  if  unaltered,  become 
a  patentable  machine  as  a  new  invention  by  first  applying  it 
to  weave  woollen  yam.     A  steam  engine,  if  ordinarily  applied 
to  turn  a  grist  mill,  would  not  entitle  a  party  to  a  patent  to  it, 
if  it  were  first  applied  by  him  to  turn  the  main  wheel  of  a 
cotton  factory.     In   short,  the  machine   must  be  new,  not 
merely  the  purpose  to  which  it  is  applied.     A  purpose  is  not 
patentable  ;  but  the  machinery  only,  if  new,  by  which  it  is 
to  be  accomplished.    In  other  words,  the  thing  itself  which 
is  patented  must  be  new,  and  not  the  mere  application  of  it  to 
a  new  purpose  or  object. 

Under  these  circumstances,  upon  the  admissions  of  the 
parties,  it  does  not  strike  me  that  the  action  is  maintainable. 

The  plaintiff  sobmittdd  to  a  non-suit 
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Ross  WiNAirs 

V. 

Boston  and  Protidence  Rail-road  Company. 

Whsiui  the  plaintiff,  in  the  specification  of  his  patent,  claimed  as  his  inven- 
tion *'  an  improvement  in  the  construction  of  the  axles  or  bearings  cf 
railway,  or  other  wheeled  carriagfes,"  and  it  appeared,  that  the  improre- 
ment,  though  it  had  never  before  been  applied  to  railway  carriages,  was 
well  known  as  applied  to  other  carriages ;  It  v>as  held^  that  the  patent 
was  not  good. 

Case  for  infringement  of  a  patent  dated  the  30th  of  July, 
1831,  for  <<a  new  and  useful  improvement  of  Rail-way  and 
other  wheeled  carriages."  Plea,  the  general  issue  with  special 
matters  of  defence,  (1).  That  the  invention  was  not  new* 
(2).  That  the  invention  was  in  public  use  before  the  patent,  with 
the  consent  of  the  patentee.  The  specification  annexed  to 
the  patent  was  in  substance  as  follows :  ^'  To  all  whom  it  may 
concern^  be  it  known,  that  I,  Ross  Winans,  have  invented  an 
improvement  in  the  construction  of  the  axles,  or  bearings,  of 
Rail-way,  or  other  wheeled  carriages,  and  that  the  following  is 
a  full  and  exact  description  thereof: 

<<  The  axle,  with  my  improved  journals,  or  bearings,  may 
be  made  straight,  and  the  wheels  placed  thereon  in  the  usual 
way ;  but  instead  of  forming  the  bearing  under  the  body  of 
the  carriage,  and  within  the  naves,  or  hubs,  of  the  wheels, 
there  to  sustain  the  weight  of  the  load,  I  extend  the  axles  out 
at  each  end,  projecting  beyond  the  naves  to  such  a  length  as 
shall  enable  me  to  form  them  into  gudgeons.  The  lengths 
and  diameters  of  these  gudgeons,  I  regulate  according  to  the 
load  they  are  intended  to  sustain,  and  to  other  circumstances. 
In  all  cases,  however,  the  value  of  my  invention  depends  upon 
the  gudgeons  having  their  diameters  as  small  as  a  due  atten- 
tion to  the  Btrengdi  required  will  allow.    The  causing  the 
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axles  to  run  in  boxes,  or  upon  bearings,  without  the  naves, 
admits  of  their  being  made  much  smaller  than  usual,  the  de- 
gree of  diminution  which  I  have  found  to  answer  well  in 
practice,  will  hereafter  be  stated.  They  should  be  fonned  of 
good  wrought  iron,  and  case-hardened :  or  overlaid,  or  cased 
with  the  best  steel,  and  hardened,  which  materially  diminishes 
the  extent  of  bearing  surface  necessary  to  enable  them  to  re- 
c^ve  and  resist  the  pressure  of  the  load,  and  their  tendency 
to  wear ;  they  may  therefore  be  short,  and  are  consequently 
strong,  when  of  c<»nparatively  very  small  diameter. 

''  The  tendency  to  lateral  movement  is  checked,  or  limited 
by  forming  the  end,  or  point  of  the  axle,  or  gudgeon,  so  as  to 
be  met  occasionally  by  the  external  cap  or  cover  of  the  gud- 
geon box,  when  lateral  pressure  occurs* 

'<  By  placing  the  bearing  outside  (as  aforesaid),  the  diame- 
ter of  the  wheels  may  be  enlarged  with  more  advantage  than 
formerly,  as  the  axles  between  the  wheels  may  be  made  of 
any  required  strength  (to  resist  the  increased  stress  thrown 
on  to  that  part  of  them  by  an  enlargement  of  the  wheek,) 
without  afiecting  the  size  or  strength,  of  the  bearing  journals. 

"  By  the  foregoing  means,  the  leverage  of  the  wheels  (or 
the  mechanical  advantage  with  which  the  moving  power  acts, 
to  overoMne  the  resistance  to  motion),  is  increased,  and  con- 
sequently the  friction  or  resistance  to  moti<Hi  in  Rail-road  car- 
riages, diminbhed  to  a  greater  extent  than  heretofore. 

'^  This  improvement  in  the  axles  and  journals  of  Rail-way 
carriages,  was  devised  and  carried  into  operation  on  my  ex- 
perimental Rail-way,  and  exhibited  to  various  persons  in  the 
early  part  of  the  year  1827 ;  and  it  was  put  into  practical 
c^ration,  under  my  direction,  on  the  Baltimore  and  Ohio, 
and  on  the  Liverpool  and  Manchester  Rail-roads,  in  the  early 
part  of  1829,  in  connection  with  another  improvement  for  the 
farther  diminution  of  friction,  by  means  of  a  revolving  bearing, 
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or  friction  wheel,  for  which  other  improvement  a  patent  was 
granted  to  me  on  the  11th  of  October,  1828." 

^<  The  object  of  the  invention,  and  a  practical  demonstratioii 
of  its  utility  having  been  shown,  its  a|q)lication  and  adaptation 
to  the  different  Rail-road  carriages,  burthen  wagons,  locomo- 
tive engines,  &c.  and  to  the  different  bearii^  boxes  that  may 
be  preferred  for  different  purposes  (either  revolving  or  com- 
mon), will  be  evident  and  easy,  to  any  person  acquainted 
with  the  building  of  Rail-way  carriages.  But  to  render  it  still 
more  so,  the  following  general  directions  and  proportions  are 
given,"  &c. 

<<  I,  therefore,  declare  that  the  improvement,  or  improve- 
ments, above  explained  and  described,  in  diminishing  the 
resistance  to  motion  in  wheeled  carriages  to  be  used  on  Rail- 
ways, which  I  claim  as  my  own  invention,  is  the  extending 
the  axles  each  way  outside  of  a  pair,  or  pairs,  of  wheels,  hr 
enough  to  form  external  gudgeons  to  receive  the  bearing  box 
of  the  load  body,  and  diminished  as  aforesaid  with  a  view  to 
lessen  the  resistance  of  friction,  as  small  as  its  situation,  with 
the  use  of  the  most  favorable  metal  fn^  wear,  will  peraiit. 
Thus  ccmveniendy  increasing  the  leverage  of  the  wheels,  with- 
out impairing  their  effective  strength  or  durability." 


At  the  trial  it  appeared,  that  Winans  had  obtained  a  patent 
for  the  invention  in  England  in  Oct  1828,  and  afterwards  on 
the  30th  of  July,  1831,  he  took  the  present  patent. 

It  was  argued  by  B,  R.  Curtis,  for  the  defaidants,  that  this 
was  too  late ;  and  Shato  v.  Cooper  (7  Peters'  R.  292,  320, 
322),  act  of  1839,  ch.  88,  ^  7,  and  McClurg  v.  KingsJand  (1 
How.  Sup.  Ct.  R.  202 ;  S.  C.  17  Peters'  R.  226),  were  cited. 
But  the  main  ground  was,  that  die  invention  was  not  new, 
but  had  been  before  applied  to  other  carriages,  although  not 
to  Rail-way  carriages,  before  the  patentee  applied  it  to  Rail- 
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wayB*  The  patent  was  not  for  the  application  of  the  improve- 
ment to  Bail-way  carnages  alone,  but  it  was  <<  to  Rail-way 
.and  other  wheeled  carriages."  Edgeworth  on  Roads  and  Car- 
riages, printed  in  1817,  aiq>endix  2,  pages  71,  73,  76;  and 
Dr.  Hook's  Essay  upon  Carriages,  printed  in  1684,  pages  145, 
146,  were  cited  in  support  of  the  objection. 

C  G.  Loring,  for  die  plaintiff,  argued,  that  it  was  the  in- 
tention of  the  plaintiff  to  claim  as  his  invention  the  application 
of  extended  axles  of  wheels  to  carriages  with  flanges  on  Rail- 
roads ;  that  the  plaintiff  claimed  this  particular  combination 
as  new,  and  it  was  so.  But  he  did  not  mean  to  claim  the  in- 
vention as  applicable  to  all  other  wheel  carriages. 

Stort,  J.  —  I  fear  that  it  is  impossible  to  give  this  limited 
interpretation  to  the  plaintiff's  patent.  The  patent  itself  is 
for  ^*  a  new  and  useful  improvement  of  Rail-way,  and  other 
wheeled  carriages ; "  and  the  specification  expressly  states,  that 
the  patentee  has  invented  '^  an  improvement  in  the  construc- 
tion of  the  axles,  or  bearings,  of  Rail-way,  or  other  wheeled 
carriages,"  and  then  he  proceeds  to  give  a  description  thereof. 
It  is  plain  from  this  language  that  he  does  not  Umit  his  inven- 
tion to  Rail-way  carriages ;  but  he  insists,  that  it  is  new  as  to 
other  carriages.  It  is  true,  that  in  summing  up  his  claim,  in 
the  close  of  the  specification,  he  seems  to  use  language  some- 
what more  restrictive ;  but  even  there  he  says,  that  what  he 
claims  as  his  invention  is,  '<  the  extending  the  axles  each  way 
outside  of  a  pair  or  pairs  of  wheels,  far  enough  to  form  ex- 
ternal gudgeons  to  receive  the  bearing  box  of  the  load  body, 
and  diminished  as  aforesaid  with  a  view  to  lessen  the  resist- 
ance of  friction,  as  small  as  its  situation,  with  the  use  of  the 
most  fiivorable  metal  for  wear,  will  permit ;  thus  conveniently 
increasing  the  leverage  of  the  wheels  without  impairing  their 
efifeelivs  strength  or  durability."     Now  the  invention,  as 
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stated  in  this  general  fonn,  is  precisely  what  the  defendants 
insist  is  not  new,  but  was  well  known  before,  as  ap[^d,  not  to 
Rail-way,  but  to  other  carriages.  If  this  be  true,  it  seems 
difficult  to  perceive  how  the  present  patent  can  be  main- 
tained. 

A  verdict  was  thereupon  taken  pro  forma  for  the  defend- 
ants, with  liberty  to  move  a  new  trial  upon  the  question  of  law. 
No  such  motion  was  made. 


The  President,  Directors,  etc.  of  the  Seventh  Ward 

Bank  o.  Edward  Hakrick. 

Whkre  a  note  became  due  on  Saturday,  and  was  duly  presented  and  du- 
honored,  and  the  indorser  lived  in  another  State ;  It  was  held,  that  notice 
of  the  dishonor  should,  in  order  to  bind  the  indorser,  be  put  into  the  mail 
of  the  succeeding  Monday,  early  enough  to  go  by  the  mail  of  that  day  to 
the  place  of  residence  of  the  indorser,  it  appearing  that  the  mail  on  that 
day  did  not  close  until  half-past  three  o'clock,  r.  m.  ;  otherwise  the  in- 
dorser would  be  discharged. 

If,  after  a  note  is  dishonored,  and  notice  is  given  to  the  payee,  who  is  the 
first  indorser,  an  arrangement  be  made  with  the  holder,  by  the  maker  of 
the  note,  and  the  subsequent  indorsers  thereon,  without  the  consent  of 
the  payee,  to  prolong  the  credit,  and  to  discount,  by  way  of  renewal, 
certain  bills,  drawn  by  the  maker  and  one  of  the  indorsers,  and  duly 
accepted,  for  the  amount  of  the  note,  and  in  the  mean  time,  and  until  the 
maturity  of  the  bill,  the  note  is  to  be  deemed  extinguished  as  to  the 
maker,  and  the  indorsers,  who  have  given  the  bills,  the  original  payee  of 
the  note  is  discharged  thereby. 

This  was  an  action  of  Assumpsit,  originally  commenced  in  the 
State  Court,  and  removed  from  thence  to  this  Court,  the  plain- 
tiffs being  a  corporation  in  New  York,  and  the  defendant  a 
citizen  of  Alabama.  The  action  was  brought  on  the  foIlowiDg 
pix»nis6ory  note :   <<  New  York,  October  31, 188d»  ten^nonths 
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after  date  I  promMe  to  pay  at  the  Seventh  Ward  Bank  to  the 
order  of  Mr.  Edward  Hanrick  five  thousand  two  hundred  and 
ninety-<me  dollars  seventeen  cents,  value  received."  Signed 
James  G.  Kelly. 

The  note  was  indorsed  by  the  defendant  (Edward  Hanrick) 
in  blank,  and  successively  afterwards  by  Moreley  Hooker,  and 
F.  A.  Lawrence ;  and  was  discounted  by  the  bank,  who  now 
sued  as  indorsees.     Plea,  the  general  issue. 

At  the  trial  it  appeared  in  evidence,  that  all  the  parties, 
except  Lawrence,  belonged  to  Alabama.     Lawrence  lived  in 
New  York ;  and  the  note  was  discounted  at  the  instance  of  a 
Mr.  Greenfield,  one  of  the  directors,  and  the  money  received 
by  Hanrick,  who  was,  in  fact,  a  mere  accommodation  payee 
and  indorser,  the  money  being  received  by  him  for  Kelly,  the 
maker  of  the  note,  and  Hooker,  the  indorser,  to  whom  it  was 
paid  in  equal  moieties.     At  the  time  when  the  note  became 
due  (on  Saturday,  the  3d  of  September,  1836),  payment  was 
demanded  at  the  bank  by  one  of  the  tellers  for  the  bank,  but 
the  maker  having  no  funds  then  in  the  bank,  it  was  dis- 
honored ;  and  it  was  protested  by  the  notary  of  the  bank  for 
non-payment,  on  the  same  day.     He,  however,  had*  not  pre- 
sented the  note  for  payment,  but  it  was  done  for  him  by  a 
teller  at  the  bank,  although  his  notarial   certificate  very  im- 
properly stated,  that  he  had  personally  made  the  presentment. 
A  written  notice  addressed  to  Hanrick  was  put  into  the  post 
office  at  New  York  on  the  following  Monday,  addressed  to 
Hanrick  at  his  residence  in  Montgomery,  Alabama.     There 
was  conflicting  testimony  on  the  point,  at  what  time  of  the 
day  the  notice  was  put  into  the  post  office.     On  the  one 
hand,  a  brother  of  the  notary,  who  was  his  clerk,  stated,  that 
he  put  the  notice  into  the  post  office  on  the  next  Monday 
morning.     On  the  other  hand,  a  teller  of  the  bank  stated, 
that  he,  and  not  the  notary's  clerk,  put  it  into  the  post  office 
after  seven  o'clock  in  the  evening  of  the  same  Monday,  and 
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he  detailed  particular  circumstances  in  corroboration  of  his 
statement.  The  southern  mail  was  closed  at  the  post  office 
on  Monday  at  half-past  three  o'clock,  p.  m.  ;  and  it  was 
proved  by  a  post  office  clerk,  that  if  the  notice  had  been  put 
into  the  office  before  that  time,  it  would  have  been  sent,  in 
the  usual  course  of  things,  by  that  mail,  and  post  marked 
(stamped)  the  5th  of  Sept.  If  put  in  after  that  time,  it  would 
have  been  post  marked  the  6th  of  Sept. ;  and  the  office  did 
not  close  until  7  o'clock  in  the  evening.  The  notice  was 
produced  in  evidence  by  Hanrick,  and  it  had  the  post  mark 
of  New  York,  the  6th  of  September.  There  was  other  evi- 
dence introduced  by  both  the  parties  upon  this  point  of  the 
notice,  which  was  submitted  to  the  jury. 

Stoat,  J.  stated  to  the  jury,  on  this  pcnnt,  that  by  law  it 
was  essential,  under  the  circumstances,  to  diaige  Hanrick, 
that  the  letter  should  have  been  put  into  the  post  office  at 
New  York  on  Monday,  early  enough  to  have  gone  by  the 
southern  mail  of  that  day ;  and  if  the  plaintifi,  or  their  agents, 
were  guilty  of  negligence  in  not  putting  it  into  the  post  office 
in  time  to  go  by  the  southern  mail  of  that  day,  the  defendant 
was  discharged  from  his  liability  as  indorser.  He  added,  that 
the  awus  probandi  of  due  notice  to  Hanrick  was  upon  the 
plaintiffii ;  and  if  the  jury  were  not  satisfied,  beyond  a  reason- 
able doubt,  that  the  notice  was  not  duly  given,  that  doubt 
would  justify  a  verdict  for  the  defendant  And  after  com- 
menting upon  the  evidence,  he  left  the  point  with  this  direc- 
tion to  the  jury. 

Another  point  made  in  the  defence  was,  that  by  subsequ^t 
arrangements  made  between  the  bank  and  the  other  parties  to 
the  note,  except  Hanrick,  and  without  his  consent,  a  pro- 
longed time  had  been  given  to  those  parties  for  the  payment 
of  the  debt  due  on  the  note ;  and  thereby  he  was  dischaiged 
therefrom.     As  to  this  point,  it  appeared  in  evidence,  thst 
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aft»  the  note  was  dishonored,  Lawrence  (the  indorser)  went 
to  Montgomery,  Alabama,  with  the  view  of  arranging  the 
matter,  partly  for  the  bank,  and  partfy  for  his  own  protection. 
He  there  saw  Hooker  and  Hanrick,  who  admitted,  that  they 
had  receiTed  notice  of  the  dishonor ;  and  he  tried  to  prevail 
upon  them  to  renew  the  paper ;  Hooker  was  willing  and  con- 
aented  to  make  new  paper ;  Hanrick  refused  to  have  any  thing 
to  do  with  it,  saying,  that  he  would  not  assume  any  further 
responsibilities;  and  he  refused  to  indorse  any  new  paper. 
Afkerwards,  by  arrangements  between  Lawrence,  and  Hocrfier, 
and  Kelfy,  three  biUs  of  exchange  were  drawn;  two  were 
drnwn  by  Kelly  and  accepted  by  Hooker,  and  one  was  dmwn 
by  Hocdier,  and  accepted  by  Kelly.    All  the  bills  were  drawn 
payable  at  Mobile,  Alabama ;  one  dated  Sept.  28,  1836,  pay- 
Me  at  seventy  days,  for  $  1879.50 ;  one  of  the  same  date, 
payable  at  ninety  days,  for  $  1890 ;  one  of  the  same  date,  pay- 
able at  one  hundred  and  twenty  days,  for  $1950.50;  in  all 
^,720.     Lawrence  was  on  all  the  drafts  as  indorser ;  and 
they  were  by  him  procured  to  be  discounted  at  the  bank,  on 
the  1 1th  of  October,  1836,  the  bank  deducting  five  per  eent 
as  the  rate  of  exchange  on  Mobile,  and  interest  for  the  time 
the  bilb  had  to  run.     The  balance  was  then  carried  to  the 
credit  of  Lawrenoe  on  the  books  of  the  bank.     Lawrence  on 
the  same  day  (the  11th  of  October),  drew  a  check  on  the 
hank  for  $5,291.67  (the  amount  due  on  the  note) ;  and  the 
ched^  was,  ^'  pay  James  6.  Kelly's  note."     On  the  same  day, 
theie  was  an  entry  made  in  the  bank  books,  under  the  head 
of  notes,  when  paid,  ^<Oct.  11,  paid,"  against  Kelly's  note. 
Testimony  was  given  by  the  cashier  of  the  bank  and  by  Law- 
rence, that  these  bills  were  discounted  at  the  bank  with  an 
exi»es8  agreement,  that  the  note  of  Kelly  should  remain 
ooQateral  security  for  the  payment  of  the  bills  at  maturity,  in 
Older  to  hold  Hanrick  upon  his  indorsement  on  the  note. 
On  the  other  hmd,  Kelly  in  his  testimony  expressly  stated, 
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that  the  bills  were  drawn,  <' according  to  his  best  knowledge 
and  belief,  for  the  purpose  of  renewing  the  note/'  and  were 
negotiated  at  the  bank ;  but  he,  Kelly,  had  no  knowledge  of 
the  terms  of  the  negotiation.  The  whole  evidence  upon  this 
point  also  was  left  to  the  jury. 

Stort,  J.  in  summing  up  the  case,  said ;  1  shall  leave  the 
evidence  upon  this  point  also  for  the  consaderation  of  the 
jury,  as  it  seems  to  me  very  difficult  to  reconcile  some  of  the 
admitted  facts  with  some  of  the  statements  made  by  the 
cashier  of  the  bank  and  Lavrrence.  It  is  clear,  that  Law- 
rence, in  procuring  these  bills,  acted  as  the  agent  of  the  bank, 
as  well  as  for  himself,  and  that  the  bank  must,  therefore,  be 
presumed  to  have  had  full  notice  of  the  purpose,  for  which  the 
bills  were  made  by  Kelly  and  Hooker.  If  Lawrence  applied 
them  in  his  negotiation  with  the  bank  to  any  other  purpose, 
than  that,  for  which  they  were  originally  maide,  and  confided 
to  him,  he  was  guilty  of  a  fraud  upon  Kelly  and  Hooker ; 
and  the  bank,  if  cognizant  of  such  original  purpose,  cannot  be 
placed  in  a  better  predicament,  than  he  would  be  as  holder  of 
the  drafts.  Now,  it  is  for  the  jury  to  say,  whether  they  enter- 
tain any  doubt,  that  the  bills  were  actually  drawn  and  accept- 
ed by  Kelly  and  Hooker,  for  the  express  purpose  of  being 
negotiated  at  the  bank,  by  way  of  renewal  of  and  to  take  up  the 
didionored  note,  and  to  procure  a  delay  of  pajrment  of  the 
debt  during  the  period,  that  the  bills  were  to  run ;  and  whether 
Lawrence  and  the  bank  did  not,  at  the  time  of  the  negotiation 
and  discount  of  the  bills,  fully  know,  that  such  was  the  pur- 
pose ;  and  if  so,  whether  it  was  not  agreed  between  the  bank 
and  Lawrence,  that  neither  he,  nor  Kelly,  nor  Hooker,  should 
be  proceeded  against  upon  the  debt  during  the  period,  that 
the  bills  were  to  run,  and  that  the  amount  of  the  bills,  deduct- 
ing the  discount,  should  be  applied  in  extinguishment  of  the 
note,  so  fiEur  as  they  were  concerned.    If  the  jury  are  of  opinion, 
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that  such  was  the  real  nature  and  character  of  the  transaction, 
understood  by  all  the  parties  to  the  bills,  at  the  time  of  the 
,  then  Hanrick  is  not  liable  upon  the  note ;  but  the 
arrangement  for  such  delay  and  prolongation  of  credit,  being 
for  a  valuable  consideration,  discharged  him  as  an  accommoda- 
tion indorser  from  all  Uability  on  the  note.    If  the  arrangement 
was  not  of  this  nature,  it  is  difficult  to  perceive  any  motive, 
on  the  part  of  Kelly  or  Hooker,  for  drawing  or  accepting  the 
bills,  or  of  having  them  discounted  at  the  bank,  and  paying  a 
laxge  sum  for  the  rate  of  exchange,  as  well  as  for  interest, 
since  the  proceeds  never  were  otherwise  applied  to  their  use, 
or  for  the  benefit  of  Lawrence,  or  Kelly,  or  Hooker ;  but  re- 
mained in  the  bank  until  the  maturity  of  the  bills. 

Rand  and  FisJce  for  the  plaintiffs ;  C.  P.  and  B.  R.  Curtis 
for  the  defendant. 

Verdict  for  the  defendant. 


Don    Gonzalo    Alfonso,    Claimant    or    One    Hundred 
Boxes  of  Sugar  v.  the  United  States. 

Wherk,  in  a  writ  of  error,  exception  was  taken  to  the  admission  by  the 
Judge  of  the  testimony  of  merchants  and  appraisers  in  Boston,  in  respect 
to  the  market  valiie  of  sugars  in  Cuba;  It  vmu  held,,  that,  the  market 
value  being  a  question  of  opinion,  as  well  as  of  fact,  such  testimony  was 
admissible,  as  being  in  the  nature  of  evidence  by  exports,  and  of  the  same 
degree  as  the  evidence  of  merchants  in  Cuba. 

Ezeepticm  being,  also,  taken  to  the  admission  of  certain  cFidence,  as  to 
prior  fraudulent  shipments  to  other  parties,  made  by  B,  the  shipper  of  the 
sugar  for  the  claimants,  the  Judge  refused  to  affirm,  that  the  evidence 
was  improperly  admitted. 

Exception  being,  also,  taken  to  the  admieeion  of  other  inToices  of  shipments 
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in  July  and  August,  (this  shipment  being  made  in  May),  to  show  the 
ket  value  of  sugar;  It  teas  held^  that  they  were  properly  admitted. 

The  phrase  ** actual  cost"  in  the  revenue  Act  of  1799,  ch.  128,  means  the 
actual  price  paid  in  a  b&nd  fide  purchase,  and  not  the  market  value. 

Where  a  bill  alleged,  that  certain  sugars  were  frandulently  invoiced  «t  a 
sum  less  than  '*  their  actual  cost  and  fair  market  value,*'  which  questicMi 
was  directly  put  in  issue  by  the  pleadii^rg,  and  the  judge  charged  the 
jury,  '*  that  if  the  goods  were  found  to  be  invoiced  below  their  fair  mar- 
ket value,  with  intent  to  defraud,  Slc.  they  should  find  a  verdict  for  the 
government,*'  to  which  instruction  exception  was  taken  by  the  plaintt^T^ 
It  was  kdd^  that  the  instruction  was  proper. 

HfZ<2,  also^  that  the  agent  of  the  claimants,  having  assumed,  in  his  oath 
to  the  invoice  or  entry  of  the  shipment,  the  position  of  a  purchaser,  he 
could  not  avail  himself  of  -the  defence  that  he  was  not  a  purchaser,  but 
a  producer  or  manufacturer. 

It  seemsj  that  the  Revenue  Act  of  1799,  ch.  28,  only  applies  to  cases,  where 
an  actual  purchase  has  been  made. 

Writ  of  error  to  a  judgment  rendered  in  the  District  Court 
The  original  suit  was  a  libel  of  seizure  of  100  boxes  of  sugar 
for  an  alleged  forfeiture  under  the  66th  section  of  the  Revenue 
Act  of  1799,  ch.  138,  because  ^^  the  actual  cost  of  the  said 
sugars  at  the  place  of  export  was  not,  nor  was  the  fair  market 
value  thereof  the  said  sum  of  three  reals  for  each  arroba  (at 
which  they  were  invoiced),  but  that  the  said  sugars  were  so 
invoiced  falsely  and  fraudulently,  and  with  a  design  to  evade 
a  part  of  the  duties,  payable  thereon  to  the  United  States,  and 
that  the  actual  cost,  or  fair  market  value,  of  the  said  sugars  at 
the  place  of  export  was  a  much  larger  sum,  to  wit,  the  sum  of 
four  reals  and  a  half  for  each  arroba ; "  contrary  to  the  stat- 
tute,  &c. 

The  claimant,  in  his  plea  and  answer,  averred,  that  ^'  the 
said  merchandize  was  not  imported  contrary  to  law,  and  be- 
cause," he  says,  <^  that  the  actual  cost  and  fair  market  value 
of  the  same  at  the  place  of  export  was  the  sum  of  three  reak 
for  each  arroba,  and  no  more,  and  that  the  said  merchandize 
was  not  invoiced  at  that  rate  falsely  and  fraudulently,  and 
with  design  to  evade  the  payment  of  a  part  of  the  duties 
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payable  thereon  to  the  United  States,  as  in  the  said  libel  is  al- 
leged." The  replication  puts  the  matter  of  the  plea  and  an- 
swer in  issoe,  denying  their  truth. 

The  cause  was  heard  by  a  jury,  who  found  a  verdict  for 
the  United  States.  At  the  trial,  a  bill  of  exceptions  was 
taken  by  the  claimant,  which  was  as  follows : 

<'  The  libellants  offered  to  prove  by  the  testimony  of  ap- 
praisers of  the  custom  house  and  merchants  resident  in  Bos- 
ton, engaged  in  the  importation  and  sale  of  sugars,  and  who 
derived  their  knowledge  on  the  subject  from  letters  and  in- 
voices received  by  themselves  in  the  usual  course  of  their 
business,  and  from  inspection  of  the  sugars  in  question,  or 
samples  of  them,  and  from  their  general  knowledge  of  the 
business,  what  was  the  market  value  of  these  sugars  in  Ma- 
tansBs  at  the  time  of  exportation. 

^<  The  claimant  objected  to  the  competency  of  this  evidence, 
there  being  in  the  case  the  deposition  of  witnesses,  taken  by 
the  claimants,  resident  in  Matanzas  at  the  time  of  exportation, 
as  to  the  market  value  of  these  sugars ;  but  the  objection  was 
over-ruled  and  the  evidence  admitted. 

"  The  government,  in  order  to  show  a  design  to  defraud  in 
the  present  case,  offered  to  prove  by  the  appraisers,  that,  on 
one  former  occasion,  they  thought  an  invoice  of  sugars  shipped 
by  one  Bumham,  by  whom  this  lot  was  also  shipped  in  behalf 
of  the  claimant,  and  by  whom  it  was  invoiced,  to  be  rated  be- 
low the  market  value :  though  no  information  of  such  opinion 
was  given  to  the  importer  or  exporter :  and,  that  on  one  other 
occasion,  said  appraisers  had  put  up  an  invoice,  sent  by  the 
same  person,  believing  the  same  to  be  rated  too  low,  and  the 
amsignee  had  paid  the  advance,  without  making  any  objec- 
tion ;  it  not  appearing,  in  either  case,  that  the  claimant  was 
interested  therein,  or  had  any  knowledge  thereof. 

^'  The  claimant  objected  to  this  evidence  as  incompetent, 
but  the  objection  was  over-ruled  and  the  evidence  admitted. 
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''  The  government,  in  order  to  show,  that  these  sugars  i^ere 
invoiced  below  the  market  value  at  the  time  of  exportation, 
which  was  in  April,  offered  invoices  of  sugar,  some  of  i^hich 
were  shipped  in  July  and  August,  it  being  in  evidence,  that 
the  market  fluctuated,  and  what  was  the  extent  of  such  fluc- 
tuation according  to  the  demand  and  supply. 

'^  The  claimant  objected  to  this  evidence,  but  the  objectioii 
was  overruled  and  the  evidence  admitted. 

''On  the  whole  evidence  it  appeared,  that  these  sugars 
were  the  produce  of  a  plantation,  belonging  to  the  claimant, 
in  the  Island  of  Cuba,  and  sent  by  him  to  this  country  for 
sale :  no  evidence  was  offered  to  show,  what  was  the  actual 
cost,  and  thereupon  the  claimant  prayed  the  Court  to  instruct 
the  jury,  that  the  statute  on  which  this  information  was  found- 
ed, did  not  apply  to  articles  belonging  to  the  producer  or 
manufacturer,  so  as  to  render  them  liable  to  forfeiture,  if 
invoiced  below  the  market  value ;  or,  at  least,  not  unless  it 
was  also  proved,  that  the  actual  cost  to  the  producer  or 
manufacturer  was  higher  than  the  valuation  of  the  invoice. 

''  But  the  learned  Judge  refused  so  to  instruct  the  jury,  and 
instructed  them,  that  if  they  believed  the  goods  to  be  invoiced 
below  their  fair  market  value,  with  intent  to  defraud,  ^u^,  they 
should  find  a  verdict  for  the  government.' 


» 


Judgment  having  been  rendered  for  the  United  States,  a 
writ  of  error  was  brought  by  the  claimant,  and  was  argued  at 
the  present  term. 

Francis  C.  Loring  for  the  claimant;  Franklin  Dexter, 
District  Attorney,  for  the  United  States. 

Story,  J.  —  I  cannot  but  regret  that  the  Revenue  Laws 
have  not  undergone  a  thorough  revision  and  consolidation 
since  the  act  of  1799,  ch.  198,  so  as  to  cure  the  numerous 
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defects,  and  supply  the  obvious  omissions  (not  to  speak  of  the 
rept^nances  of  the  later  legislation),  which  experience  has 
demonstrated  to  exist  in  that  act.  Instead  of  a  plain  and  uni- 
form statute  to  regulate  this  whole  matter,  we  are  now  driven 
to  an  examination  of  numerous  laws,  which  have  been  since 
passed  upon  the  same  subject,  the  provisions  of  which  are  not 
always  easily  reconcilable  with  each  other,  and  which  present 
almost  endless  embarrassments  and  questions,  in  their  actual 
application.  It  is  a  matter  of  surprise,  that  Congress  should 
have  left  this  whole  system  in  such  an  imperfect  state,  after 
the  experience  of  nearly  a  half  century  has  shown  its  inade- 
quacy, and  have  rested  satisfied  with  occasional  amendatory 
laws,  which  have  covered  a  few  blots  only,  and  introduced 
many  new  controversies  as  to  their  true  interpretation  and 
extent.  The  Court,  however,  must  act  upon  the  system  as  it 
is,  with  a  consciousness,  however,  that,  in  many  cases,  it  is 
obliged  to  rely  upon  a  measuring  cast  of  opinion,  without 
being  able  to  resolve  many  difficulties  to  its  own  entire  satis- 
faction. 

I  shall  consider  the  objections,  in  the  order  in  which  they 
stand  in  the  Bill  of  Exceptions,  as  at  once  natural  and  con- 
venient, premising,  however,  that  upon  the  state  of  the  plead- 
ings, the  true  issue  before  the  jury  was,  whether  the  sugars  in 
question  were  invoiced  at  the  port  of  export,  according  to 
their  ^<  actual  cost  and  fair  market  value,"  to  wit,  three  reals 
and  no  more,  without  any  design  falsely  and  fraudulently  to 
evade  the  payment  of  the  proper  duties.  The  issue  was  not, 
whether  they  were  invoiced  according  to  their  "  actual  cost " 
abne,  but  according  to  their  <^  actual  cost  and  true  market 
value,"  coupling  them  together,  and  using  them  apparently  as 
equivalent  expressions.  This  is  a  most  important  considera- 
tion to  be  borne  in  mind  in  examining  the  argument,  which 
has  been  addressed  to  the  Court,  upon  the  charge  of  the  Dis- 
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tiict  Judge,  and  to  which  I  shall  have  oocasioD  hereafter  lo 
refer. 

The  first  exception  is  to  the  admiasion  of  the  evidence  of 
the  appraisers,  and  of  merchants  in  Boston  engaged  in  the 
importation  and  sale  of  sugars,  as  to  the  market  price  thereof 
at  the  port  of  export.  The  objection  seems  to  be  founded 
upon  this,  that  it  is,  (1),  not  the  best  evidence,  that  the  nature 
of  the  case  admits  of;  (2),  that  it  is  mere  hearsay.  But  it 
appears  to  me,  that  the  objection  is  not  supportable,  upon 
either  ground.  In  the  first  place,  the  market  value  is  neces- 
sarily a  matter  of  opinion,  as  well  as  of  hct,  or  rather  of 
opinion  gathered  from  facts.  How  are  we  to  arrive  at  it? 
Certainly  not  by  the  mere  purchase  made  by  a  single  person, 
or  by  purchases  made  by  a  few  persons ;  for  in  either  case, 
they  may  have  purchased  above  or  below  the  market  price, 
or  th6  market  price  may  be  fluctuating,  and  the  sales  too  few 
to  justify  any  general  conclusion.  Buyers  may  refuse  to  boy 
at  a  particular  price :  sellers  may  refuse  to  seU  at  a  lower 
price.  In  this  state  of  things,  we  must  necessarily  resort  to 
opinions  of  merchants  and  others,  conversant  in  tmde^  for 
their  opinions,  what,  under  all  the  circumstances,  is  the  fair 
market  price  or  value  of  the  goods.  The  market  price  or 
value,  therefore,  must  in  most  cases,  if  not  in  all,  be  a  matter 
of  fact  mixed  up  with  opinion,  for  it  must  necessarily  include 
a  general  price  or  value  in  the  market,  deducible  from  various 
averages,  and  approximations,  and  the  different  qualities  of 
the  same  class  of  goixis.  In  the  next  place,  the  knowledge  of 
the  market  price  being  thus,  at  least  in  part,  a  matter  of  skill, 
judgment,  and  opinion,  it  is  in  ifio  just  sense  mere  hearsay ; 
but  it  is  in  the  nature  of  the  evidence  of  experts.  If  the 
evidence  of  merchants  at  the  port  of  export  might  be  taken  in 
the  ease,  because  of  their  actual  experience  and  information, 
that  of  merchants  and  appraisers  having  equal  m^ans  of  know- 
ledge or  information  from  their  actual  trade  and  bufiiness. 
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ivoaM  be  equally  evidence.  Each  is  evidence  in  the  same 
degree,  and  not  the  one  seoMidary  to  the  other,  even  if  each 
urere  not  intrinsically  of  equal  value  under  aB  circumstances. 
Indeed,  I  can  conceive  of  cases  where  the  evidence  of  Boston 
appraisers,  or  Boston  merchants,  might  be  of  higher  value  in 
the  estimate  of  a  jury,  than  that  of  any  foreign  merchants  at 
the  port  of  export,  from  the  nature  or  importance  of  the  case, 
or  diflfetent  interests  of  the  witnesses.  This  objection,  there- 
fore, IB  not  sustainable.  And  the  same  answer  may  be  given 
to  the  second  objection,  which  supposes  that  the  testimony  of 
witnesses  at  Bfatanzas  as  to  the  market  value  was  of  a  higher 
degree  than  that  of  witnesses  in  Boston.  It  might  wei^ 
more  or  less  with  a  jury,  according  to  circumstances,  than  the 
testimony  of  the  Boston  witnesses.  But  the  evidence  would 
not  be  higher  in  its  nature,  character,  or  degree,  in  a  technical 
sense.  It  might  have  more  or  less  weight ;  but  that  would 
not  degrade  it  to  an  inferior  class  of  evidence. 

The  next  objection  is  to  the  admission  of  the  evidence  of 
the  appraisers,  as  to  prior  shipments  by  Bumham  (the  shipper 
of  these  sugars  for  the  claimant),  and  of  invoices  accompany- 
ing the  same,  being  in  their  judgment,  invoiced  below  the 
market  value,  the  other  shipments  not  belonging  to  the  claim- 
ant, nor  he  being  shown  to  have  any  knowledge  thereof.  I 
Goofess,  that  I  have  felt  some  difficulty  upon  this  point ;  and 
I  should  have  been  glad  that  the  original  bill  of  lading  of  the 
present  shipment,  and  the  invoice  thereof,  and  the  entry 
thereof  at  the  custom  house,  had  been  put  into  the  case,  so 
that  it  might  have  been-  shown,  in  what  precise  manner  the 
bill  of  lading  and  invoice  were  made  out ;  whether  Bumham 
appeared  thereon  solely  as  the  shipper,  or  whether  it  was 
added,  that  the  shipment  was  on  account  and  risk  of  the 
claimant,  and  also  what  the  entry  and  oath  administered  on 
the  occasion  purported  to  state.  As  I  understand  the  case, 
however,  Bumham  made  out  the  invoice  as  the  agent  of  the 
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claimant  in  the  shipment ;  and,  therefore,  the  invoice  value  of 
the  sugars  must  be  understood  as  the  value  put  upon    the 
same,  with  the  full  assent  of  the  claimant,  as  the  actual  cob! 
to  him.    We  must  then,  as  it  seems  to  me,  treat  Burnham  as 
the  general  agent  of  the  claimant  in  this  matter.    And  the 
question  comes  shortly  to  this,  whether  an  agent  employed  in 
other  transactions  of  a  similar  nature  for  other  persons,  whose 
conduct  is  open  to  suspicion,  as  to  his  readiness  to  cooperate 
in  a  fraudulent  evasion  of  duties  in  those  cases,  may  not,  in 
the  claimant's  case,  be  equally  open  to  the  like  suspicion,  so 
as  to  let  in  his  conduct  as  in  some  degree  affecting  the  bona 
Jidtt  of  his  invoice  for  the  claimant.     I  confess,  that  the  fact, 
per  se,  would  not  alone  have  much  weight ;  but  combined 
with  other  circumstances,  inflaming  the  suspicion  of  fraud,  I 
am  not  entirely  satisfied,  that  it  was  not  admissible  in  evidence, 
although  the  claimant  is  not  shown  to  be  directly  privy  to  it. 
Suppose  the  argument  at  the  bar  to  be  urged,  that  the  agent 
ought  to  be  deemed  as  acting  bond  Jidcy  fcnr,  as  a  mere  agent, 
he  could  have  no  motive  to  deceive  or  aid  in  a  fraud,  would 
not  the  ailment  be  met  and  overturned  by  showing,  that  na 
scruple  of  this  sort  had  been  seen  in  his  prior  shiimients. 
Without,  therefore,  saying,  that  I  feel  free  from  all  doubt  on 
this  point,  I  cannot  affirm,  that  there  was  error  in  the  learned 
Judge  in  admitting  the  evidence,  valere  qtun^m  vakre  possit. 
The  next  objection  is  to  the  admission  of  the  evidence  of 
other  invoices  of  shipments  in  July  and  August,  1842,  (the 
present  shipment  having  been  made  in  the  preceding  May), 
in  order  (as  I  understand  it)  to  show  the  market  value,  at 
those  times,  of  hke  sugars  at  the  port  of  export.     I  see  no 
reason  to  exclude  this  evidence ;  although  it  would  not  and 
ought  not  ordinarily  to  be  decisive  as  to  the  market  value  in 
May.    There  may  be  fluctuations  in  the  market  during  the 
intervening  period  between  May  and  August ;  and,  indeed, 
there  was  evidence  (it  seems)  in  this  case  to  show,  that  such 
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fiactuaticMis  actually  existed.  Stilly  however,  upon  a  question 
of  market  value  —  a  subject,  in  its  nature,  somewhat  indeter- 
miiiate,  and  of  opinion,  —  it  appears  to  me,  that  evidence  of 
this  sort  is  admissible,  as  affording  the  means  of  approximation 
to  the  true  market  value  at  the  time.  Its  weight  would  depend 
upon  other  circumstances,  which  might  enhance  or  diminish 
it. 

Having  disposed  of  these  minor  questions,  we  come,  in  the 
last  place,  to  the  main  question  in  the  case,  which  is  as  to  the 
rulii^  of  the  learned  Judge  in  refusing  the  instruction  prayed 
for  on  behalf  of  the  claimant,  and  the  actual  instruction  given 
by  him  to  the  jury,  "  that  if  they  found  the  goods  to  be  in- 
voiced below  their  fair  market  value,  with  intent  to  defraud, 
&c.  they  should  find  a  verdict  for  the  government." 

Now,  upon  the  actual  issue  before  the  jury,  the  real  ques* 
tion  was,  whether  the  sugars  were  invoiced  at  their  actual 
cost  and  fair  market  value ;  and  I  do  not,  therefore,  well  see 
how  the  learned  Judge  could  otherwise  have  instructed  the 
jury  on  that  point.     The  main  objection,  that  exists,  is  to  the 
instruction  prayed  and  refused  by  the  Court.     And  this  in- 
volves several  important  consideraticms.     In  the  first  place,  as 
to  the  construction  of  the  66th  section  of  the  Revenue  Act  of 
1799,  ch.  128.     I  adhere  to  the  doctrine  laid  down  in  the 
cases  cited  at  the  bar,  United  States  in  Error  v.  Sixteen  Pack- 
ages  of  Goods  (2  Mason  R.  48) ;  and  Tappan  in  Error  v. 
United  States  (2  Mason  R.  393)  ;  that  <'  actual  cost"  in  that 
section  means  the  actual  price  paid  for  the  goods  by  the  party 
in  the  case  of  a  real  bond  fide  purchase,  and  not  merely  the 
market  value  of  the  goods.     But  then  the  market  value  may 
and  often  is  justly  resorted  to  as  a  means  of  ascertaining  the 
actual  cost  in  doubtful  and  suspicious  cases,  for  it  may  be 
fidrly  presumed,  in  ordinary  cases,  that  the  market  value,  and 
no  more,  and  no  less,  is  generally  given  for  the  commodity. 
The  terms,  however,  are  not  identical  in  their  meaning,  nor 
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is  the  one  necessarily  the  trae  interpretation  of  the  other.  It 
is  observable  in  the  present  case,  that  in  the  pleadings  and 
issue,  the  parties  have  used  the  words  as  exact  equivalents, 
and  treated  the  fair  market  value  as  the  actual  cost,  and  the 
actual  cost  as  the  fair  market  value. 

In  the  next  place  it  must  be  taken  also,  upon  the  pleadings 
and  evidence,  as  a  clear  concession,  that  the  goods  were  in- 
voiced at  their  actual  cost  and  fair  market  value  by  the  ship- 
per, (the  agent  of  the  claimant),  with  the  consent  of  his 
principal ;  and  thus  he  has  placed  himself  in  the  invoice  and 
entry  in  the  predicament  of  a  purchaser,  and  not  in  that  of  a 
producer  or  manufacturer  of  the  article.     If  the  invoice  and 
entry  purport  to  state  the  actual  cost,  or  the  market  value  of 
the  sugars,  as  a  purchase,  is  it  competent  in  point  of  law  for 
the  claimant  now  to  set  up  a  different  case,  and  to  avail  himself 
of  the  defence,  that  he  was  not  a  purchaser,  but  a  producer 
or  manufacturer.     Now,  in  this  view,  it  is  most  important  to 
consider  that  the  act  of  the  1st  of  March,  1823,  ch.  149,  has 
in  the  4th  section  prescribed  the  different  oaths  to  be  taken 
in  the  entry  by  the  consignee,  or  importer,  or  agent,  and  by 
the  owner  of  the  goods,  and  also  by  the  manufiEicturer  or 
owner,  who  has  not  purchased  the  goods,^  when  he  enters  the 
same.     Where  the  goods  are  entered  by  the  consignee  or 
importer,  or  agent,  he  is  required  to  swear,  that  the  invoice 
exhibits  the  actual  cost,  if  purchased,  or  the  fair  market  value, 
if  otherwise  obtained.     Where  the  owner  enters  the  goods,  he 
is  to  swear  to  their  actual  cost,  including  all  cha^s;  and 
where  the  manufacturer  or  owner  who  has  not  purchased  the 
goods  enters  the  same,  he  is  to  swear,  that  the  invoice  con* 
tains  a  just  and  faithful  valuation  thereof,  at  the  fair  market 
value.     Now,  as  the  invoice  and  entry,  in  the  present  case, 
are  not  before  me,  I  cannot  say,  which  of  these  oaths  was 


1  See,  ftlso,  Act  of  14th  July,  1832,  ch.  934,  §  15. 
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taken  by  the  consignee.  But,  regularly,  it  ought  to  have  been, 
and,  therefore,  I  presume  it  was,  that  the  invoice  exhibited  the 
actual  cost  (if  purchased),  or  the  fair  market  value  (if  other- 
wise obtained).  If  the  consignee  made  the  entry,  referring  to 
the  invoice  of  the  sugars,  as  exhibiting  their  actual  cost,  then 
it  seems  to  me,  that  he  cannot  now  be  permitted  to  make  a 
different  case  for  the  claimant,  and  insist,  that  it  was  no  pur* 
chase,  but  a  manufacture  by  the  claimant. 

In  the  next  place,  the  instruction  asked  and  denied,  re- 
quires the  Court  to  ascertain  and  decide,  that  the  sugars  in 
controversy  were  the  produce  of  a  plantation  belonging  to  the 
claimant  in  the  Island  of  Cuba,  and  sent  by  him  to  this  country 
for  sale.  Now,  the  Court  had  no  right  to  assume  this,  unless 
it  was  admitted  on  the  part  of  the  United  States ;  and  al- 
though stated  in  the  exception,  there  is  no  admission,  and  no 
evidence  of  the  fact  on  the  record. 

In  the  next  place,  it  may  be  true,  that  the  66th  section  of 
the  act  of  1799,  ch.  128,  in  that  part,  which  declares,  that  if 
goods  are  not  invoiced  according  to  the  actual  cost,  with 
design  to  evade  the  duties,  then  only  they  shaU  be  forfeited, 
does  not  apply  to  cases,  where  the  goods  belong  to  the  pro- 
ducer or  manufacturer,  and  are  invoiced  below  the  market*" 
value,  if  that  market  value  be  not  below  the  actual  cost ;  and 
yet  upon  an  issue  like  the  present,  the  Court  might  not  be 
bound  to  give  that  instruction,  as  not  being  relevant  to  that 
issue.  Indeed,  with  reference  to  such  an  issue,  the  point 
might  be  purely  an  abstract  point.  But  what  could  seem  to 
be  decisive  is,  that  it  is  plain,  that  such  an  instruction  could 
not  be  asked  of  the  Court,  unless  the  claimant  could  show, 
that  by  his  invoice  and  entry,  he  put  his  case  upon  the  allega- 
tion, that  the  valuation  was  the  fair  market  value  of  the  goods, 
and  did  not  put  it  upon  the  ground  that  the  valuation  was  the 
actual  cost  of  the  goods.  I  very  much  incline  to  hold  the 
opinion,  that  the  66th  section  of  the  act  of  1799,  ch.  128,  so 
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far  as  it  inflicts  a  forfeiture,  does  not  apply,  except  to  cases 
where  an  actual  purchase  has  been  made,  and  of  course  where 
the  invoice  ought  to  be  of  the  actual  cost  upon  such  purchase. 
Still,  however,  I  do  not  decide  the  point,  because  in  my  view 
of  the  present  case,  it  is  not  fairly  presented  upon  the  plead- 
ings and  evidence,  in  such  a  manner  as  to  call  upon  the  Court 
to  decide  it.     In  this  view  of  the  whole  matter,  my  opinion  15, 
that  the  learned  Judge  was  right  in  refusing  the  instruction  in 
the  terms  and  under  the  circumstances  in  which  it  was  prayed. 
The  judgment  of  the  District  Court  is,  therefore,  affirmed 
with  costs. 


Eleazer  Carver  v.  Braintree  Manufacturing  Company. 

The  Patent  Act  of  1836,  ch.  357,  sect.  13,  and  the  Act  of  1837,  eh.  45, 
sect.  8,  authorizing  the  re-issue  of  a  patent,  because  of  a  defective  or 
redundant  specification  or  description,  without  fraud,  or  for  the  purpose 
of  adding  thereto  an  improvement,  do  not  require  the  patentee  to  ciaim, 
in  his  renewed  patent,  all  things,  which  were  claimed  in  his  original 
patent,  but  gives  him  the  privilege  of  retaining  whatever  he  deems  proper. 

Where  the  plaintiff,  in  a  patent  for  '*  a  new  and  useful  improvement  in  the 
libs  of  the  cotton  gin,"  claimed,  as  a  part  of  his  invention,  the  increasing 
the  space  between  the  upper  and  lower  surface  of  the  rib,  either  '*  by 
making  the  ribs  thicker  at  that  part,  or  by  a  fork,  or  by  any  other  variation 
of  the  particular  form ;  It  was  held,  that  the  claim  was  sufficiently  accu- 
rate as  a  matter  of  law,  and  that  it  was  not  necessary,  that  he  should  des- 
cribe all  possible  modes  by  which  the  rib  might  be  varied,  but  only  the 
most  important,  and  that  mere  formal  variations  therefrom  would  be  vio- 
lations of  the  patent. 

Objections,  that  a  patented  invention  is  old :  or  that  the  specification  in  a 
patent  does  not  clearly  describe  the  mode  of  making  the  machine  ;  or 
that  the  original  and  the  renewed  patent  are  not  for  the  same  invention ; 
or  that  either  were  obtained  with  a  fraudulent  intent ;  all  involve  matleri 
of  fact,  and  are  for  the  jury,  upon  the  evidence,  to  decide. 

Where  the  original  patent  was  for  "  a  new  and  useful  improvement  in  the 
ribs  of  saw  gins  for  ginning  cotton,"  and  the  renewed  patent  was  for 
**  a  new  and  usefiil  invention  in  the  manner  of  forming  the  ribs  of  saw 
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gins  for  ginning  cotton,"  and  in  the  renewed  patent  was  claimed,  in  ad- 
dition to  the  thieknem  of  the  rib,  the  sloping  up  of  it  ao  as  to  leave  no 
shoulder ;  It  was  heldj  that  the  claim  in  the  renewed  patent,  was  not  for 
tiro  difltinet  improvements,  but  for  additional  parts  of  the  same  improve* 
ment,  and  that  the  same  thing  was  patented  in  both  patents. 
Patents  ore  to  be  interpreted  by  a  consideration  of  the  whole  instrument, 

and  it  is  to  be  thereby  determined  what  thing  is  intended  to  be  patented. 
The  Sutute  of  Massachusetts  of  1821,  ch.  28,  relating  to  the  individual 
liabilities  of  members  of  xpanufacturing  corporations,  is  to  be  construed 
as  a.  remedial  statute,  and  the  phrase  **  debts  contracted,'*  as  employed 
therein,  means  not  only  debts  in  the  strict  sense  of  the  term,  but  any  lia- 
bilities incurred  by  the  Corporation.  If  the  liability  be  for  unliquidated 
damages  arising  from  contract  or  tort^  it  relates  to  the  time  of  its  origin, 
and  not  of  its  liquidation ;  and,  therefore,  It  was  held,  that  the  testimony 
of  Edson,  who  was  a  member  of  the  Corporation  at  the  time  when  the 
liability  asserted  in  the  present  suit  arose,  must  be  rejected,  although  he 
had  since  sold  out  all  his  interest. 

Case  for  infringement  of  a  patent,  dated  the  16th  of  Novem- 
ber, 1839,  for  "  a  new  and  useful  improvement  in  the  ribs  of 
the  cotton  gin."  The  present  patent  was  a  renewed  patent, 
granted  upon  the  surrender  of  the  original  patent,  dated  the 
12th  of  June,  1838,  which  was  cancelled  on  account  of  a  de- 
fective specification.  The  specification  annexed  to  the  origi- 
nal patent  was  as  follows :  "To  aU  whom  it  may  concern :  Be 
it  known  that  I,  Eleazer  Carver,  of  Bridgewater,  in  the  county 
of  Plymouth,  and  State  of  Massachusetts,  have  invented  a 
certain  improvement  in  the  manner  of  forming  the  ribs  of  saw 
gins,  for  the  ginning  of  cotton,  and  I  do  hereby  declare,  that 
the  following  is  a  full  and  exact  description  thereof: 

^^In  the  cotton  gin,  as  heretofore  known  and  used,  the 
fibres  of  the  cotton  are  drawn  by  the  teeth  of  circular  saws 
through  a  grating  formed  of  a  number  of  parallel  bars  or  ribs, 
having  spaces  between  them  sufficient  to  allow  the  saws  to 
pejss,  carrying  the  fibres  of  the  cotton  with  them  (which  are 
then  brushed  ofi*  by  a  revolving  brush),  but  not  wide  enough 
to  let  the  seeds  and  other  foreign  substances  pass  through. 
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Above  the  saws,  the  hbs  come  in  close  contact,  thus  forming 
a  shoulder  at  the  top  of  the  space  between  them. 

"  Various  forms  have  been  given  to  the  bars  or  ribs,  with  a 
view  to  procure  a  free  passage  for  the  cotton,  but  the  cotton 
gin,  as  heretofore  made,  has  been  always  subject  to  the  inoon- 
venience  of  the  grate  becoming  choked  by  hard  masses  of 
cotton,  and  motes,  or  false  seeds,  collecting  in  the  upper  part 
of  the  spaces  between  the  ribs,  and  inipeding  the  action  of  the 
saws,  and  also  preventing  the  mass  of  cotton,  which  is  drawn 
by  the  saws  up  to  the  top  of  the  spaces,  but  not  drawn  through 
them,  from  rolling  back  freely,  so  as  to  pass  again  over  the 
saws,  as  it  should  do. 

'<  My  improvement,  which  I  am  about  to  describe,  is  in- 
tended to  obviate  these  difficulties,  and  it  consists  in  giving  a 
new  form  to  the  ribs  composing  the  grate.  Instead  of  mak- 
ing the  ribs  of  a  bar  of  iron  of  equal  thickness  throughout,  so 
that  the  upper  and  under  surfaces  shall  be  parallel,  I  so  form 
the  rib  that  at  the  part  where  the  saws  pass  through,  carrying 
the  cotton  with  them,  the  space  or  depth  between  the  upper 
or  outer  surface,  and  the  lower  or  inner  surface,  shall  be 
greater  than  the  thickness  of  the  rib  in  other  parts  has  here- 
tofore been,  or  needs  to  be,  and  so  great  as  to  be  equal  to  the 
length  of  the  fibre  of  the  cotton  to  be  ginned,  so  that  the  fibre 
shall  be  kept  extended  between  the  ribs  for  about  its  full 
length,  while  it  is  drawn  through  them  by  the  saws.  This 
will,  of  course,  require  either  that  the  rib  should  be  as  thick 
at  that  part  as  the  length  of  the  fibre,  or  that  the  rib  should 
be  forked  or  divided  about  that  part,  so  that  the  upper  or 
outer  surface  and  the  under  or  inner  surface  shall  diverge  to 
that  distance  from  each  other,  instead  of  being  parallel,  ajs 
formerly,  when  the  rib  was  made  of  one  bar  of  uniform  thick- 
ness. This  under  or  inner  surface  then  takes  a  new  direction 
upwards,  and  slopes  toward  the  upper  or  outward  surfiatce, 
until  the  two  surfaces  meet  above  the  periphery  of  the  saw. 
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This  last  described  part  of  the  under  surface  is  fastened  against 
the  frame-work  of  the  gin. 

"  The  operation  of  this  improvement  is,  that  those  fibres  of 
the  cotton,  which  are  so  firmly  caught  by  the  teeth  of  the 
saws  as  to  be  disengaged  from  the  mass  of  the  cotton  to  be 
ginned,  are  drawn  out  to  their  full  length,  and  pass  clear 
through  the  grate,  and  are  then  brushed  off  by  the  revolving 
brush,  while  the  fibres  that  are  drawn  into  the  grate,  but  are 
not  caught  by  the  teeth  of  the  saws  firmly  enough  to  be  car- 
ried quite  through,  are  disengaged,  and  pass  up  to  the  point, 
where  the  under  surface  meets  the  upper  surface  above  the 
saws,  and  finding  no  obstruction  there,  pass  back  out  of  the 
grate  without  choking  it,  and  roll  down  again  with  the  mass 
of  the  unginned  cotton,  and  are  then  caught  below  by  the 
saws  and  carried  up  again,  and  so  on,  until  all  the  fibres  are 
drawn  through. 

"  Having  thus  described  my  improved  rib,  and  its  advan- 
tages, I  now  claim  as  my  invention,  and  desire  to  secure  by 
letters  patent,  the  increasing  the  depth  or  space  between  the 
upper  or  outer  surface  of  the  rib  and  the  lower  or  inner  surface 
of  it,  at  the  part  where  the  cotton  is  drawn  through  the  grate, 
90  that  it  shall  be  equal  to  the  length  of  the  fibre  of  the  cot- 
ton to  be  ginned  (whether  this  be  done  by  making  the  ribs 
thicker  at  that  part,  or  by  a  fork  or  division  of  the  rib,  or  by 
any  other  variation  of  the  particular  form),  and  I  also  claim, 
as  part  of  the  same  improvement,  the  sloping  up  of  the  lower 
or  inner  surface  of  the  rib,  so  as  to  meet  the  upper  or  outer 
surface  above  the  saws,  leaving,  when  the  rib  is  inserted  into 
the  frame,  no  break  or  shoulder  between  the  two  surfaces, 
but  a  smooth  and  uninterrupted  passage  upwards  between  the 
ribs  as  above  described." 

The  defendant  pleaded  the  general  issue,  and  also  filed 
special  matters  of  defence. 
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WiUard  Phillips  and  Fletcher,  for  the  defendants,  at  the  trial 
made  several  points  of  defence,  which,  however,  are  sufficient- 
ly referred  to  in  the  opinion  of  the  Court,  delivered  at  the 
trial,  and  hereinafter  stated. 

Franklin  Dexter,  for  the  plaintiff,  denied  the  validity  of  all 
the  objections.  As  the  matters  of  objection  were  afterwarck 
fully  considered  in  the  arguments  for  a  new  trial,  they  are 
here  also  admitted. 

At  the  trial  one  Edson,  who  was  a  member  of  the  corpora- 
tion (the  defendants),  at  the  time  of  the  supposed  infringe- 
ment, but  had  since  sold  out  his  interest,  was  offered  as  a 
witness  for  the  corporation.  But  upon  an  objection  by  the 
plaintiff,  his  testimony  was  rejected,  as  being  inadmissible,  as 
he  still  had  an  interest  in  the  event  of  the  suit.  The  Cburt, 
however,  ruled  out  the  testimony,  hesitanter,  expressing  a 
desire  to  reexamine  it,  if  the  verdict  should  be  for  the  plaintiff. 

A  great  deal  of  evidence  was  introduced  on  each  side ;  but 
the  questions,  on  which  the  cause  seemed  principally  to  rest, 
were  questions  of  law,  and  were  accordingly  ai^ed  by  the 
counsel  in  the  course  of  the  trial. 

Stort,  J.,  upon  the  close  of  the  ai^uments,  said :  So  far 
as  the  questions  of  fact  are  concerned,  I  shall  leave  them  for 
the  consideration  of  the  jury,  if  upon  the  whole  evidence  the 
counsel  desire  it.  But  the  questions  of  law  are  those,  upon 
which  I  am  ready  to  express  my  present  opinion,  subject  to 
reexamination,  if  the  counsel  shall  wish  any  of  them  to  be  more 
deliberately  considered.  The  first  objection  is,  that  the  speci- 
fication has  not  sufficiently  described  the  mode  of  making  the 
improvement,  or  in  such  full,  clear  and  exact  terms  as  to  ena* 
ble  a  skilful  mechanic,  skilled  in  the  art  or  science  to  which 
it  appertains,  or  with  which  it  is  most  nearly  connected,  to 
make  or  construct  it.    This  is  certainly  a  matter  mainly  of 
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fact.      It  is  true,  that  the  plaintifT,  in  his  specification,  in  des- 
cribing the  thickness  of  the  rib  in  his  machine,  declares,  that 
it  should  be  so  thick,  that  the  distance  or  depth  between  the 
upper  and  the  lower  surface  should  be  "so  gieat  as  to  be 
equal  to  the  length  of  the  fibre  to  be  ^nned,"  which,  it  is 
said,  is  too  ambiguous  and  indefinite  a  description  to  enable 
a  mechanic  to  make  it,  because  it  is  notorious,  that  not  only 
the  fibres  of  different  kinds  of  cotton  are  of  diflferent  lengths, 
long  staple,  and  short  staple  ;   but  that  the  different  fibres  in 
the  same  kind  of  cotton  are  of  unequal  lengths.     And  it  is 
asked^  what  then  is  to  be  the  distance  or  depth  or  thickness 
of  the  rib  ?     Whether  a  skilful  mechanic  could  from  this  des- 
cription make  a  proper  rib  for  any  particular  kind  of  cotton, 
is  a  matter  of  fact,  which  those  only,  who  are  acquainted  with 
the  structure  of  cotton  gins,  can  properly  answer.     If  they 
could,  then  the  description  is  sufficient,  although  it  may  re- 
quire some  niceties  in  adjusting  the  difiercnt  thicknesses  to 
the  different  kinds  of  cotton.     If  they  could  not,  then  the 
specification  is  obviously  defective.     But  I  should  suppose, 
that  the  inequalities  of  the  different  fibres  of  the  same  kind  of 
cotton  would  not  necessarily  present  an  insurmountable  difil- 
culty.     It  may  be,  that  the  adjustment  should  be  to  be  made 
according  to  the  average  length  of  the  fibres,  or  varied  in 
some  other  way.     But  this  is  for  a  practical  mechanic  to  say, 
and  not  for  the  Court.     What  I  mean,  therefore,  to  say  on 
this  point  is,  that,  as  a  matter  of  law,  I  cannot  say,  that  this 
description  is  so  ambiguous,  that  the  patent  is  upon  its  face 
void.     It  may  be  less  perfect  and  complete,  than  would  be  de- 
nrable ;  but  still  it  may  be  sufficient  to  enable  a  skilful  me- 
chanic to  attain  the  end.     In  point  of  fact,  is  it  not  actually 
attained  by  the  mechanics  employed  by  Carver,  without  the 
application  of  any  new  inventive  power,  or  experiments  ?     If 
so,  then  the  objection  could  be  answered  as  a  matter  of  fadt 
or  a  practical  result. 
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The  next  objection  is,  that  the  patentee  has  omitted,  some 
things  in  his  renewed  patent,  which  he  claimed  in  his  original 
patent  as  a  part  of  his  invention,  viz.  the  knob,  tlie  ridge,  and 
the  flaring  of  the  lateral  surface  of  the  rib  above  the  saw,  and 
that  he  claims  in  his  renewed  patent  the  combination  of  the 
thickness  and  the  slope  of  the  front  and  back  surfaces  of  the 
rib.     Now,  by  the  13th  section  of  the  Patent  Act  of  1836, 
ch.  357,  it  is  provided,  that  whenever  any  patent,  which  is 
granted  "  shall  be  inoperative  or  invalid  by  reason  of  a  defec- 
tive or  insufficient  description,  or  specification,  or  by  reason 
of  the  patentee  claiming  in  his  specification  as  his  own  in- 
vention more  than  he  had  or  shall  have  a  right  to  claim  as 
new,  if  the  error  has  or  shall  have  arisen  by  inadvertency, 
mistake,  or  accident,  and  without  any  fraudulent  or  deceptive 
intention,  it  shall  be  lawful  for  the  commissioner,  upon  the 
surrender  to  him  of  such  patent,  and  the  payment  of  the 
further  sum  of  fifteen  dollars,  to  cause  a  new  patent  to  be 
issued  to  the  inventor  for  the  same  invention,  for  the  residue 
of  the  period  then  unexpired  for  which  the  original  patent 
was  granted,  in  accordance  with  the  patentee's  corrected  des- 
cription and  specification."     And  it  is  afterwards  added,  that, 
"  whenever  the  original  patentee  shall  be  desirous  of  adding 
the  description  of  any  new  improvement  of  the  original  in- 
vention or  discovery,  which  shall  have  been  invented  or  dis- 
covered by  him  subsequent  to  the  date  of  his  patent,  he  may, 
like  proceedings  being  had  in  all  respects  as  in  the  case  of 
original  applications,  and  on  the  payment  of  fifteen  dollars,  as 
hereinbefore  provided,  have  the  same  annexed  to  the  original 
description  and  specification."     The  act  of  1837,  ch.  45,  <^  8, 
further  provides,  "  that  whenever  any  apphcation  shall  be  made 
to  the  conmiissioner  for  any  addition,  or  a  newly  discovered  im- 
provement, to  be  made  to  an  existing  patent,  or  whenever  a  pa- 
tent shall  be  returned  for  correction  and  reissue^  the  specification 
annexed  to  every  such  patent  shall  be  subject  to  revision  and 
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restrictioD,  in  the  same  manner  as  original  applications  for 
patents ;  the  commissioner  shall  not  add  any  such  improve- 
ment to  the  patent  in  the  one  case,  nor  grant  the  reissue  in 
the  other  case,  until  the  applicant  shall  have  entered  a  dis- 
clainier,  or  altered  his  specification  of  claim,  in  accordance 
with  the  decision  of  the  commissioner."  * 

Now,  I  see  nothing  in  these  provisions  which  upon  a  re- 
issue of  a  patent  requires  the  patentee  to  claim  all  things  in 
the  renewed  patent,  which  were  claimed  as  his  original  inven- 
vention,  or  part  of  his  invention  in  his  original  patent.     On 
the  contrary,  if  his  original  patent  claimed  too  much,  or  if  the 
commissioner  deemed  it  right  to  restrict  the  specification,  and 
the  patentee  acquiesced  therein,  it  seems  to  be,  that,  in  each 
case,  the  renewed  patent,  if  it  claimed  less  than  the  original, 
would  be  equally  vaUd.     A  specification  may  be  defective  and 
unmaintainable  under  the  patent  act,  as  well  by  an  excess  of 
claim,  as  by  a  defect  in  the  mode  of  stating  it.     How  can  the 
Court  in  this  case  judicially  know,  whether  the  patentee  left 
out  the  knob,  and  ridge,  and  flaring  of  the  lateral  surface  of 
the  rib,  in  the  renewed  patent,  because  he  thought,  that  they 
might  have  a  tendency  to  mislead  the  public  by  introducing 
what,  upon  further  reflection,  he  deemed  immaterial  or  unes- 
sential, and  that  the  patent  would  thus  contain  more  than 
was  necessary  to  produce  the  described  eflect,  and  be  open  to 
an  objection,  which  might  be  fatal  to  his  right,  if  it  was  done 
to  deceive  the  public  ?  ^      Or,  how  can  the  Court  judicially 
know,  that  the  commissioner  did  not  positively  require  this 
very  omission  ?     It  is  certain,  that  he  might  have  given  it  his 
sanction.     But  I  incline  very  strongly  to  hold  a  much  broader 
opinion ;  and  that  is,  that  an  inventor  is  always  at  liberty  in 
a  renewed  patent  to  omit  a  part  of  his  original  invention,  if  he 

1  See  Act  of  183d,  ch.  357,  §  7. 
>  Act  of  1836,  ch.  357,  4  15. 
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deems  it  expedient,  and  to  retain  that  part  only  of  his  original 
invention,  which  he  deems  it  fit  to  retain.  No  harm  is  done 
to  the  public  by  giving  up  a  part  of  what  he  has  actually  in- 
vented ;  for  the  public  may  then  use  it ;  and  there  is  nothing 
in  the  policy  or  terms  of  the  patent  act,  which  prohibits  such 
a  restriction. 

The  other  part  of  the  objection  seems  to  me  equally  unten- 
able. If  the  description  of  the  combination  of  the  thickness 
and  the  slope  of  the  front  and  back  surfaces  of  the  rib,  were 
a  part  of  the  plaintiff's  original  invention  (as  the  objection  it- 
self supposes),  and  were  not  fully  stated  in  the  original  speci- 
fication, that  is  exactly  such  a  defect,  as  the  patent  acts  allow 
to  be  remedied.  A  specification  may  be  defective^  not  only 
in  omitting  to  give  a  full  description  of  .the  mode  of  con- 
structing a  machine,  but  also  in  omitting  to  describe  fully  in 
the  claim  the  nature,  and  extent,  and  character  of  the  inven- 
tion itself.  Indeed  this  latter  is  the  common  defect,  for  which 
most  renewed  patents  are  granted. 

Another  objection  is,  that  the  plaintiff,  in  his  claim,  has 
stated,  that  the  desired  distance  or  space  between  the  upper 
and  the  lower  surfaces  of  the  rib,  whether  it  "  be  done  by 
making  the  ribs  thicker  at  that  part,  or  by  a  fork  or  division  of 
the  rib,  or  by  any  other  variation  of  the  particular  form,"  is  a 
part  of  his  invention.  It  is  said,  that  the  modes  of  forking  and 
dividing  are  not  specified,  nor  the  variations  of  the  particular 
form  given.  This  is  true  ;  but  then  the  patent  act  requires 
the  patentee  to  specify  the  several  modes,  "  in  which  he  has 
contemplated  the  application  of  the  distinguishing  principle  or 
character  of  his  invention."  ^  Now,  we  all  know  that  a 
mere  difference  of  form  will  not  entitle  a  party  to  a  patent. 
What  the  patentee  here  says  in  effect  is :  One  important  part 
of  my  invention  consists  in  the  space  or  distance  between  the 
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upper  and  lower  surfaces  of  the  ribs,  and  whether  this  is  ob- 
tauted  by  making  the  rib  solid,  or  by  a  fork,  or  division  of  the 
rib,  or  by  any  other  variation  of  the  form  of  the  rib,  I  equally 
daim  it  as  my  invention.     The  end  to  be  obtained  is  the 
■pace  or  distance  equal  to  the  fibre  of  the  cotton  to  be  ginned ; 
and  you  may  make  the  rib  solid,  or  fork  it,  or  divide  it,  or 
vary  its  form  in  any  other  manner,  so  as  that  the  purpose  is 
obtained.     The  patentee,  therefore,  guards  himself  against 
the  suggestion,  that  his  invention  consists  solely  in  a  particu- 
lar fonn,  solid,  or  forked,  or  divided ;  and  claims  the  inv«i« 
tion  to  be  his,  whether  the  exact  form  is  preserved,  at  not,  if 
its  prc^xMtions  are  kept  so  as  to  be  adapted  to  the  fibre  of  the 
cotton  which  is  to  be  ginned.     In  all  this  I  can  perceive  no 
want  of  accuracy  or  sufficiency  of  desoripdon,  at  least  so  fiur 
as  it  is  a  matter  of  law,  nor  any  claim,  broader  than  the  inven* 
tion,  which  is  either  so  vague  or  so  comprehensive,  as,  in  point 
of  law,  not  to  be  patentable.    It  was  not  incumbent  upon  the 
patentee  to  suggest  all  the  possible  modes  by  which  the  rib 
might  be  varied,  and  yet  the  efifect  produced.     It  is  sufficient 
for  him  to  state  the  modes  which  he  contemplates  to  be  best, 
and  to  add,  that  other  mere  formal  variations  from  these 
modes  he  does  not  deem  to  be  unprotected  by  his  patent. 
Another  objection  is,  that  the  patentee  has  not  suflliciently 

« 

described  the  slopes  between  his  ribs,  so  as  to  make  the  des- 
cription intelligible,  or  to  enable  a  skilful  mechanic  to  con- 
struct them.  Whether  this  be  so,  or  not,  is  not  a  matter  of 
law  upon  the  face  of  the  patent,  but  a  matter  of  fact  for  the 
jury,  if  there  be  any  serious  doubt  about  it. 

ScMne  other  objections  have  been  taken,  such  as,  that  the 
invention  is  not  new,  that  the  original  patent  and  the  renewed 
patent  are  not  identical  for  the  same  invention,  and  that  the 
patent  was  obtained  with  a  fraudulent  intent,  for  the  pur- 
pose of  covering  the  invention  of  Copeland,  which  has  been 
patented  and  sustained  in  this  Court  against  the  daim  of  the 
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plaintiff.  But  tliese  all  involve  matters  of  fact,  which  beloDg 
to  the  province  of  the  jury,  upon  the  evidence,  with  which  I 
do  not  intenneddle,  and  upon  which  the  parties  are  at  liberty 
to  take  the  opinion  of  the  jury. 

I  have  thus  stated  summarily,  according  to  the  suggestions 
of  the  counsel  for  the  defendants,  my  own  views  of  the  patent, 
and  of  the  objections  taken  thereto.  I  have  stated  them  in 
my  own  language  ;  and  with  a  view  to  make  my  own  mean* 
ing  clear.  I  cannot  admit,  that  I  am  bound  to  resp<md  to 
the  very  terms,  in  which  the  objections  are  taken,  or  to  give 
instruction  to  the  jury,  affirming  or  denying  them,  without 
qualification  or  explanation.  If  the  counsel  for  the  defend- 
ants wish  for  a  more  deliberate  examination  of  the  points  of 
law,  after  the  trial  is  over,  they  can  be  brought  again  before 
this  Court,  upon  a  motion  for  a  new  trial ;  or,  if  a  verdict  is 
given  to  the  plaintiff  to  an  amount,  which  will  justify  an  ap- 
peal, the  opinion  of  the  Supreme  Court  may  be  taken  uptm 
the  matters  of  law. 

Upon  these  statements  of  the  Court,  the  defendant's  coun- 
sel elected  not  to  go  to  the  jury,  and  a  verdict  was  by  consent 
taken  for  the  plaintiff,  for  $960.50,  subject  to  the  o{Hnion  of 
the  Court  upon  the  mattes  of  law ;  and  also  to  the  ruling  of 
the  Court  as  to  the  inadmissibility  of  one  Edson,  who  was  at 
the  time  of  the  supposed  infringement,  a  member  of  the  cor- 
poration, and  had  since  sold  out  his  interest ;  and  whom  the 
Court  rejected  as  a  witness  for  the  corporaticm. 

In  the  trial  of  this  case  the  foUowing  rulings  were  excepted 
to  by  the  defendants : 

The  defendants  understand  the  following  points  to  have 
been  ruled  by  the  Court,  viz.  "  That  the  describing  and  claim- 
ing the  increasing  of  the  distance  from  where  the  cotton  goes 
in,  to  where  it  comes  out  from  between  the  grates,  to  be  equal 
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to  the  length  of  the  fibres  of  cotton  to  be  ginned^  is  a  suf- 
ficiently accurate,  specific,  and  definite  description  and  claim. 
*'  That  the  patentee  had  a  right  to  drop  the  things  patented 
in  his  original  patent,  viz.  the  knob,  the  ridge,  and  the  flar- 
ing of  the  lateral  surface  of  the  rib  above  the  saw,  and  patent 
in  his  renewal,  the  combination  of  the  thickness  and  the  slope 
of  the  front  and  back  sur&ces  of  the  rib. 

^^  That  the  claiming  of  the  increasing  of  the  distance  from 
^where  th«  cotton  enters  to  where  it  comes  out  from  between 
the  ribs,  by  forking,  division,  or  any  variation  of  the  particu- 
lar form,  is  not  claiming  too  much. 

'^  That  the  patentee  had  a  right  to  claim,  and  patent,  the 
knob  or  projection  F,  in  his  renewal,  of  the  same  width  as  the 
rib,  notwithstanding  he  had  described  and  patented  the  same 
in  his  original  as  narrower  than  the  rib. 

"  That  the  patentee  was  not  bound  to  specify  the  modes  of 
fbrkii^,  and  division,  and  variations  of  the  particular  form 
claimed  and  patented  by  him. 

<^  That  the  original  was  invalid  and  inoperative,  within  the 
provisions  of  the  patent  law  for  a  renewal. 

"  Tbat  the  patentee,  by  specifying  the  distance,  which  the 
cotton  is  carried  between  the  ribs,  and  not  claiming  the  same, 
as  an  element  of  his  patent,  did  not  thereby  abandon  the 
same. 

"  That  the  patentee,  by  distance,  which  the  cotton  was  so 
carried  to  be  equal  to  the  '^  full "  length  of  the  fibre  in  the 
original,  was  not  thereby  precluded  from  claiming  and  patentr 
ing  that  distance,  caused  by  thickness  of  the  rib  or  otherwise, 
equal  to  the  average  length  of  the  fibres  on  one  seed,  in  his 
renewal. 

<*  That  the  patent  describes,  and  claims  with  sufilcient  clear- 
ness, and  exactness,  a  slope  between  the  ribs. 

'<  That  the  specification  states  sufiicient  elements  for  a  pa- 
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tent  for  a  oombinatioD,  and  adequately  specifies,  points  out, 
and  daims  a  combination. 

'<  That  John  Edson  was  interested  in  the  event  of  the  suit, 
and  by  reason  of  such  interest,  was  incompetent  as  a  mtness* 

(<  It  was,  as  the  counsel  for  the  defendants  understood  the 
case,  established  by  the  testimony,  and  not  disputed,  that  the 
thickness  of  the  grate,  or  distance  that  the  cotton  passed  be- 
tween the  grates,  and  the  obliquity  or  slope  of  the  shoulder, 
as  spedfied  by  the  plaintiff,  were  neither  of  them  new." 

PhUKps  and  Fkicher^  for  the  defendant,  now  moved  for  a 
new  trial. 

Franklin  Dexter,  for  the  plaintiff. 

Stobt,  J«  —  To  many  of  the  objections,  stated  in  the  mo- 
tion for  a  new  trial,  to  the  supposed  rulings  of  the  C^ourt,  a 
very  brief  answer  may  be  given.  In  the  first  place,  I  cannot 
admit,  that  they  are  in  terms  the  actual  rulings  of  the  Court, 
upon  the  points  in  controversy  at  the  trial ;  and  since  they  have 
been  fiimished  to  me,  I  have  drawn  out  at  laige  the  views, 
which  I  then  suggested  upon  the  points  in  controversy  at  the 
trial ;  so  that  my  actual  meaning  should  be  accurately  under- 
stood. Upon  further  reflection,  I  do  not  feel  it  neceswy  to 
add  to  the  views  there  suggested.  They  were  as  follows: 
[Here  the  Judge  recapitulated  the  remarks  already  cited  as 
made  at  the  triaL]  I  see  no  reason  to  be  dissatiidied  with 
what  was  then  said ;  and  if  the  observations  then  made  were 
correct,  it  seems  to  me,  that  they  dispose  of  the  |nrincq)al  ob- 
jections, at  least,  so  far  as  my  own  judgment  is  concerned. 
They  might  be  elabomted  ;  but  they  contain  the  substance  of 
all,  that  I  desire  to  say  on  these  points. 

One  point  is,  however,  now  iH'ought  out  upon  the  aigu- 
ment  for  a  new  trial,  which  was  not  so  fully  suggested  at  the 
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trial,  and,  indeed,  which  arose  so  incidentally,  that  it  was 
acarcely  a  matter  calling  for  any  very  positive  expression  of 
the  opinion  of  the  Court.    It  is  now  said,  that  the  plaintiff's 
eUm  is,  in  fact,  for  a  new  combination,  a  combination  of  a 
rib  of  a  particular  thickness,  with  the  particular  sloping  up  of 
his  rib,  as  described  in  the  specification  ;  and  that  it  is  not  the 
thing  which  is  patented.     It  appears  to  me,  that  there  is  more 
of  refinement  in  the  form  of  this  objection,  than  there  is  of 
difficulty  in  resolving  it.     The  renewed  patent  is,  in  tenns, 
a  patent  for  '^  a  new  and  useful  improvement  in  the  ribs  of 
saw  gins  fix  ginning  cotton."     The  original  patent  is  sub- 
stantially like  it  in  the  descriptive  words.    It  is  for  <<  a  new 
and  useful  improvement  in  the  manner  of  forming  the  ribs  of 
saw  gins  for  ginning  cotton."     The  language  of  the  specifica- 
tion annexed  to  the  renewed  patent  is,  for  "  an  improvement 
in  the  manner  of  forming  the  ribs  of  saw  gins  for  ginning  cot- 
ton."    So  that  in  substance  we  may  clearly  see,  that  the  same 
improvement  is  designed  to  be  included  in  the  descriptive 
words.    In  the  summing  up  of  his  claim  in  this  last  specification 
the  patentee  says :  '^  I  now  claim  as  my  invention,  and  desire 
to  secure  by  letters  patent,  the  increasing  the  depth  or  space 
between  the  upper  or  outer  surface  of  the  rib,  and  the  lower 
or  inner  surface  of  it,  at  the  part  where  the  cotton  is  drawn 
through  the  grate,  so  that  it  shall  be  equal  to  the  length  of  the 
fibre  of  the  cotton  to  be  ginned  (whether  this  is  done  by  mak- 
ing the  ribs  thicker  in  that  part,  or  by  a  fork,  or  division,  or 
by  any  other  variation  of  the  particular  form) ;  and  I  also 
claim  as  a  part  of  the  same  improvement  the  sloping  up  of  the 
lower  or  inner  surface  of  the  rib,  so  as  to  meet  the  upper  or 
outer  sur&ce  above  the  saws,  leaving,  when  the  rib  is  inserted 
into  the  frame,  no  break,  or  shoulder  between  the  two  sur- 
fiices,  but  a  smooth  and  uninterrupted  passage  upwards  be- 
tween the  ribs,  as  above  described."     The  drawings  annexed 
to  the  specification  are  designed  to  make  the  description  more 
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palpable  and  clear.     And  it  is  not  without  significance  in  the 
case  to  remark  that,  as  the  patent  is  for  an  improvement  upon 
the  conunon  cotton  gins,  it  pre-supposes,  on  the  part  of  those 
interested  in  the  matter,  a  full  knowledge  of  the  machineiy 
and  structure  of  the  conunon  gins.     Now,  to  me  it  is  perfectly 
clear,  that  the  present  patent  is  founded  upon  a  claim  for  one 
entire  thing,  that  is,  for  an  improved  rib,  or  a  specified  im- 
provement upon  the  common  rib  of  cotton  gins.     It  is  not  a 
claim  for  two  distinct  and  independent  improvements,  each 
susceptible  of  a  distinct  operation,  or  each  claimed  as  a  dis- 
tinct invention ;  but  both  are  claimed  as  parts  and  parcels  of 
the  same  improvement,  and  necessary  thereto.     I  do  not  say, 
whether  each  of  the  specified  things,  going  to  make  up  the 
entire  improvement,  might  not  have  been  separately  claimed 
as  several  inventions.     That  is  not  a  necessary  point  in  the 
present  case.     What  I  mean  to  say  is,  that  they  are  not  so 
summed  up  in  the  claim  ;  but  they  are  summed  up  as  making 
an  entirety.     They  go  to  make  up  the  improved  rib,  which  is 
patented.     That  rib  is  the  thing  claimed,  and  not  the  thick* 
ness  or  depth  or  space  of  the  rib  alone,  or  the  sloping  up  of 
the  surfaces  thereof  alone.     Both  are  claimed  as  parts  of  the 
same  improvement,  but  neither  alone  as  constituting  it.    I 
see  no  objection  to  its  being  called  a  combination  of  particular 
forms  and  arrangements  of  structure  to  complete  the  improved 
rib.     In  a  just  sense,  that  is  a  combination  which  requires  dif- 
ferent things  or  different  contrivances  or  different  arrange- 
ments to  be  brought  together,  to  accomplish  the  given  end. 
But  it  is  far  from  following  from  this,  that  the  combination  is 
not  and  may  not  be  treated  as  an  entirety. 

There  is  no  magic  in  words  ;  and  above  all,  in  patents,  the 
Court  looks  through  the  whole  patent  and  specification,  in 
order  to  ascertain  what  the  thing  claimed  and  patented  is ; 
whether  it  is  for  an  entirety,  or  for  various  distinct  improve- 
ments, capable  of  a  distinct  operation,  and  independent  use 
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in  the  same  machine,  or  for  both  ;  or  whether  it  is  for  a  com- 
bination of  two  or  more  things  in  a  particular  machine,  to 
produce  a  given  result,  or  for  a  simple  or  single  improvement 
in  a  particular  machine  ;  or  whether  it  is  for  any  one  or  more 
of  them.     There  is  no  artificial  or  universal  rule  of  interpre- 
tation of  such  instrument  beyond  that  which  common  sense 
fomishes,  which  is  to  construe  the  instrument  as  a  whole,  and 
to  extract  from  the  descriptive  words  and  the  claim,  what  the 
iDTentifMi  is,  which  is  intended  to  be  patented,  and  how  far  it 
IB  capable  of  exact  ascertainment,  and  how  far  it  is  maintain- 
able in  point  of  law,  supposing  it  clear  from  all  ambiguity. 

Now,  looking  at  the  present  patent,  it  seems  to  me  impos- 
sible to  entertain  any  real  doubt  as  to  its  true  interpretation. 
It  is,  as  the  words  of  the  claim  state  it  to  be,  for  a  single 
thing — '^an  improved  rib."  The  improvement  is  upon  the 
existing  rib  in  the  cotton  gin,  and  consists  in  two  things, 
neither  of  which  (as  has  been  already  suggested)  is  claimed 
separately,  but  both  together,  as  constituting  one  conjoint  im- 
provement. It  appears  to  me,  that  the  claim  sufficiently 
expresses  the  real  nature,  extent,  and  character  of  the  im- 
provement, and  is  in  perfect  compliance  with  the  6th  section 
of  the  Patent  Act  of  1836,  ch.  357.  I  should  not  have 
thought  it  necessary  to  consider  this  objection  so  far,  if  it  had 
not  been  for  the  zeal  and  ingenuity,  with  which  it  has  been 
pressed  upon  the  Court.  Call  the  improvement  an  entirety, 
oi  a  combination,  as  we  may  please,  it  is  still  a  patent  for  <<  an 
improved  rib,"  and  nothing  more. 

The  remaining  objection  is  to  the  rejection  of  the  testimony 
of  Eldson.  And  here  it  is,  that  I  have  entertained  some  doubt, 
ufKXk  which  I  was  desirous  of  hearing  the  further  argument, 
which  has  now  been  had.  The  defendants  were  created  a 
corporation  by  the  Statute  of  Massachusetts  of  the  14  th  of 
June,  1823,  and  were,  of  course,  made  subject  to  all  the  lia- 
bilities and  requirements  of  the  general  statute  of  1831,  ch. 
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28,  respecting  the  liabilities  of  manaiiBUSturiiig  corporations. 
That  statute  provides  *^  that  every  person,  who  shall  become  a 
member  of  any  manufacturing  corporation,  which  may  be 
hereafter  established  in  this  commonwealth,  shall  be  liable  in 
his  individual  capacity  for  all  debts  contracted  during  the  time 
of  his  continuing  a  member  of  such  corporation."  The  ques- 
tion turns,  therefore,  upon  the  meaning  of  the  wc»tls  "  debts 
contracted,"  in  the  statute.  Do  they  mean  literally  and  strict- 
ly such  debts  as  are  due  and  payable  in  money,  ex  cowtradUf 
by  the  positive  or  implied  engagements  of  the  corporation, 
and  resolve  themselves  into  liquidated  or  determinate  sums  of 
money,  due  as  debts,'  or  do  they  extend  to  all  legal  liabifities 
incurred  by  the  corpcnration,  and  which,  when  fixed  by  a  judg^ 
ment,  or  award,  or  otherwise,  are  debts  of  the  corporation  ? 
And  if  the  latter  be  the  true  meaning,  then,  does  the  statute 
liability  exist  only  from  the  time  when  it  becomes  an  ascer- 
tained debt  of  the  corporation,  or  does  it  relate  back  to  the 
origin  of  the  liability,  and  bind  the  corporators  from  that 
time? 

If  the  words  ''  debts  contracted,"  in  the  statute,  are  to  re- 
ceive the  limited  construction,  that  they  are  applicaUe  only  to 
debts  in  the  strict  sense  of  the  term,  that  is,  contracts  of  the 
party  for  the  payment  of  money,  and  nothing  else,  it  is  obvious, 
that  the  purposes  of  the  statute,  which  although,  in  some  sense, 
it  may  be  deemed  penal,  is  also  in  another  s^se  remedial,  would 
be  comparative  of  little  value.  Suppose  the  case  of  a  contract 
by  the  corporation  to  do  work,  or  to  manufiicture  goods  of  a 
particular  quality  or  character,  or  to  furnish  materials,  or  to  buy 
cotton  or  wool  undelivered,  or  to  build  houses,  or  to  employ 
workmen ;  and  the  contract  should  be  entirely  unperformed, 
and  broken,  and  refused  to  be  performed,  so  that  the  right  of 
the  other  party  would  be,  not  to  money,  but  to  unliquidated 


1  See  d  Black.  Comm.  464 ;  3  Black.  Comm.  154. 
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<lamages  for  the  non-performance  or  refusal  to  perform;  if 
these,  which  are  by  no  means  uncommon  contracts,  should 
be  without  the  purview  of  the  statute,  it  ^ould  have  a  very 
narrow  and  inadequate  range  and  operation.  Yet  such  cases 
sound  merely  in  damages.  Suppose  a  manufacturing  corpora- 
tion to  obstruct  its  neighbor's  mill-privilege,  or  stop  his  miU 
works,  by  back  flowage,  if  such  acts  be  not  within  the  protec- 
tion of  the  statute,  we  see,  at  once,  that  an  insolvent  corpora- 
tion might  do  irreparable  mischief  without  any  just  redress  to 
the  other  party.  Suppose  such  an  insolvent  corporation 
should  unlawfully,  under  an  unfounded  claim  of  right,  con- 
vert 100  or  1000  bales  of  cotton  belonging  to  a  third  person, 
we  see,  that  the  mischief  could  be  redressed  only  by  an  ac- 
tion of  trover  for  unliquidated  damages ;  and  if  the  individual 
corporators  were  not  liable  therefor,  after  an  unsatisfied  judg- 
ment, the  statute  would  be  little  more  than  a  delusion.  If, 
on  the  other  hand,  we  should  construe  the  statute  broadly  as 
a  remedial  statute,  and  give  to  the  word  '^  debts,"  a  meaning, 
not  unusual,  as  equivalent  to  '^  dues,"  and  to  the  word  "  con- 
tracted," a  meaning,  which,  though  more  remote,  is  still  legiti- 
mate, as  equivalent  to  "  incurred ; "  so  that  the  phrase, 
^<  debts  contracted,"  in  this  sense  would  be  equivalent  to 
"dues  owing,"  or  "liabilities  incurred,"  the  statute  would  at- 
tain all  the  objects  for  which  it  seems  designed.  The  Supreme 
Court  of  Massachusetts,  in  the  MiU'Dam  Foundry  v.  Honey 
(21  Pick.  455),  held,  under  the  Statute  of  1829,  ch.  53,  <J  6, 
which  makes  the  stockholders  liable  for  the  debts  of  the  cor- 
poration, that  the  term  "  debts  "  included  a  claim  for  unliqui- 
dated damages.  That  was  a  case  arising  ex  contractu ;  but 
the  language  certainly  extends  the  term  "  debts  "  beyond  its 
close  and  literal  meaning.  And  if  it  covers  cases  of  unliqui- 
dated damages,  ex  contractu^  it  is  difficult  to  say,  why  it  should 
stop  there,  and  not  go  further  and  cover  cases  of  unliquidated 
damages  arising  from  torts  to  property.  In  each  case  there  is 
VOL.  n.  57 
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no  debt  until  the  damages  are  ascertained  and  liquidated  ;  and 
then  the  debt  seems  to  relate  back  to  its  origin.  Blackstone 
says,  '^  a  debt  of^ecord  is  a  sum  which  appears  to  be  due  by 
the  evidence  of  a  Court  of  Record :  thus,  when  any  specific 
sum  is  adjudged  to  be  due  from  the  defendant  to  the  plaintiff 
in  an  action  or  suit  at  law,  this  is  a  contract  of  the  higbest 
nature,  being  established  by  the  sentence  of  a  Court  of  judica- 
ture." ^  Here  Blackstone  manifestly  included  all  scMrts  of 
actions  or  suits,  where  the  judgment  is  for  a  sum  certain^ 
whatever  may  be  its  nature  or  origin.^ 

I  agree  that  it  is  no  part  of  the  duty  or  functions  of  Cooits 
of  justice,  to  supply  the  deficiencies  of  legislation,  or  to  ow- 
rect  mischiefs  which  they  have  left  unprovided  for.  That  is 
not  the  question  here.  But  the  question  is,  whether,  if  the 
words  of  a  statute  admit  of  two  interpretations,  one  of  which 
makes  the  legislation  incomplete  for  its  apparent  object,  and 
the  other  of  which  will  cover  and  redress  all  the  mischieft, 
that  should  be  adopted,  in  a  statute  confessedly  r^nedial, 
which  is  the  most  narrow,  rather  than  that  which  is  the  most 
comprehensive,  for  the  reason  only,  that  the  latter  will  create 
an  obligation  or  duty,  beyond  what  is  imposed  by  the  com- 
mon law  ? 

It  seems  clear, -that,  in  common  parlance,  as  well  as  in  law, 
the  term  is  in  an  enlarged  sense  some  times  used  to  denote 
any  kind  of  a  just  demand.^  And  in  the  R<Hnan  law  it 
had  sometimes  the  like  enlaiged  signification.  Sed  uirum 
ex  deUcto  an  ex  contractu  Debitor  sity  nihU  referty  says  the 
Digest.^ 

Upon  this  subject  I  confess  that  with  all  the  lights  which 


1  2  Black.  Comm.  464 ;  3  Black.  Comm.  160. 

«  2  Black.  Comm.  464 ;  3  Black.  Comm.  160,  161 ;  Com.  Dig.  Debt, 
A.  2. 

3  See  i^mmonwtaiJOi  v.  Keeper  of  Philadelphia  Priaon  (4  Serg.  ds.  R. 
506);  Gray  ▼.  BentMtf  (3  Metcalf,  R.  522, 526). 

4  Di^.  Lib.  5,  tit  3, 1. 14 ;  Pothier,  Pand.  lib.  50,  tit  16,  il  69. 
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have  been  thrown  upon  the  question  by  the  able  arguments 
at  the  bar,  I  am  not  without  some  lurking  doubts.     But  hav- 
ing reflected  much  upon  the  subject,  and  being  in  the  same 
predicament,  which  Lord  Eldon  is  said  to  have  suggested  as 
having  sometimes  occurred  to  himself,  that  he  felt  doubts,  but 
was  unable  to  solve  them  to  his  own  entire  satisfaction,  I 
have  at  length  come  to  the  conclusion  that  the  rejection  of  the 
witness  as  an  interested  witness  was  ri^t.    I  follow  out  the  doc- 
trine of  the  case  of  the  Mtll'Datn  Foundry  v.  Hovey  (21  Pick. 
It.  455),  which,  as  far  as  it  goes,  disclaims  the  interpretation  of 
the  word,  "  debt "  as  limited  to  contracts  for  the  pa)rment  of 
determinate  sums  of  money.     Passing  that  line,  it  does  not 
seem  to  me  easy  to  say,  that  if  cases  of  unliquidated  damages 
may  be  treated  as  debts,  because  they  end  in  the  ascertain- 
ment of  a  fixed  sum  of  money,  that  we  are  at  liberty  to  say, 
that  the  doctrine  is  not  equally  applicable  to  all  cases  of  un- 
liquidated damages,  whether  arising  ex  contractu  or  ex  delicto. 
If  ultimately  it  ends  in  a  debt,  as  a  judgment  for  damages 
does,  that  case  asserts,  that  its  character  as  a  debt  relates  back 
to  its  origin.     Besides,  it  seems  to  me  upon  principle  to  be 
reasonable,  if  not  absolutely  justified  by  authority,  to  hold, 
that  if  the  transaction  occurs  while  a  person  is  a  member  of 
the  corporation,  and  he  would,  if  he  remained  a  member,  be 
liable  for  the  ultimate  debt  adjudged,  it  may  well  be  treated 
as  an  inchoate  debt  consummated  by  the  judgment.     Since 
the  aigument  was  had,  my  attention  has  been  called  to  the 
case  of  Gray  v.  Bennett  (3  Metcalf 's  R.  522,  530,  531), 
which,  in  several  respects,  confirms  the  reasoning,  which  I 
had  previously  adopted,  in  relation  to  the  meaning  of  the 
word  "  debt,"  and  the  ccmstruction  which  it  ought  to  receive 
in  a  remedial  statute.     If  I  had  seen  that  case  at  an  earlier 
period,  it  would  have  somewhat  abridged  my  own  researches 
on  the  same  subject. 

The  result  is,  that  the  motion  for  a  new  trial  is  over-ruled, 
andT  judgment  must  pass  for  the  plaintifi*. 
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Tappan  Wentworth,  in  Error,  v.  United  States. 

Bt  the  Act  of  Maj  7th  1822,  ch.  107,  s.  9,  providing  for  the  salaries  of 
Collectors  and  Naval  Officers,  the  necessary  expenses  of  the  office  are  a 
primary  charge  upon  the  gross  receipts  or  fund,  and  the  officer  is  entitled 
to  the  remainder  only,  ailer  such  deduction  }  but  he  is  not  entitled  there- 

.  by  to  receive  (3000,  and  to  charge  any  deficiency  below  that  sum  in  the 
receipts,  to  the  Government. 

Writ  of  Error  to  the  District  Court  of  Massachusetts.     The 
original  suit  was  debt,  brought  by  the  United  States  upon  the 
official  bond  of  Isaac  O.  Barnes,  as  Naval  Officer  for  the  col- 
lection District  of  Boston  and  Charlestown,  upon  which  the 
plaintiff  in  error  and  one  Gardner  Nevens  were  sureties,  con- 
ditioned, that  Barnes  had  duly  executed  and  discharged,  and 
should  continue  to  execute  and  discharge,  all  the  duties  of  the 
said  office  according  to  law.     The  plaintiff  in  error  (the  ori- 
^nal  defendant),  after  oyer  of  the  bond  and  condition,  pleaded 
several  pleas,  upon  which  issues  were  joined,  and  the  trial  had ; 
but  as  none  of  them  are  material  to  the  questions  discussed 
upon  the  writ  of  error,  it  is  unnecessary  to  recite  them.    At  the 
trial,  the  plaintiff  in  error  prayed  the  Court  to  instruct  the 
jury,  ^<  that  the  said  Isaac  O.  Barnes  is  entitled  to  retain  to 
his  own  use  all  the  fees  received  during  each  year,  that  he 
held  the  office  of  naval  officer,  and  for  such  fraction  of  a  year 
as  he  might  have  held  the  said  office,  not  exceeding  the  sum 
of  three  thousand  dollars  for  such  fraction  of  a  year,  exclusive 
and  free  from  any  deduction  for  clerk  hire,  or  other  expenses 
of  his  office ; "  which  instruction  the  Court  refused  to  give. 
But  the  Court  did  instruct  the  jury,  "that  the  defendant 
Barnes  was  entitled  to  retain  the  fees  of  his  office,  not  exceed- 
ing three  thousand  dollars  per  year,  and  a  like  sum  for  such 
fraction  of  a  year  as  he  held  the  office,  provided  the  fees 
received  during  any  year  or  such  fraction  of  a  year  amounted 
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to  the  sum  of  three  thousand  dollars,  after  deducting  there- 
from the  clerk  hire,  and  other  expenses  of  his  office  for  such 
year  axid  fraction  of  a  year ; "  and  thereupon  the  Judge  left 
the  cause  to  the  jury,  who  found  a  verdict  for  the  United 
States.  To  which  refusal  to  give  the  instruction  so  asked, 
and  also  the  instruction  so  given,  the  plaintiff  in  error  filed  his 
bill  of  exceptions. 

€iooirich  for  the  plaintiff  in  error ;  Dexter y  District  Attor- 
ney, for  the  United  States. 

Stort,  J.  —  The  whole  question  in  this  case  turns  upon  the 
true  interpretation  of  the  Act  of  2d  of  March,  1799,  ch.  9, 
^  2 ;  and  of  the  Act  of  7th  of  May,  1822,  ch.  107,  ^  9. 
The  former  act,  after  providing  that  certain  fees  and  emolu- 
ments shall  be  paid  to  collectors  and  naval  officers,  to  be 
equally  divided  between  them,  proceeds  to  declare,  that  the 
expense  of  fuel,  office  rent,  and  necessary  stationery,  for  the 
collectors  of  Salem  and  Beverly,  Boston  and  Charlestown,  &c. 
&c.  shall  be  paid,  three  fourths  by  the  said  collectors,  and  the 
other  fourth  by  the  respective  naval  officers  in  those  districts. 
So  that  under  this  act  all  the  expenses  of  clerk  hire,  &c.  were 
lo  be  paid  by  the  coUectors  and  naval  officers  out  of  the  fees 
and  emoluments  of  their  offices,  without  any  chafge  what- 
soever to  the  government.     By  the  Act  of  1822,  ch.  107,  <^  9, 
the  system  was  changed ;  and  it  was  there  provided,  <^  that 
whenever  the  emoluments  of  any  collector  of  the  customs  of 
the  ports  of  Boston,  New  York,  Slc.  (enumerating  certain 
ports),  or  the  emoluments  of  any  naval  officer  of  either  of 
those  ports  shall  exceed  three  thousand  dollars,  in  any  one 
year,  after  deducting  therefrom  the  necessary  expenses  inci- 
dent to  his  office  in  the  same  year,  the  excess  shall  in  every 
such  case  be  paid  into  the  treasury  of  the  United  States." 
And  in  order  to  provide  a  suitable  number  of  clerks,  and  no 
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more,  to  be  employed  by  the  collectors  and  naval  officers,  and 
to  limit  and  fix  their  compensation,  so  as  to  carry  into  comr 
plete  effect  the  new  system,  it  was  provided  in  the   same 
Act  (^  15),  "  that  the  secretary  of  the  treasury  may,  from 
time  to  time,  limit  and  fix  the  number  and  compensation  of 
the  clerks  to  be  employed  by  any  coUector,  naval  officer  <Mr 
surveyor,  and  may  limit  and  fix  the  compensation  of  any 
deputy  of  such  collector,  naval  officer,  or  surveyor."     Now, 
the  sole  and  real  question  between  the  parties,  in  the  present 
case,  is,  whether,  supposing  the  fees  and  emoluments  of  the 
office  are  not  sufficient  to  leave  three  thousand  dollars  to  the 
naval  officer,  after  deducting  the  necessary  expenses  incident 
to  his  office  (that  is,  his  one  fourth  of  all  the  expenses  stated 
in  the  act  of  1799,  ch.  129,  ^  2),  he  is  still  to  receive  the 
three  thousand  dollars,  and  the  deficiency  is  to  be  borne  by 
the  government ;  or  whether  the  necessary  expenses  of  his 
office  are  a  primary  charge  upon  the  gross  receipts  or  fund, 
and  the  naval  officer  is  entitled  only  to  so  much  as  remains 
after  such  deduction.     My  opinion  is,  that  the  latter  is  the 
true  interpretation  of  the  9th  section  of  the  Act  of  1822, 
ch.  107.     The  special  object  of  which  is  to  provide,  that  the 
emoluments  of  the  naval  officer  shall   never  exceed  three 
thousand  dollars,  although  it  may  fall  far  short  of  it.     In 
truth,  the  very  terms  of  the  section  lead  almost  necessarily  to 
this  conclusion,  the  emoluments  are  not  to  exceed  the  stipu- 
lated sum,  '^  after  deducting  the  necessary  expenses  incident 
to  the  office ; "  so  that  the  expenses  are  first  to  be  deducted 
before  any  distribution  or  division  of  the  emoluments. 

The  principal  argument  urged  against  this  interpretation  of 
the  statute  is  one  ab  inconvenienti,  that  it  places  the  collectors 
and  naval  officers  wholly  within  the  power  of  the  secretary  of 
the  treasury,  as  to  the  amount  of  their  emoluments ;  for  he 
may  fix  the  number  and  compensation  of  clerks  so  as  to  take 
away  a  large  proportion  of  all  the  emoluments  of  these  officers 
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But  if  the  law  has  vested  this  absolute  discretion  in  the  secre- 
tary of  the  treasury,  I  know  of  no  right  of  Courts  of  Justice 
to  limit  or  control  it.  We  are  not  to  presume,  that  the  secre- 
tary will  misuse  or  abuse  the  power.  On  the  contrary,  we 
are  bound  to  presume,  that  he  will  exercise  a  sound  and 
liberal  discretion  in  the  matter,  so  as  best  to  promote  the 
public  service,  and  at  the  same  time  to  secure  to  all  the 
officers,  affected  by  it,  a  just  and  reasonable  compensation  for 
the  performance  of  their  official  duties. 

I  am  not  aware,  that  the  subsequent  acts  of  Congress  have 
in  any  manner  changed  or  affected  the  amount  of  the  oHn- 
pensation  to  be  allowed  to  these  officers.  All  that  the  subse- 
quent Acts,  from  1834  downward,  profess  to  provide,  is  to 
prevent  any  diminution  of  their  emoluments  founded  upon  the 
reduction  of  the  duties,  under  the  Act  of  1832,  ch.  224.^ 

My  judgment,  therefore,  is  that  there  is  no  error  in  the 
District  Judge  in  refusing  the  instruction  prayed  for  by  the 
plaintiff  in  error,  or  in  the  instruction,  which  he  absolutely 
gave  to  the  jury. 

The  judgment  of  the  District  Court  is  therefore  affirmed 
with  costs. 


The  BAR^nE  Chusan, Gushing,  Master. 

The  Barqae  ChuMii,  belong^ing  to  Massachasetta,  beings  libelled  for  mate- 
rials supplied  for  repairs  done  to  it  in  the  port  of  New  York  ;  It  was  held^ 
that  a  lien  therefor  attached  to  the  barque,  as  being  a  foreign  vessel ;  but 
that  the  nature,  extent,  and  character  of  such  a  lien  is  to  be  determined 
bj  the  general  maritime  law,  and  not  by  the  local  law  of  any  particular 
State ;  and,  therefore,  that  it  was  not  destroyed  by  the  departure  of  the 

1  See  appropriation  acts  of  27th  of  June,  1834,  ch.  92,  §  2 ;  of  3d  of  ^ 
Mftich,  1835,  ch.  90,  §  3 ;  of  3d  of  March,  1837,  ch.  23,  $  2. 
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barque  from  New  York,  according  to  the  Statute  of  New  York  of  1829, 
vol.  2,  p.  493. 

In  a  lien  for  Bupplies  or  repairs  to  a  domestic  vessel,  the  Admiralty  Jaris- 
diction  depends  upon  the  local  law  of  the  particular  State  where  they  are 
made ;  but  questions  of  lien  upon  a  foreign  vessel  are  governed  by  the 
general  maritime  law,  and  not  by  the  local  law  of  any  State. 

The  Statute  of  New  York  (Revised  Stat.  1829,  pt.  3,  ch.  8,  tit.  8,  s.  1, 
vol.  2,  p.  493,)  giving  a  lien  to  material  men  for  repairs  and  supplies,  &c. 
is  to  be  considered  as  remedial  in  its  nature,  and  not  as  restrictive ;  and  is 
perfectly  constitutional,  as  applied  to  cases  of  domestic  vessels,  bat  not  as 
applied  to  foreign  vessels. 

The  Courts  of  the  United  States,  in  the  exercise  of  their  admiralty  and  mari* 
time  jurisdiction,  are  exclusively  governed  by  the  legislation  of  Congress, 
or,  in  the  absence  thereof,  by  the  general  maritime  law ;  and  no  State  can, 
by  its  local  legislation,  narrow  or  enlarge  such  jurisdiction. 

The  power  given  by  the  Constitution  of  the  United  States  to  Congress,  to 
regulate  commerce  with  foreign  nations,  and  among  the  several  States, 
includes  the  power  to  regulate  navigation  with  foreign  nations,  among 
the  States,  and  is  an  exclusive  power  in  Congress,  which  may  be  exercised 
with  or  without  positive  regulations. 

Congress,  by  conferring  the  admiralty  and  maritime  jurisdiction  upon  the 
Courts  of  the  United  States,  have,  by  implication,  adopted  the  maritime 
law,  inasmuch  as  such  law  is  the  law  of  the  admiralty  jurisdiction,  until 
modified  by  Congress. 

The  case  of  The  Kestor  (1  Sumner*s  R.  73,  74),  affirmed. 

Where  the  libellants,  being  ship-chandlers,  furnished  materials  to  the  barque 
Chusan,  while  in  New  York,  and  took  therefor  the  promissory  note  of  one 
of  the  owners,  and  gave  a  receipt,  U  was  heldy  that  the  matter  was  gov- 
erned b^  the  lex  loci,  by  which  a  note  taken  for  a  debt  is  only  conditional 
payment,  until  it  is  duly  paid. 

By  the  general  maritime  law,  material  men  have  a  threefold  remedy  for  sup- 
plies and  materials  furnished  to  a  foreign  ship ;  1st,  against  the  vessel ; 
2d,  against  the  owners ;  3d,  against  the  master ;  and  neither  remedy  is 
displaced,  except  upon  proof  that  an  exclusive  credit  was  given  to  one  of 
the  parties,  or  to  the  vessel. 

The  lien  of  material  men  upon  the  vessel  must  be  enforced  within  a  reason- 
able time  after  the  debt  is  due,  or  it  will  not  avail  against  a  hand  fide  pur- 
chaser, without  notice. 

Under  a  bill  in  Equity,  proof  is  not  admissible  with  respect  to  matters  not 
alleged  in  the  bill  or  answer ;  and,  therefore,  one  of  the  parties,  who 
claimed  to  be  a  purchaser  for  a  valuable  consideration,  without  notice, 
not  having  so  stated  in  his  answer ;  it  toas  held,  that  evidence  with  regard 
to  the  fact  was  not  admissible. 
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In  this  esM,  one  of  the  owners  gave  a  note  to  the  libellantB,  as  payment  for 
their  claim,  and,  subsequently,  on  settling  with  the  other  owner,  who  was 
the  master  of  the  Chusan,  he  charged  his  portion  thereof  to  the  master ; 
and  it  umw  hM^  that  the  master  was  not  thereby  relieved  from  liability  to 
the  libeUants,  it  being  a  matter  between  the  owners  solely. 

XoBKL  for  materials  for  repairs  of  the  barque  Chusan,  belonging 
to  the  port  of  Marblehead,  in  Massachusetts,  done  in  the  port 
of  New  York.  The  material  facts,  set  forth  in  the  libel  and 
answer,  sufficiently  appear  in  the  following  statement  of  fects, 
agreed  to  by  the  parties :  —  The  libellants,  who  are  ship  chand- 
lers in  New  York,  in  September,  1841,  furnished  a  large 
amount  of  copper,  as  per  bill,  for  the  barque  Chusan,  then 
lying  at  the  port  of  New  York. 

The  said  vessel  was  then  owned,  three  quarter  parts  by  N. 

Broughton,  and  one  quarter  part  by Cushing,  who  was 

also  master ;  both  of  whom  were  inhabitants  of  Massachusetts. 

The  copper  was  purchased  for  the  barque  on  a  credit  for 
six  months,  and  was  charged  in  the  books  of  the  libellants  to 
the  barque  Chusan  and  owners.  A  n^otiable  note  signed  by 
Brou^ton  al<Hie,  was  subsequently  taken  by  the  libellants, 
and  a  receipt  given  therefor,  as  follows : 

^^  Barque  Chusan  and  owners  to  J.  &  6.  Ring,  Dr.  to  copper 
materials,  $1214.45.  New  York,  Sept.  3,  1841.  Received 
from  N.  Broughton,  his  note  at  six  months,  from  Sept.  3d,  for 
the  above  amount.     J.  &  G.  Ring,  per  J.  N.  Phillips." 

The  note  was  negotiated  by  the  libellants,  and  was  not  in 
their  possession  at  maturity.  Being  not  paid  by  Broughton, 
they  took  it  up  as  indorsers,  and  it  was  offered  to  be  sur- 
rendered at  the  hearing  in  the  Court  below. 

In  1842,  an  action  at  common  law  was  commenced  by  the 
libellants,  in  the  Court  of  Common  Pleas,  on  the  said  note 
against  the  said  Broughton  and  sundry  persons  summoned  as 
trustees,  which  suit  was  ordered  to  be  discontinued  before 
tliis  libel  was  filed,  but  is  still  on  the  docket  of  that  Court. 
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At  the  time  of  the  purchase  of  the  copper,  a  part  of  the 
vessel  belonging  to  Broughton  had  been  transferred  to  Bates 
&  Thaxter,  two  of  the  claimants,  as  collateral  security^  and 
stood  in  their  names,  but  they  were  not  in  possession,  and  had 
no  interest  in  the  management  and  navigation  of  the  vesBel. 
Mack,  the  other  claimant,  proves,  that  the  said  Gushing,  the 
then   other  owner,  settled  an  account  with  Broughton,    in 
which  the  latter  charged  «the  said  bill,  Gushing  being  showed 
said  receipt,  and  acting  on  the  credit  of  it.     Subsequently, 
Gushing  sold  his  interest  in  the  said  vessel  to  the  said  Ma<^, 
who  claimed  to  be  a  bona  fide  purchaser,  without  notice. 

The  questions  intended  to  be  submitted  are, 

First.  Whether,  under  the  circumstances,  the  taking  the 
note  was  a  waiver  of  the  lien  upon  the  vessel  for  the  supplies 
created  by  the  general  maritime  law  ? 

Second.  Whether  any  lien  existed  after  the  departure  of 
the  vessel  from  the  State  of  New  York  ? 

The  case  was  now  argued  by  Ring  of  New  York,  for  the 
libellants,  and  by  F.  C.  Loring  for  the  claimants. 

The  argument  for  the  libellants  was  as  follows :  —  1.  The 
libellants  furnished  the  materials  in  September,  1841,  on  a 
credit  of  6  mos.  to  the  barque  Ghusan  and  owners.  This  is 
proved  by  the  entries  in  the  books  and  the  account  rendered, 
all  showing  the  barque  and  owners  to  be  the  thing  and  persons 
trusted  for  this  debt ;  by  the  maritime  law,  theref<H«,  they  had 
a  lien  upon  the  barque  in  addition  to  the  personal  security  of 
the  owners.  They  had  an  inchoate  right  to  sell  the  barque 
for  the  payment  of  the  debt,  at  the  time  of  furnishing  the  sup- 
plies, which  right  became  complete,  on  the  termination  of  the 
credit.  The  General  Smith  (4  Wheat.)  ;  Peyroux  v.  Howard 
(7  Peters'  R.  341)  ;  The  Brig  Nestor  (1  Sum.  R.  73). 

3d.   The  subsequent  taking  of  the  note  of  one  of  the  own- 
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ersy  did  not  discharge  the  original  debt  against  the  barqtie  and 

aumersy  unless  it  was  expressly  agreed  to  be  taken  as  such,  of 

inrhichy  in  the  present  case,  there  is  no  pretence ;  6  Term,  52 ; 

7  Term,  66 ;  3  Cranch,  311 ;  6  Cranch,  264 ;  7  Peters,  344 ; 

52  Campbell,  515.     On  this  point  the  .law  of  New  York,  as  the 

lex  loci,  ought  to  govern ;  Story's  Conflict  of  Laws,  266-274 ; 

1  Connecticut  R.  409 ;  1  Wash.  C.  C.  R.  340 ;  and  the  law 

of  New  York  is  well  settled,  that  a  note  is  neither  payment 

nor  a  waiver,  except  it  be  agreed  to  be  taken  as  such,  7  Johns. 

311;  1  Cowen,  290. 

3d.  If  the  note  be  not  a  waiver  of  the  libellants'  claim  against 
the  other  owners,  it  cannot  be  presumed  to  be  a  waiver  of 
their  lien  upon  the  ship,  which  the  law  has  expressly  given 
them  for  their  own  protection,  in  case  the  personal  security  of 
the  owners  should  be  insufficient;  Peyroux  v.  Howard  (7 
Peters*  R.  341);  The  Nestor  (1  Sumner's  R.  71).  The 
taking  the  note  is  not  inconsistent  with  the  full  intention  on 
the  part  of  the  libellants  to  retain  their  lien,  and  that  is  the 
criterion. 

4th.  Were  the  note  now  outstanding,  and  not  surrendered, 
the  case  would  be  different.  The  law  would  not  then  enforce 
the  Ken,  because  the  party  might  be  compelled  to  pay  twice ; 
Ramsay  Y.  AlUgre  (12  Wheaton,  611)  ;  The  Nestor  (1  Sum- 
ner's R.  73). 

5th.  In  the  case  of  a  lien  upon  real  estate,  for  the  purchase 
money,  it  has  been  expressly  held,  that  the  debtor's  own  note 
does  not  extinguish  the  lien ;  and  the  principle,  in  the  present 
case,  is  precisely  analogous ;  15  Vesey,  347 ;  1  Wash.  C.  C. 
R.  191. 

6th.  There  is  no  pretence  of  any  equities  by  third  persons, 
purchasing  without  notice,  except  as  to  one  quarter  owned  by 
Mack.  It  is,  therefore,  exactly  as  if  Broughton,  whose  note 
the  libellants  took,  claimed  protection  for  his  ship,  because  he 
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had  not  paid  his  own  note,  when  the  law  gives  the  libeUants 
both  as  security. 

7th.   As  to  Mack's  one  quarter,  Gushing  is  responsible  to 
him.     Gushing  settled  with  Broughton  in  his  own  wrong^. 
Their  receipt  on  the  bill  informed  him,  that  he  was  holden,  and 
he  was  bound  to  know,  that  BroughUni's  note  did  not  pay  the 
debt ;  2  Dow's  Gases,  37,  38. 

8th.  The  statute  of  New  York  is  merely  a  domestic  kw, 
operating  upon  domestic  ships.  It  does  not  pretend  to,  and 
could  not,  overrule  the  jurisdiction  of  the  District  Gourt,  as  it 
existed  before. 

JP.  C.  Laringy  for  claimants,  argued,  1st,  that  the  contract  and 
lien  in  this  case,  were  to  be  governed  by  the  local  law,  by  which 
the  lien  ceased  when  the  vessel  left  the  State ;  N.  Y.  Rev. 
St.  2  vol.  p.  493. 

That  this  law  appUed  both  to  foreign  and  domestic  vessds ; 
and  that  it  was  cmnpetent  for  a  State  to  pass  laws  regulating 
the  maritime  lien  on  foreign  vessels. 

2d.  That  if  the  lien  was  to  be  governed  by  the  general 
maritime  law,  it  was  determined  by  the  giving  and  leoeiving 
of  a  negotiable  note  of  one  of  the  past  owners.  Tht  Brig 
Nestor  (1  Sunrner,  86,  87)  ;  Ramsay  v.  AUegre  (12  Wheat 
611)  ;  The  WiMiam  Money  (2  Hagg.  R.  136). 

Stort,  J.  —  This  is  a  libel  by  material  men  for  materials 
supplied  for  the  repairs  of  Ihe  barque  Ghusan.  The  barque 
belongs  to  the  port  of  Marblehead,  in  Massachusetts,  and  the 
materials  were  supplied  for  her  repairs,  while  she  lay  in  the 
port  of  New  York.  So  that,  in  the  sense  of  the  maritime 
law,  as  recognized  in  this  country,  it  is  a  case  of  supplies  for 
a  foreign  ship  lying  wilhin  a  port  in  a  foreign  jurisdiction,  the 
different  States  of  these  United  States  being  for  this  purpose 
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held  foreign  to  each  other.     By  the  general  maritime  law,  a 

lien  attaches  upon  the  foreign  ship,  under  such  circumstances ; 

and  the  nature,  extent,  and  character  of  that  lien  is  to  be 

detennined,  not  by  the  local  law  of  the  particular  State,  but 

by  the  general  principles  of  the  maritime  law  applicable  to  the 

case.     This  I  conceive  to  be  clearly  established  by  the  case  of 

T%e  ship  General  Smith  (4  Wheat.  R.  488)  ;  and  Peyroux 

V.  Howard  (7  Peters'  R.  324,  341) ;  and  it  has  been  fully 

recognised  in  this  Court  in  the  case  of  The  Brig  Nestor 

(1  Sumner's  R.  73,  74). 

At  the  threshold  of  the  present  case,  we  are,  however,  met 

by  the  argument,  that,  by  the  statute  of  New  York,  respecting 

the  lien  of  material  men,  and  repairers  of  ships,  it  is  provided, 

that  the  lien  shall  cease,  when  the  ship,  for  which  the  suppUes 

are  furnished,  has  left  the  State.     The  language  of  the  Statute 

(Revised  Statutes  of  1829,  pt.  3,  ch.  8,  tit.  8,  ^  1,  2  vol. 

p.  493),  is,  that  whenever  a  debt  amounting  to  fifty  dollars  or 

upwards,  shall  be  contracted  by  the  master,  owner,  agent,  or 

consignee  of  any  ship  or  vessel  within  this  State,  for  either  of 

the  following  purposes:    (1).  On  account  of  any  work  done, 

or  materials  or  articles  furnished  in  this  State  for  or  towards 

the  building,  repairing,  fitting,  furnishing,  or  equipping  such 

ship  or  vessel ;   (2).  For  such  provisions  and  stores  furnished 

within  this  State,  as  may  be  fit  and  proper  for  the  use  of  such 

vessel,  at  any  time  when  the  same  were  furnished ;    (3).  On 

account  of  the  wharfage,  and  the  expenses  of  keeping  such 

vessel  in  port,  including  the  expenses  incurred  in  employing 

vessels  to  watch  her ;  such  debt  shall  be  a  lien  upon  such 

ship  or  vessel,  her  tackle,  apparel,  and  furniture,  and  shall  be 

fweferred  to  all  other  liens  thereon,  except  mariners'  wages. 

It  is  observable,  that,  in  this  language,  there  is  no  allusion  to 

foreign  vessels  as  contradistinguished  from  domestic  vessels. 

Hie  object  of  the  provision  seems  to  be  to  enlarge  the  mari- 

time  law  by  giving  the  »me  lemedy  in  legard  to  domestic 
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vessels,  which  already  existed  in  relation  to  foreign  vessels. 
The  fair  interpretation  is,  that  it  is  remedial,  and  not,  that  it 
is  restrictive.     The  next  section  provides  for  the  limitation  of 
the  lien  to  twelve  days,  when  the  vessel  departs  from  the  port 
of  repairs  to  any  other  port  of  the  State,  and  it  is  to  cease 
when  the  vessel  leaves  the  State.     This  statute  is,  as  I  con- 
ceive, perfectly  constitutional,  as  applied  to  cases  of  repairs  of 
domestic  ships,  that  is,  of  ships  belonging  to  the  ports  of  that 
State.     And  if  the  present  were  the  case  of  materials  and  sup- 
plies furnished  to  a  ship  belonging  to  New  York,  and  the  lien 
were  sought  to  be  enforced  in  the  Admiralty  Courts  of  the 
United  States,  I  should  have  no  doubt,  that  the  lien  created 
by  the  law  of  that  State,  and  not  existing  by  the  general 
maritime  law,  must  be  governed  throughout  by  the  law  of 
that  State,  and  that,  when  the  ship  left  the  State,  it  would 
cease.     But  in  cases  of  foreign  ships,  and  the  supplies  fur- 
nished to  them,  the  jurisdiction  of  the  Courts  of  the  United 
States  is  governed  by  the  constitution  and  laws  of  the  United 
States,  and  is,  in  no  sense,  governed,  controlled,  or  limited  by 
the  local  legislation  of  the  respective  States.     The  constitution 
of  the  United  States  has  declared,  that  Hie  judicial  power  of 
the  national  government  shall  extend  ^'  to  all  cases  of  admi- 
ralty and  maritime  jurisdiction ; "  and  it  is  not  competent  for 
the  States,  by  any  local  legislation,  to  enlarge,  or  limit,  or 
narrow  it.     In  the  exercise  of  this  admiralty  and  maritime 
jurisdiction,  the  Courts  of  the  United  States  are  exclusively 
governed  by  the  legislation  of  Congress,  and  in  the  absence 
thereof,  by  the  general  principles  of  the  maritime  law.     The 
States  have  no  right  to  prescribe  the  rules,  by  which  the 
Courts  of  the  United  States  shall  act,  nor  the  jurisprudence 
which  they  shall  administer.     If  any  other  doctrine  were 
established,  it  would  amount  to  a  complete  surrender  of  the 
jurisdiction  of  the  Courts  of  the  United  States  to  the  fluctua- 
ting policy  and  legislation  of  the  States.     If  the  latter  have  a 
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tight  to  prescribe  any  rule,  they  have  a  right  to  prescribe  all 
rules,  to  limit,  control,  or  bar  suits  in  the  national  Courts. 
Such  a  doctrine  has  never  been  supported,  nor  has  it  for  a 
moment  been  supposed  to  exist,  at  least,  as  feir  as  I  have  any 
knowledge,  either  by  any  State  Court,  or  national  Court,  within 
the  whole  Union.     For  myself,  I  can  only  say,  that,  during  the 
whole  of  my  judicial  life,  I  have  never,  up  to  the  present 
boor,  heard  a  single  doubt  breathed  upon  the  subject.    The 
distinction  between  foreign  ships  and  domestic  ships,  as  to  this 
▼ery  matter  of  lien,  was  stated  with  great  precision  and  accu- 
racy by  Mr.  Justice  Thompson  in  Peyroux  v.  Howard  (7 
Peters'  R.  341),  where  he  said ;  "  In  the  case  of  The  General 
Smith  (4  Wheat.  R.  438),  it  is  decided,  that  the  jurisdiction 
of  the  admiralty  in  such  cases,  where  the  repairs  are  upon  a 
domestic  vessel,  depends  upon  the  local  law  of  the  State. 
Where  the  repairs  have  been  made,  or  necessaries  supplied 
to  a  foreign  ship,  or  to  a  ship  in  the  ports  of  a  State  to  which 
she  does  not  belong,  the  general  maritime  law  gives  a  lien  on 
the  ship,  as  security,  and  the  party  may  maintain  a  suit  in  the 
Admiralty  to  enforce  his  right.     But  as  to  repairs  and  neces- 
saries in  the  port  or  State,  to  which  the  ship  belongs,  the  case 
is  governed  altogether  by  the  local  law  of  the  State,  and  no 
lien  is  implied,  unless  it  is  recc^ised  by  that  law.    But  if  the 
local  law  gives  the  lien,  it  may  be  enforced  in  the  Admiralty." 
Language  of  a  similar  import  was  used  in  the  case  of  The 
^General  Smith  (4  Wheat.  R.  443).     Now,  it  is  impossible  to 
read  this  language,  and  not  to  perceive,  that  the  Court  never 
entertained  the  slightest  notion,  that  the  question  of  lien  for 
repairs  and  supplies  of  a  foreign  ship  did  depend,  or  could 
depend,  upon  the  local  law  of  a  State.    It  was  treated  through- 
out as  governed  solely  by  the  maritime  law.     The  very  article 
of  the  code  of  Louisiana  (article  2748),  on  which  the  case  of 
Peyroux  v.  Howard  (7  Peters'  R.  34)  turned,  makes  no  dis- 
tinction between  foreign  and  domestic  ships,  as  to  the  lien  or 
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privilege  for  repairs ;  and  yet,  as  we  have  just  seen,  the  Court 
considered  the  distinction  as  clear  between  the  application  of 
that  article  to  a  domestic  ship,  and  its  appUcation  to  a  fore^;n 
ship,  in  the  matter  of  the  lien. 

Suppose  a  State  l^slature  should  declare  that  there  should, 
in  future,  be  no  Uen  of  seamen  for  their  wages,  on  any  ship 
foreign  or  domestic,  or  no  Uen  for  salvage  on  any  ship  foreign 
or  domestic ;  and  no  Uen  for  any  bottomry  bond  on  a  ship 
foreign  or  domestic ;  wiU  it  be  pretended,  that  such  a  law 
would  be  obUgatory  upon  the  Courts  of  the  United  States  in 
the  exercise  of  admiralty  and  maritime  jurisdiction?     If  it 
would  be,  a  more  forcible  and  complete  device  to  dry  up  and 
extinguish  the  jurisdiction  of  the  Courts  of  the  United  States 
in  Admiralty  cases,  could  scarcely  be  imagined.     The  truth 
is,  that  the  admiralty  and  maritime  jurisdiction  of  the  Courts 
of  the  United  States,  given  by  the  constitution,  covers  not 
merely  the  cognizance  of  the  case,  but  the  jurisprudence  and 
principles,  by  which  it  is  to  be  administered.     It  covers  the 
whole  maritime  law  appUcable  to  the  case  in  judgment,  with- 
out the  slightest  dependence  upon  or  connexion  with  the  local 
jurisprudence  of  the  State  on  the  same  subject.    The  subject 
matter  of  admiralty  and  maritime  law  is  withdrawn  from 
State  legislation,  and  belongs  exclusively   to  the  national 
government  and  its  proper  functionaries. 

Besides ;  by  the  constitution  of  the  United  States,  Congress 
has  the  power  to  regulate  commerce  with  foreign  nations,  and 
among  the  several  States.  The  power  to  regulate  commerce 
includes  the  power  to  regulate  navigation  with  foreign  nations 
and  among  the  States ;  and  it  is  an  exclusive  power  in  Con- 
gress. This  I  conceive  has  been  firmly  estabUshed  by  the 
Supreme  Court  of  the  United  States ;  ^  and  the  doctrine  stands, 
as  I  conceive,  upon  grounds,  which  cannot  be  shaken,  without 
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the  interests  of  the  whde  Union,  if  not  the  very 
existence  of  the  constitution  as  a  frame  of  government  for  the 
professed  objects  and  purposes,  which  it  was  intended  to  ac- 
complish.    Now,  there  cannot  be  a  doubt,  that  the  prescribing 
of  rules  for  the  shipping  of  seamen,  and  the  navigatiosi  of 
▼essek  engaged  in  foreign  trade,  or  trade  between  the  States, 
is  a  regulation  of  commerce.     In  what  respect  does  the  exer- 
case  of  a  power  to  regulate,  control,  or  extinguish  the  Kens 
^ven  by  the  maritime  law  for  material  men  upon  foreign 
▼easeb,  differ  frcMn  the  power  to  regulate  the  shipping  of 
seamen,  or  the  navigation  of  foreign  vessels?    Each  is  a 
regulation  of  foreign  commerce,  or  commerce  among  the 
States.     Each  includes  the  assumption  of  a  power  to  act 
upon  the  subjectHnatter  as  one  of  concurrent  jurisdiction, 
instead  of  belonging  exclusively  to  Congress.     It  would  not, 
I  presume,  be  doubted,  that  Congress  might,  by  an  express 
act,  adopt  the  whole  maritime  law  upon  this  subject ;  and  if 
it  had  so  done,  no  State  could  rightfully  interfere  to  control, 
or  limit,  or  restrict  it     It  seems  to  me,  since  the  maritime  law 
omstitntes  the  law  of  the  Admiralty  and  maritime  jurisdiction 
of  the  United  States,  until  modified  by  Congress,  that  Con* 
gress,  by  conferring  this  jurisdiction  upon  its  Courts,  has,  by 
implication,  adopted  that  law  as  a  regulation  of  commerce 
essential  to  its  proper  exercise. 

Perhaps  it  will  be  suggested,  that  if  Congress  had  passed  an 
act  upon  this  subject,  it  would  be  of  paramount  authority,  and 
suspend  or  control  State  l^islation  upon  the  same  subject ; 
but  that  until  Congress  shall  pass  such  an  act,  the  States  have 
full  authority  to  act  up<Hi  it.  This  I  utterly  deny.  If  the 
power  to  regulate  foreigq  and  inter»State  commerce  be,  as  I 
conceive  it  to  be,  exclusive  in  Congress,  aD  State  interference 
therewith  is  unconstitutional  and  void.  Congress,  having 
power  to  regulate  the  whole  subject,  regulates  it  as  much  by 
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wbat  it  leaves  without  any  poMtive  r^gulatioiiSy  as  by  what  it 
expressly  provides  for.  The  will  of  Congress  is  equally  ex* 
pressed  in  both  cases.  It  cannot  be,  that  a  State  has  a  right 
to  step  in,  and,  by  way  of  complement,  fill  op  by  its  own  leg* 
isbtion,  what  is  not  actually  occupied  by  that  of  CcMigress. 
Such  was  the  doctrine  maintained  by  the  Supreme  Court 
m  Shuiim  y.  Moore  (5  Wheat.  R.  1,  SI,  32),  Gibbons  ▼* 
Ogden  (9  Wheat.  R.  1, 196  to  2S2),  and  HobuM  v.  JeimUam 
(14  Peters'  R.  540,  &69,  574  to  579). 

I  have  thought  it  right  to  say  thus  much  upon  the  general 
<piestion  of  the  opemticm  of  the  statute  of  the  State  of  New 
York.  I  ought  to  add,  that  I  entertain  not  the  slightest  doidit, 
that  that  statute  was  never  intended  to  be  applied  to  cases  of 
foreign  ships,  or  the  repairs  th«?eof,  but  was  designed  to  be 
auxiliary  to  the  maritime  law,  and  to  give  it  an  extended  ap* 
phcadim  to  domestic  ships,  from  motives  of  puUic  policy  and 
general  convenience.  New  York  is  the  last  State  in  the 
Union,  which,  in  point  of  interest,  could  entertain  the  purpose 
ci  cripi^ing  the  national  authcMrity  over  the  regu]ati(Mi  of  com- 
merce, or  of  interfering  with  the  great  principles  of  maritime 
law,  upon  liens  for  repairs  and  other  kindred  purposes.  From 
what  has  been  already  stated,  the  first  point  relied  on  in  the 
defence,  —  that  the  lien,  if  any  was,  under  the  circumstances, 
created  by  the  repairs,  ceased  with  the  departure  of  the  ship 
from  the  ports  of  the  State,  is  over-ruled  by  the  Court  as  in- 
capable of  being  maintained  as  a  bar  to  the  suit. 

We  are  next  met  by  the  question,  whether,  in  the  first 
pfaice,  any  Ken  was  created  upon  the  brig  for  the  repairs ;  and 
in  the  next  place,  if  created,  whether  it  was  not  waived  or 
extinguished  by  the  note  of  Broi]^ton.  The  argument,  that 
no  hen  was  created,  because  of  the  credit  given  for  the  re- 
pairs, is  not  now  relied  upcn,  because  it  is  completely  dis- 
posed of  by  the  case  of  T%e  Nestor  (1  Sumner's  R.  78,  74), 
in  this  Court ;  and  to  the  conndontions  there  stated,  and  the 
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decMon  there  made,  my  judgment  still  adheres  with  unabated 
confidence. 

Then,  as  to  the  note,  it  is  a  contract  governed  altogether  by 
the  law  of  New  York  (since  it  is  not  a  maritime  contract),  at 
least,  to  the  extent  of  disposing  of  the  {nresent  objection.  By 
the  law  of  New  Yoric,  as  by  the  law  of  l&ighnd,  and,  indeed, 
as  litf  as  I  know,  by  the  law  of  all  the  States  of  the  Union, 
exo^t  Massachusetts  and  Maine,  which  are  governed  by  a 
somewhat  modified  doctrine,  a  note  taken  in  payment  ef  a 
ddbt  is  ordinarily  but  a  conditional  paymeht  there(^ ;  that  is, 
it  is  an  absolute  payment  only  when  duly  paid.^  The  pre- 
sumption, primd  faeie,  in  New  York  is,  that  a  note  taken  for 
a  debt  is  a  conditional  payment  only ;  but  this  presumption 
may  be  rebutted  by  proof,  that  it  was  taken  as  an  abscrfute 
payment.  On  the  contrary,  in  Massachusetts  and  Maine  the 
{Mesumption  is,  primd  facie,  that  a  note  taken  fcnr  a  debt  is 
an  abscdute  payment,  but  this  presumption  may  be  rebutted 
by  proof,  that  it  was  intended  as  a  conditional  payment  only. 

Now,  in  the  present  case,  there  are  no  circumstances  to  re- 
pel the  ordinary  presumpti<»i,  that  the  note  taken  in  this  case 
was  taken  otherwise  than  according  to  the  lex  loci  contractus. 
The  ship  was  not  a  domestic,  but,  in  the  sense  of  the  law,  a 
foreign  ship;  the  owners  were  strangers, belonging  to  another 
State.  The  ship  was,  in  New  York,  subject  to  a  general  lien 
for  repairs.  Under  such  circumstances,  the  natural  presump- 
tion would  be,  that  exclusive  personal  credit  was  not  given  to 
the  owners  of  the  ship,  and  a  fortiori  not  to  one  of  the  owners. 
The  very  credit  allowed  mi^t  be  naturally  and  conveniently 
allowed  upon  the  ground,  that  the  ship  itself  was  a  collateral 
security  for  the  debt,  fipom  the  lien  of  the  maritime  law  ad- 


1  See  Sdiemurhom  v.  Loring  (7  John,  R.  311,  and  the  cases  cited  in 
the  reportei's  note  to  the  3d  edit  1832);  Mutdon  v.  HldUodt  (1  Cowen, 
R.  990). 
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heiing  to  it  Besides,  upon  the  very  hce  of  the  account, 
there  is  evidence,  that  credit  was  originally  given  to  the  diip 
for  the  supplies  and  materials*  The  language  of  the  account 
is :  ^'  Bark  Chusan  and  owners  bought  of  John  and  Geoige 
Ring."  So  that  this  repels  the  notion,  than  any  mere  per- 
sonal responsibility  of  the  owners  was  exclusively  relied  on  or 
taken.  We  all  know,  that,  by  the  general  principles  of  the 
maritime  law,  material-men  have  a  three-fold  remedy  for  sup- 
plies and  materials  furnished  for  a  foreign  ship.  Pint,  the 
ship  itself ;  secondly,  the  owners ;  and  thirdly,  the  master ; 
and  neither  of  these  remedies  is  displaced,  except  by  conclu- 
sive proof,  that  an  exclusive  credit  has  been,  in  fact,  given  to 
one  or  more  of  the  parties  so  liable,  or  to  the  ship  itself.  I 
need  not  quote  authorities  in  support  of  this  doctrine.  It  was 
fully  recognised  by  Lord  Mansfield  in  Rich  v.  Coe  (Cowp.  R. 
636),  and  Farmer  v.  Davis  (1  Term  Rep.  109) ;  and  this  is 
regularly  true  in  all  cajses  where  the  general  maritime  law 
governs,  whatever  may  be  the  case,  where  the  municipal  juris- 
prudence inculcates  a  more  restricted  rule.^  It  is  certainly 
the  well  established  doctrine  in  America,  as  the  cases  already 
referred  to  abundantly  show. 

The  lien,  however,  which  is  given  by  the  maritime  kw  on 
the  ship,  although  it  is,  or  may  be  treated  as,  a  permanent  or 
abiding  lien  iqx>n  the  ship,  until  the  debt  is  paid,  as  between 
the  original  owners  and  the  material-men,  and  their  personal 
representatives,  is  liable  to  a  very  different  consideration, 
when  the  ship  has  passed  into  the  hands  of  a  band  Jide  pur- 
chaser, for  a  valuable  consideration,  without  notice  of  the  hen. 
In  respect  to  such  a  purchaser,  the  hen  must  be  enforced 
within  a  reasonable  time  after  the  debt  is  due,  and  the  credit, 
if  any,  has  expired ;  otherwise  a  Court  of  Admiralty  will  pro- 
tect him,  as  a  Court  of  Equity  would  do,  against  the  claim  as 


>  See  Abbott  on  Shipp.  pt  2,  ch.  3,  §  a,  §  3,  f  10,  edit  1829. 


OCTOBER  TERM,  1843.  469 


The  Barque  ChuMii. 


\y  and  inequitable.  What  will  constitute  a  reasonable 
time  must  depend  upon  the  circumstances  of  each  particular 
case,  and  is  not  a  point  susceptible  of  any  definite  or  universal 
fonniilary  of  interpretation. 

In  the  present  case,  no  ground  of  this  sort  is  set  up  as  mat- 
ter of  defence  in  the  answer ;  and,  therefore,  I  am  bound  to 
presmne,  that  none  exists ;  for  certainly  it  is  not  admissible, 
without  being  set  up  in  the  answer ;  for  the  cause  must  be 
decided  secundum  allegata  et  probata.  Proof  is  not  enough 
iRothoat  a  suitable  allegation  to  allow  its  introduction,  as  alle- 
gation would  not  be  enough  without  proof. 

In  respect  to  Messrs.  Bates  &  Co.,  it  is  clear,  that  they  do 
not  stand  in  the  predicament  of  bond  fide  purchasers  for  a 
iraluable  consideration,  without  notice.  Their  title  is  as  mort- 
gagees only  under  Broughton,  taking  the  property  as  collateral 
security  for  a  debt  due  to  them  by  Broughton ;  and  with  the 
admitted  fact,  that  they  never  took  possession  of  the  ship,  or 
interfered  with  her  management,  and  that  the  mortgage  was 
antecedent  to  the  supplies  of  the  libellants  to  repair  the  ship. 
Under  such  circumstances,  they  were  benefited  by  the  sup- 
{dies,  and  must  be  deemed,  by  their  conduct,  to  admit  the 
right  of  Broughton  to  contract  as  absolute  owner  for  them  and 
to  bind  the  ship  by  a  lien  ;  and  this  upon  the  plain  maxim, 
qui  sentit  commoduniy  sentire  debet  et  onus. 

In  respect  to  Cushing's  one  quarter  part  of  the  ship,  he 
paid  his  proportion  of  the  amount  to  Broughton ;  but  he  was 
also  master  of  the  ship,  and  if  the  receipt  on  the  account  was 
shown  him,  that  receipt  would  also  prove,  that  the  account 
had  not  been  paid  by  Brou^ton,  but  that  the  latter  had  given 
his  note  only  therefor ;  and  under  such  circumstances  he  was 
bound  to  know  that,  by  law,  the  note  was  no  discharge  of  .the 
debt,  unless  it  was  duly  paid.  If,  on  the  other  hand,  he  never 
saw  the  account  or  the  receipt  thereon,  but  he  trusted  entire- 
ly to  the  affirmation  of  Broughton,  that  it  was  paid ;  then  his 
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confidence  in  Brougfaton,  although  it  might  have  mialed  him, 
is  not  to  prejudice  the  libellantSy  in  their  claim.  In  either 
view,  therefore,  it  is  plain,  that  the  taking  of  the  note  vroukl 
not  dischaige  him  personally,  or  his  share  of  the  ship  firoca  the 
maritime  law.  The  case  &lls  within  the  principle  acted  upon 
in  Stewart  v.  HaU  (2  Dow,  R.  29),  and  fVyatt  v.  Tie  Mar- 
quis of  Hertford  (3  East,  R.  147),  although  the  circumstaiioes 
of  those  cases  were  not  identical  with  those  of  the  piesent. 
The  case  of  Mvidm  v.  Whithck  (1  Cowen  &.  290),  goes  the 
full  length  of  the  doctrine ;  and  perhaps  presses  it  aomewhal 
further.^ 

In  respect  to  Mack,  who  is  the  purchaser  under  Gushing,  of 
his  share  of  the  ship,  there  is  nothing  in  the  answer  suggest- 
ing when  he  became  the  purchaser,  or  under  what  circum- 
stances, or  whether  he  had  notice  of  the  fact  of  repairs,  and 
the  giving  of  the  note  by  Broughton,  and  the  settlement  be- 
tween the  latter  and  Gushing.  This  was  certainly  material 
to  have  been  stated ;  and  the  defect  is  not  entirely  supplied 
by  the  statement  of  facts.  It  is  only  there  stated,  that  Mack 
became  a  purchaser  from  Gushing,  and  <'  claims  to  be  a  bona 
fide  purchaser,  without  notice."  When  he  purchased  does 
not  appear.  Now,  there  is  nothing  in  the  answer  su^esting 
(as  has  already  been  stated)  that  the  libel  was  not  filed  within 
a  reasonable  time  after  the  credit  had  exfwred,  so  as  to  enti- 
tle the  libellants  to  enf(»ce  the  lien.  And  under  such  dr- 
cumstances,  the  Gourt  must  presume,  that  it  was  filed  virithin 
a  reasonable  time.  If  Mack  purchased  bef<xe  the  filing,  with 
knowledge  of  all  the  facts,  he  must  stand  in  the  same  predica- 
ment with  Gushing.  If  he  purchased  without  such  knowl- 
edge, and  yet  the  libel  was  filed  within  a  reasonable  time,  he 
must  take  his  purchase  cum  cnerCy  and  cannot  be  exempted 
fit>m  the  lien.     Of  course,  if  he  purchased  after  the  libel  was 


1  See  Story  on  Agency,  §  433,  $  434. 
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filed,  he  is  affected  with  all  the  Equities  between  the  libelhnts 
and  CoshiDg. 

But  as  between  Broughton  and  Mack,  the  latter  would  have 
a  clear  right  to  have  the  whole  repairs  charged  upon  Brough- 
ton's  three  quarters  of  the  ship,  to  the  exoneration  of  Cush- 
ing;'8  one  quarter ;  and  the  only  open  question  is,  whether, 
under  the  circumstances  of  the  present  case,  Bates  &  Co.  are 
not  affected  with  the  same  Equities  as  Broughton.  I  incline 
to  tlunk,  that  they  are ;  but  if  the  parties  desire  to  be  heard 
upon  that  point,  I  will  leave  that  part  of  the  case  open  for  ar- 
gument 

My  judgment  upon  the  merits  is,  that  the  libellants  have  a 
complete  subsisting  lien  upon  the  ship  for  the  amount  of  their 
account ;  and  that  it  is  to  be  enforced  by  a  decree. 

The  decree  of  the  District  Court  (which  is  understood  to 
have  been  given  upon  the  mere  footing  of  the  authority  of  the 
case  of  The  Nestor  (1  Sumner's  R.  73,  74),  is  therefore  re- 
versed, and  a  decree  will  be  entered,  according  to  the  opinion 
which  I  have  now  delivered,  for  the  amount  of  the  libellants' 
account,  with  costs. 


Lawbbnc£ 

V. 

The  New  Bedford  Commercial  Insurance  Company. 

Wbsbs  a  ship  is  aliandoDed  for  a  total  loss,  the  Master  cannot  sell  the 
cargo,  and  invest  the  proceeds  in  other  goods,  unless  he  be  jastified  by 
necessity,  or  by  a  high  degree  of  expediency.  But  if  he  do  make  such  a 
sale  and  investment,  when  they  are  unnecessary  or  inexpedient,  yet,  if 
the  parties  interested  receire  the  property,  without  objection,  and  adopt 
the  acts  of  the  Master,  they  must  bear  all  proper  charges  thereupon.  If, 
however,  they  receive  the  property,  reserving  their  rights  and  waiving 
no  objections,  and  it  do  not  yield  a  profit  beyond  the  fair  value  of  the 
property  shipped,  they  are  liable  Ibr  no  charges  upon  it ;  but  if  it  do  yield 
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saoh  a  profit,  and  the  Master  act  without  iraad,  be  ia  entitled  to  be  paid 
a  reasonable  compensation  and  bis  reasonable  expenses,  not  exceeding 
such  profit 

AssuBiPsiT  on  a  policy  of  insurance.     A  verdict  being  found 
for  the  plaintiff,  in  this  case,  it  was,  pursuant  to  the  agreement 
of  the  parties,  referred  to  auditors,  to  ascertain  the  amount  of 
the  loss  for  which  the  underwriters  were  liable,  deducting:  the 
salvage.     In  order  to  understand  the  case,  it  is  proper  to  state, 
that  the  ship  Boston,  after  the  surveys  made  at  the  Bay  of 
Islands,  in  New  2iealand,  was  condemned,  because  the  neces- 
sary repairs  would  amount  to  more  than  the  ship  would  be 
worth  after  she  was  repaired.     She  was  accordingly  sold  at 
the  Bay  of  Islands  by  Hemstead,  the  master.     The  master 
remained  there  for  four  months,  to  take  care  of  the  property^ 
as  was  his  duty,  and  sold  part  of  the  cargo  of  oil  there,  and 
shipped  the  remainder  of  the  cargo  on  board  of  the  ship  Henry 
Tuke,  bound  to  New  York,  via.  Rio  Janeiro.     By  the  bill  of 
lading  the  shipment  was  for  New  London,  with  the  privily 
to  discharge  the  same  at  Rio.    The  master  embarked  with  the 
cargo  on  board  the  Henry  Tuke,  which  duly  arrived  at  Rio ; 
he  there  caused  the  oil  to  be  unladen  and  sold,  and  the  pro- 
ceeds invested  in  coffee,  which  was  laden  on  board  the  Henry 
Tuke  and  carried  to  New  York,  and  there  sold  with  the  con- 
sent of  the  underwriters.     The  master  came  with  the  ship- 
ment in  the  ship  to  New  York.     The  coffee  sustained  some 
damage  during  the  voyage. 

The  report  of  the  auditors  having  been  returned  to  the 
Court,  objections  were  taken  to  certain  allowances  made  to 
the  master,  which  will  fully  appear  in  the  argument  of  the 
counsel  for  the  defendants. 

Colby  and  Coffin  for  the  defendants,  argued  as  follows :  — In 
this  case  it  appears,  that  the  master  of  the  Boston  shipped  the 
oil  on  board  the  ship  Henry  Tuke  for  New  York ;  that  the 
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master  came  as  paagenger ;  that  the  ship  touched  at  Rio 
Janeiro,  where  the  master  of  the  Boston  landed  a  portion  of 
the  oil,  invested  the  proceeds  in  coffee,  which  he  shipped  on 
board  the  said  Henry  Tuke ;  that  the  cofiee  was  damaged 
on  the  passage,  was  finally  landed  at  New  York,  and  sold. 

On  this  state  of  facts,  the  underwriters  have  been  charged, 
in  the  adjustment,  with  the  following  items,  viz. : 

<'  Passage  of  Capt.  Hempstead  in  Henry  Tuke  to 

New  York, $150 

JEzpense  and  board  paid  at  Rio  Janeiro  while  un- 
loading oil  and  loading  coffee,     .         .         .  190 
Capt.  Hempstead's  board  and  services,  17-348,          365 
Sale  of  oil  at  Rio  Janeiro. 
Invoice  as  invested  in  coffee. 
Net  proceeds  of  cofiee,  &c. 
Freight  of  oil,  10  cents  per  gal.  5  per  cent,  primage. 
Duties. 

Conference  and  Trapiche. 
Brokerage,  i  per  cent. 
Gauging. 

Commissions,  5  per  cent. 
Cost  of  946  bags  coffee  invested  as  per  invoice. 
Conomissions,  Joseph  Lawrence,  2^  per  cent. 
Survey  on  damaged  coffee. 
Premium  on  policy  of  insurance  on  oil  from  Bay 

of  Islands. 
Benj.  Hempstead,  for  services  at  Rio,  disposing  of 
oil  and  buying  coffee.'' 

These  items  are  arranged  under  different  heads,  in  the  ad- 
justment, but  they  are  presented  in  this  order  for  the  purpose 
of  presenting  our  objection. 

We  do  not  suppose,  that  it  is  within  the  range  ot  a  master's 

VOL.  II.  60 
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authority,  after  having  shipped  his  cai^  home,  to  speculate 
upon  it  at  any  port  he  may  enter  on  the  passage,  and  that  the 
underwriters  shall  pay  all  the  expenses  of  such  specuIatioD, 
in  the  way  of  duties,  commissions,  services,  &c.  and  take 
upon  themselves  thereby  the  fluctuations  of  the  market.  Qd 
this  principle,  he  might  have  exchanged  the  coffee  for  moias- 
ses,  and  that  for  lumber,  and  gone  to  every  port  this  side  of 
Cape  Horn,  to  trade  and  speculate  for  the  underwriters. 

The  following  authorities  were  then  cited:  —  Swfdam  v. 
Marine  Insurance  Company  (2  John's.  R.  143)  ;  2  Phillips  on 
Insurance,  2d  edition,  pp.  216,  217,  218,  219,  220,  and  232. 

The  Captain  having  chartered  the  vessel  to  bring  the  cargo 
to  the  United  States,  had  no  authority  to  sell  it  at  Rio  Janeiro ; 
and  although  this  fact  may  not  affect  the  rights  of  the  assured, 
nevertheless,  he  cannot,  by  his  own  unauthorized  and  unwar- 
ranted act,  entitle  himself  to  the  compensation,  to  whidi, 
under  other  circumstances,  he  would  have  been  entitled. 
His  chaiges  of  commissions,  expenses,  &c,  arising  from  this 
sale  at  Rio,  are,  on  that  account,  objected  to.  The  chaiges 
of  his  passage  and  time  (the  latter  espeeially)  are  objectioci- 
able.  By  the  terms  of  his  contract  with  the  owners,  he  was 
bound  to  give  his  time  to  the  transpcnrtation  of  the  cargo. 
And  his  lay  is  payment  for  the  time  included  in  making 
passages.  There  is  no  reason,  therefore,  why  he  should, 
because  of  the  total  loss,  receive  pay  for  his  services  beyond 
that,  which  was  contemplated  by  his  share  or  lay. 

The  premium  paid  by  the  owners,  for  a  re-inminuice  of 
property,  which  they  now  say  belonged  to  the  defendants,  by 
force  of  the  abandonment,  would  seem  not  only  to  be  unjust, 
but  unreasonable. 

Choate  and  Crowninskield  for  the  plaintiff,  argued  as  fol- 
lows :  —  In  this  case  a  verdict  was  rendesed  in  favor  of  the 
phintiff  for  a  round  sum,  and  liberty  was  given  to  the  defend- 
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ants  to  have  the  amount  made  up  by  an  auditor.  The  loss 
has  been  made  up  by  Messrs  Hales  &  Welbasky,  insurance 
brokers  in  the  city  of  Boston,  which  statement  the  parties  take 
as  a  basis  on  which  to  present  certain  objections  to  the  Court, 
instead  of  an  auditor's  report. 

The  defendants'  counsel  have  filed  certain  objections  or 
exceptions  to  the  ''  statement "  thus  made  up,  which  object 
tions  we  will  shortly  consider. 

1.  It  is  not  true,  in  fact,  as  stated  in  the  beginning  of  the 
defendants'  statement  of  objections,  that  the  master  shipped 
tbe  oil  for  New  York.  By  turning  to  the  first  bill  of  lading, 
annexed  to  the  master's  deposition  (B.  B.  Hempstead's),  it  will 
be  seen  that  the  oil  was  shipped  for  New  London^  ^^with 
privil^ie  to  dischaige  at  Rio  Janeiro." 

Tbe  true  statement  of  the  matter  is  this.  Owing  to  damage, 
which  the  ship  had  sustained  by  perils  of  the  seas,  as  the  jury 
have  now  found,  the  ship  was  condemned  and  sold  at  the  Bay 
of  Islands.  The  whaling  voyage,  not  then  completed,  was 
broken  up.  The  master  waited  a  period  of  about  four  months, 
taking  care  of  and  preserving  the  property,  and  then  shipped 
the  cargo  home  by  the  first  opportunity ;  and  as  the  ship  must, 
on  her  voyage  to  the  United  States,  pass  directly  by  Rio 
Janeiro ;  and  as  that  is  usually  a  good  market  for  oil,  he,  in 
pursuance  of  a  right  reserved  in  his  bill  of  lading,  stopped 
there  and  sold  his  oil,  and  invested  the  proceeds  in  coffee, 
and  together  with  the  whalebone,  brought  it  to  New  York, 
where  it  was  sold. 

The  defendants'  counsel  raise  two  principal  objections, 
which  we  will  consider  in  the  following  order : 

IsL  That  the  master  had  no  right  to  sell  his  oil^at  Rio  and 
invest  the  proceeds  in  coffee,  on  the  underwriters'  account. 

2d.  They  object  to  compensating  the  master  for  his  time 
and  services,  spent  and  rendered  in  preserving  the  property 
saved,  and  in  shipping  and  seUing  such  portion  thereof  as  was 
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shipped  and  sold  under  his  direction  and  responsibility ;  for 
expenses  incurred  by  him  while  in  that  service ;  for  board  at 
the  Bay  of  Islands,  Rio,  &c.  and  for  his  passages. 

As  to  the  first  objection,  it  will  be  remembered,  that  the 
owner  promptly  abandoned  the  property  assured  to  the  under- 
writer, the  voyage  having  been  broken  up,  so  that  the  master 
was  the  agent  of  the  underwriter,  from  the  time  of  the  loss ; 
and  all  the  acts  done  by  him  in  regard  to  the  shipping  the 
cargo,  the  salvage  of  the  ship,  &c.  were  for  account,  not  of 
the  owner,  but  of  the  underwriter.    There  is  no  proof  or  sug- 
gestion, that  the  master  has  not  acted  with  the  most  perfect 
good  faith,  or  that  the  course  pursued  was  not  perfectly  prur 
dent  and  proper  under  the  circumstances.     He  had  no  orders 
or  directions  from  the  plaintiff  how  to  act,  but  in  a  case  of 
loss,  he  acted  upon  his  own  judgment  fat  the  best  interests  of 
all  concerned.     He  considered  that  as  the  best  mode  of  re- 
mitting the  property. 

The  citations  from  2  Johns,  and  2  Phillips  on  Insurance,  are 
entirely  inapplicable.  Those  cases  refer  to  an  adjustment  of 
a  partial  loss,  where  there  was  no  abandonment.  The  case  of 
Pacific  Insurance  Company  v.  Catktt  (4  Wend.  75)  ;  1  Wend. 
561 ;  1  Paine,  619 ;  (see  2  Phillips  on  Insurance,  new  edition, 
p.  343),  is  like  the  present,  and  seems  decisive.  See  also 
2  Phillips  on  Insurance,  second  edition,  p.  439,  et  seq» 

2d.  As  to  the  master's  compensation.  When  the  ship  was 
condemned  and  sold,  the  mates  and  crew  might  lawfully  leave 
her  and  go  about  their  business ;  but  the  master  was  bound  to 
remain  and  take  care  of  the  property  for  the  benefit  of  whom- 
soever it  might  concern.  Now  here  no  objection  is  made  as 
to  the  amount  charged  by  the  master  for  his  expenses  and 
services,  that  the  price  is  unreasonable,  but  that  he  has  no  such 
claim.  If  the  law  devolves  the  duty  on  the  master,  it  will  see 
him  compensated.  If  he  became  the  agent  of  the  under- 
writer, then  the  underwriter  must  pay  him  for  his  services  as 
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agent.     The  defendants  contend,  that  for  waiting  for  the  space 
of  four  months  at  the  Bay  of  Islands,  for  his  responsibility  in 
shipping  the  cargo,  selling  the  vessel,  and  for  his  accompany- 
ing the  caigo  to  Rio,  and  his  responsibility  and  services  in 
setting  the  oil  and  buying  coffee,  he  is  not  to  be  paid !     They 
speak  of  his  <^  unauthorized  and  unwarranted  act,''  in  selling 
oil  at  Rio.     But  is  there  any  proof  that  the  master  did  not  act 
bond  fide  1     They  contend,  that  his  lay  as  master  compensates 
him.     We  submit,  that  his  lay  compensates  him  for  his  duty 
on  the  whaling  voyage  to  the  same  extent,  that  it  does  the 
crew,  but  no  further «,  and  that,  from  the  time  of  the  loss,  he 
assumes  a  new  duty,  and  is  entitled  to  a  new  compensation. 
He  is  no  longer  acting  for  his  own  advantage.     Indeed,  the 
usage  to  compensate  a  master  under  such  circumstances,  has 
been  too  well  setded  to  be  now  questioned.     For  his  mere 
pogsage  home,  there  may  be  a  question  whether  the  under- 
writers be  liable ;  but  we  submit,  that  this  is  not  that  case.    He 
went  in  the  same  ship  as  that  in  which  the  cargo  was  shipped ; 
it  was  in  his  charge,  and  he  was  to  decide  at  Rio  whether  to 
sell  there  or  not.    He  was  in  the  service  of  the  underwriters  and 
acting  for  them,  and  they  should  pay  his  expenses.     He  might 
very  likely  have  procured  employment,  or  another  voyage,  at 
the  Bay  of  Islands,  but  he  was  not  at  liberty  to  seek  it. 

The  freight  of  the  oil,  merchants'  conunissions,  duties,  and 
general  charges  and  expenses  at  Rio,  are  a  proper  charge  on 
the  coffee  purchased  and  oil  sold,  just  as  much  as  the  same 
cbaxges  at  home  would  be.  It  was  the  property  of  the  under- 
writers, not  ours.  The  salvage  came  to  our  hands  charged 
with  these  expenses ;  we  had  no  power  to  resist  them.  We 
account  only  for  what  we  receive.  If  the  underwriters  are 
dissatisfied  with  the  charges,  they  must  look  elsewhere  for  re- 
dress. The  master  first  deducts  his  charges  ;  we  cannot  pre- 
vent it.     So  does  the  commission  merchant. 

In  the  next  place,  as  to  Mr.  Lawrence's  commissicHi.     He 
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went  to  New  York  by  the  consent  and  auth(Hity  of  the  de- 
fendants, and  took  charge  of  the  cargo  on  its  arrival  there, 
and  attended  to  the  sale  of  it ;  of  course,  he  is  entitled  to  the 
usual  ccHnmission.  This  objection,  however,  does  not  seem 
to  be  insisted  on. 

There  is  one  charge,  however,  about  which  we  think,  that 
the  objection  is  perhaps  well  taken.  When  Mr.  Lawrence 
heard  of  the  loss,  finding  there  was  to  be  a  dispute,  ex  nugori 
cauteld,  he  insured  the  salvage  home,  ^'  for  whom  it  might 
concern,"  and  he  charges  that  premium.  Now,  as  the  salvage 
was,  by  the  abandonment,  at  the  risk  of  the  defendants,  per- 
haps he  had  no  right  to  charge  them  with  a  premium  of  in- 
surance on  that. 

Stort,  J.  —  In  the  present  case,  the  abandonment  havi^ 
been  made  in  due  season  f(Nr  a  total  loss  by  the  perils  of  the 
seas,  and  a  verdict  having  been  found  in  favor  of  the  plaintiff 
for  a  total  loss,  it  is  clear,  that  ficm  the  time  to  which  the 
abandonment  relates,  that  is,  from  the  time  of  the  condemna- 
tion and  sale  of  the  Boston,  the  master  became,  and  was  the 
agent  of  tlie  underwriters.  It  follows,  that  all  his  acts,  wheth- 
er rightful  or  wrongful,  in  the  shipment  and  sale  of  the  oil, 
and  in  the  investment  of  the  proceeds  in  oofl^,  are  to  be 
treated  as  acts  of  the  agent  of  the  underwriters,  and  not  of 
the  assured,  and  that  the  underwriters  are  solely  resp<Hi8ihle 
therefor.  Still,  however,  as,  in  the  present  case,  it  is  thought 
desirable  by  all  the  parties  to  have  the  questions  raised  finally 
disposed  of,  in  order  to  prevent  future  litigation  or  contro- 
versy, I  have  no  objection  to  state  my  own  view  of  them.  In 
the  first  place,  I  deem  it  perfectly  clear,  that  Capt.  Hemp- 
stead's necessary  expenses  at  the  Bay  of  Islands,  in  taking 
care  of  the  property  insured  while  there,  and  until  the  ship- 
ment of  the  oil  in  the  Henry  Tuke,  together  with  a  reasona- 
ble compensation  for  his  services,  are  to  be  a  chaige  upon  the 
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underwriters.     If  his  aecompanying  the  shipment  of  the  oil 
was  a  reasonable  and  prudent  act  for  the  benefit  of  the  under- 
writers, and  if  the  oil  had  been  carried  to  New  York,  I  have 
no  doubt,  that  his  passage  to  New  York  in  the  Henry  Tiike 
ought  also  to  be  a  charge  upon  the  underwriters.     The  diffi- 
cttlty,  that  arises,  is  from  the  sale  of  the  oil  at  Bio  Janeiro,  and 
the  investment  of  the  proceeds  in  cofiee  there.    If  that  sale 
was  a  highly  reasonable  and  prudent  act,  such  as  the  master 
ought,  in  pursuance  of  his  duty,  to  have  adopted  for  the  bene- 
fit of  his  principals  (the  underwriters),  then  his  passages  to 
Rio  and  from  thence  to  New  York,  in  the  Henry  Tuke,  ought 
also  to  be  a  charge  upon  the  underwriters,  as  well  as  his  ex- 
penses at  Rio  Janeiro,  and  also  a  reasonable  commission  for 
his  services  in  the  sale  and  investment  of  the  proceeds  in  the 


Now,  certainly,  a  master  of  a  ship,  in  a  case  circumstanced 
Uke  the  present,  has  not  a  right,  as  a  matter  of  course,  to  dis- 
pose of  the  property  confided  to  his  care,  and  to  invest  the 
proceeds  thereof  in  other  goods  upon  speculation.  There 
must  be  either  a  necessity  for  the  sale,  <h:,  at  least,  it  must, 
with  refi^ence  to  the  voyage  and  the  nature  of  the  property, 
be  in  a  very  high  degree  expedient;  otherwise  it  will  be 
treated  as  a  tortious  conversion.  If,  on  the  other  hand,  the 
master  does  make  a  sale,  without  such  necessity  or  high  ex- 
pediency, and  it  turns  out  to  be  advantageous  to  the  parties 
interested,  and  they  adopt  the  acts  of  the  master,  and  receive 
the  property  without  reserve  or  objection,  that  will  amount  to 
a  ratification,  and  they  must  then  take  the  property  or  its  pro- 
ceeds cum  (mere.  If,  on  the  other  hand,  they  receive  the 
property,  or  its  proceeds,  reserving  all  their  rights,  and  waiving 
no  objections,  then  they  are  entitled  to  receive  the  proceeds, 
without  any  charges  upon  them,  if  the  proceeds  do  not  yield 
a  profit  to  them  beyond  the  fair  value  of  the  property  shipped, 
and  so  improperly  converted,  as  it  would  have  been  on  its  ar- 
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rival  at  the  original  port  of  destination.  But  if  a  profit  ultra 
such  value  has  come  to  the  hands  of  the  underwriters,  by 
reason  of  the  new  investment,  then  I  think,  that  if  the  master 
has  acted  without  fraud,  and  under  a  mere  mistake  of  judg- 
ment, he  ought  to  be  entitled,  out  of  those  profits,  to  receive 
his  reasonable  expenses,  and  also  a  reasonable  compensation 
for  his  services,  not  exceeding  those  profits.  Now,  there  is 
nothing  in  the  foots  and  circumstances  presented  by  the  re- 
port in  the  present  case  to  enable  me  to  pass  any  judgment 
upon  these  matters.  They  must,  if  they  furnish  grounds  for 
controversy  between  the  parties,  be  specially  ascertained  by 
the  auditors,  and  with  their  judgment  thereon  be  reported  to 
the  Court. 

These  remarks,  I  believe,  are  suflScient  to  furnish  an  an- 
swer  to  all  the  objections  and  suggestions  made  at  the  aigu- 
ment,  except  those,  which  respect  Mr.  Lawrence's  commis- 
sions, and  his  claim  for  the  premium  upon  the  new  poticy  on 
the  oil^rom  the  Bay  of  Islands.  The  latter  claim  is  surren- 
dered by  his  counsel,  and  is  clearly  unmaintainable.  The 
former  is  silently  abandoned  by  the  counsel  for  the  defend- 
ants ;  and,  indeed,  as  the  sale  was  made  by  Mr.  Lawrence 
with  the  consent  of  the  underwriters,  it  is  clearly  a  charge, 
which  ought  to  be  borne  by  them. 
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Moses  Sanborn,  Joseph  L*  Cilley,  and  James  Bell 

V. 

Ahasa  Stetson. 

Thk  pbuBtifis  brought  an  action  against  the  defendant  for  fraudiileot  mi«< 
representations  in  a  sale  of  lands  by  the  defendant  to  the  plaintifTs.     It 
appeared,  that,  between  the  time  of  the  sale  in  1835  and  the  time  when 
this  siut  was  brought  in  1841,  the  plaintiffs  had  paid  the  purchase-money, 
without  objection ;  that  they  had  sold  great  quantities  of  the  land,  and 
that  the  value  of  the  lands  had  greatly  diminished.    The  defendant  did 
not  pretend  to  be  well  acquainted  with  the  township,  or  to  have  explored 
it,  but  expressly  told  the  plaintiff's  agent,  Chamberlain,  to  examine  for 
himaelf.    Chamberlain  did  make  an  examination,  and  gave  his  estimate 
to  the  plaintiffs,  being  51,000,000  of  feet  of  timber.    At  the  request  of 
the  plaintiffs,  another  exploration  was  made  in  1836  of  the  whole  lands,  by 
Messrs.  Farnham,  who  estimated  the  pine  timber  at  18,480,000  feet,  and 
the  hemlock  at  27,704,000  feet.    But  the  plaintiffs  did  not  apply  to  rescind 
the  contract  before  this  suit. 
The  first  count  charged  a  misrepresentation,  that  the  plaintiff  had  not  cut, 
nor  permitted  any  one  to  cut,  any  pine  timber  from  the  land ;  but  It  toas 
kdd^  that  this  representation  was  not  proved  to  be  fraudulent,  or  ma- 
terial under  the  circumstances. 
The  second  count  charged,  that  the  plaintiff  showed  tracts,  as  samples  of 
the  whole  land,  which  were  of  superior  value,  and  had  more  timber  on 
them  than  the  rest.     But  this  count  was  not  sustained  by  the  evidence. 
The  third  count  charged  a  fraudulent  exhibition  of  a  dotted  map  as  a  true 
plan  of  the  pine  timber  on  the  land.    But  it  appeared  that  the  map  only 
represented  the  position  of  the  timber  on  the  lot,  and  not  its  quantity ; 
and  as  the  quantity  was  the  only  material  inquiry,  and  no  fraudulent 
intent  was  proved,  this  count  was  not  sustained. 
The  fourth  count  charged  a  fraudulent  representation,  that  the  lots  contained 
50,000,000  of  feet  of  timber,  whereas  they  only  contained  about  20,000,000; 
but  it  appeared,  that  this  representation  was  made  by  Chamberlain,  the 
plaintiff's  agent,  and  was  merely  his  estimate,  and  no  fraudulent  intent 
was  proved. 
The  fifth  count  charged  false  representations  as  to  the  quantity  of  timber  on 
certain  lots.    But  it  appeared,  that  these  representations  were  made  by 
the  agents  of  the  plaintiff,  and  were  his  estimate. 
On  the  whole  ease,  It  tpas  kMj  that  the  plaintiffii  were  not  entitled  to 
recover. 
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This  action  was  brought  only  two  days  before  the  statute  of  limitatioiui 
wo  aid  have  barred  the  suit ;  but  It  was  held^  that  although  in  a  bill  in 
Equity  for  relief,  or  to  rescind  the  contract,  the  staleness  of  the  claiai, 
and  the  want  of  diligence  of  the  {Plaintiffs,  and  the  lapse  of  time,  woald 
have  rendered  the  claim  unmaintainable ;  yet  that,  at  law,  the  pluntifis 
were  not  barred  thereby. 

This  was  an  action  on  the  case  for  fraudulent  representations, 
allied  to  be  made  by  the  defendant  to  the  plaintiffs  upon  the 
sale  of  certain  lots  of  land  in  the  town  of  Carmel,  in  Maine, 
owned  by  the  defendant,  and  sold  for  the  sum  of  |(61, 903.37. 
The  cause  came  on  to  be  tried  by  a  jury  at  the  October  Term 
of  the  Circuit  Court,  1842 ;  but,  in  consequence  of  the  illness 
of  Mr.  Justice  Story,  it  was  taken  from  the  jury  bef<»e  the 
trial  was  finished.  It  was  afterwards,  by  the  agreement  of 
the  parties,  argued  at  this  term  to  the  Court,  without  any  jury, 
and  the  Court  were  to  render  such  a  judgment,  as  it  should 
deem  right  upon  all  the  proofs  in  the  cause,  and  the  law  aris- 
ing thereon. 

The  cause  was  accordingly  argued  at  great  length  upon 
the  law  and  the  facts,  by  Charks  Sumner  and  Joseph  Bell,  for 
the  plaintiffs,  and  by  J.  Rogers  and  R.  Ckoate,  for  the  de- 
fendant. 

Mr.  Justice  Stort  afterwards  delivered  the  result  of  his 
opinion  orally,  to  the  following  effect : 

This  is  an  action  on  the  case  for  fraudulent  representations 
in  the  sale  of  lands  by  the  defendant  to  the  plaintiffs.  The 
sale  was  made  on  3d  July,  1835,  of  lots  3,  5, 8, 11, 13, 15 ;  of 
gores  of  lots  27, 17, 18,  21,  22,  37,  38 ;  of  the  west  half  ot 
lots  42,  47,  48,  54,  58  (excepting  10  acres) ;  of  lots  59,  60 
(excepting  100  acres),  62,  65,  66,  68  and  70,  in  the  town- 
ship of  Carmel,  containing  in  whole,  7282 1  acres.  The  lots 
were  sold  for  $61,903.37,  paid  and  secured  to  be  paid  to  the 
defendant. 


OCTOBER  TERM,  1843.  483 

Sanborn  et  at.  v.  Stetson. 

There  are  various  counts  in  the  declaration :  — 
(1).  For  a  false  representation,  that  plaintiff  had  not  cut 
any  pine  timber  from  said  lands,  nor  given  permission  that  any 
should  be  cut  therefrom* 

(2).  For  a  fraudulent  showing  by  the  plaintiff,  on  the  sale  of 
the  tracts,  of  some  of  superior  value  and  more  timber,  as  sam- 
ples of  the  whole,  and  thereby  affirming,  that  all  were  of  equal 
▼alue  and  had  an  equal  quantity  of  timber. 

(3).  For  a  fraudulent  exhibition  of  a  map  on  sale  as  a  true 
plan,  and  as  a  representation  of  the  pine  timber  thereon,  and 
thereby  affirming,  that  the  tracts  were  covered  with  pine  tim- 
ber on  the  parts  and  to  the  extent  covered  by  the  plan* 

(4).  For  a  fraudulent  representation,  that  the  pine  timber  on 
the  lots  was  about  50  millions  of  feet,  whereas  the  quantity 
did  not  exceed  20  millions  of  feet. 

(5).  For  a  false  representation,  that  there  were  on  lots  58, 
59, 60,  47  and  48,  about  12  millions  of  feet  of  pine  timber ;  on 
11,  about  3  millions  of  feet ;  on  62,  about  2  millions  of  feet ; 
on  70,  about  2  millions  of  feet ;  whereas  there  was  not  on  58, 
59,  60,  47  and  48,  over  4  millions  of  feet ;  on  62,  not  over  1 
million  of  feet ;  on  70,  not  over  800,000  feet. 

(6).  The  sixth  count  embodies  the  four  first,  and  contains 
no  new  charges. 

The  whole  case,  therefore,  turns  upon  allegations  of  positive 
fraud,  and  positive  misrepresentation,  with  a  fraudulent  intent. 
The  deed  of  the  land  was  made  to  the  plaintiffs  on  3d  of 
July,  1835.  The  suit  was  brought  on  July  1st,  1841,  two 
days  only  before  the  statute  of  limitations  would  operate  upon 
the  case.  This  is  not,  per  se,  an  objection  to  the  suit.  But  it 
must  operate  in  point  of  evidence  upon  the  case ;  for  lapse  of 
time  necessarily  renders  all  testimony  more  obscure,  and  less 
easy  of  precise  ascertainment,  from  the  frailness  of  memory, 
from  subsequent  changes  of  opinion,  or  from  other  circum- 
stances. 
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In  the  intermediate  time  between  the  time  of  the  sale  and 
that  of  the  suit,  the  defendants,  without  objection,  paid  lai]ge 
amounts  of  the  purchase  money,  and  took  up  their  notes  at 
maturity.      Indeed,  the  whole  purchase  money,  amounting 
to  $61,903.37,  has  been  paid,  and  the  last  payment  and 
discharge  of  the  mortgage  were  on  the  18th  of  June,  1839. 
The  plaintiffs,  between  the  Ist  of  July,  1836,  and  the  1st  of 
July,  1841,  sold  large  quantities  of  the  land,  and  of  timber  on 
the  land,  to  different  purchasers.     And,  according  to  their 
own  statement,  on  the  ist  of  July,  1841  (the  day  of  the  com- 
mencement of  the  suit),  they  had  sold  all  the  land  except 
4387 1  acres,  on  which  they  estimate,  that  there  was  pine 
timber  to  the  amount  of  1,742,000  feet. 

These  facts  are  exceedingly  important.  The  plaintifis  had, 
during  these  five  years,  ample  opportunity  to  explore  the  knds, 
to  ascertain  the  amount  of  the  timber  thereon,  and  to  obtain 
a  full  knowledge  of  all  the  facts,  relative  to  the  asserted  fraud, 
upon  the  land.  They  might  have  refused  to  pay  the  purchase 
money  upon  the  ground  of  fraud  ;  and  if  there  was  any  fraud, 
they  might  in  Equity,  if  not  at  law,  have  rescinded  the  con- 
tract. 

Why  did  they  pay  the  purchase  money  Mrithout  objection  ? 
Why  did  they  continue  to  sell  parcels  of  the  land  from  July, 
1836,  to  July,  1841,  if  the  fraud  was  either  known  or  sus- 
pected by  them  ?  Are  not  these  facts  strong  evidence  of  their 
acquiescence  in  the  bona  fides  of  the  sale,  if  not  of  their  satis- 
faction with  the  bargain  ? 

It  is  also  material  to  consider  certain  other  facts.  The 
value  of  the  lands  has  been  greatly  diminished,  and  the  price 
has  greatly  fallen,  between  1835  and  1841.  The  price  in 
1835  may  have  been,  and  probably  was,  at  an  inflated  and 
exorbitant  rate.  It  may  now.  be  greatly  below  its  true  value, 
from  general  causes  of  depression,  as  it  probably  was  at  some 
of  the  intermediate  periods  between  1835  and  1841.     If  this 
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were  a  bill  in  Equity  to  rescind  the  contract^  or  for  relief,  it 
would  clearly  be  unmaintainable,  upon  the  ground  of  the 
lapse  of  time>  and  staleness  of  the  claim,  and  the  want  of  dili- 
geoce  in  the  plaintiffs,  with  the  means  of  knowledge  of  all  the 
facts  in  their  power,  recentis  factis.  Upon  this  point,  it  is  fit  to 
refer  to  the  case  of  Vigers  v.  Pike  (8  Clarke  &  Finelly,  R.  650). 
But  at  law  the  case  is  different.  The  plaintiffs  have  a  right 
to  stand  upon  their  legal  rights,  and  are  not  barred  if  a  case  of 
fraud  be  made  out.  But  then  the  onus  probandi  is  on  the 
plaintifis.  Fraud  is  not  presumed.  It  must  at  law  be  clearly 
and  fully  established.  Suspicion  is  not  enough.  Doubtful 
circumstances  are  not  enough.  The  balance  of  the  testimony 
is  not  to  be  nicely  weighed. 

In  order,  then,  to  establish  the  plaintiffs'  case,  it  is  neces- 
sary to  show,  (1).  That  fraud  was  intended  by  the  defendant. 
(2).  That  it  was  cantummated,    (3).  The  purchase  must  be 
shown  to  have  been  upon  the  faith  of  representations  of  the  de- 
fendant, and  not  solely  upon  statements  of  their  agent,  Cham- 
berlain, or  of  other  persons.     If  the  defendant  attempted  a 
fraud,  and  the  plaintifis  purchased,  relying  upon  their  own 
judgment,  or  that  of  Chamberlain,  the  suit  is  not  maintainable. 
Some  things  are  clear.    (1).  The  defendant  did  not  pretend 
to  be  well  acquainted  with  the  township,  or  to  have  explored 
iC     (2).   He  expressly  told  the  plaintifis'  agent  (Chamber- 
lain), to  examine  and  explore  for  himself.     That  agent  intend- 
ed to  be  a  co-purchaser,  as  he  himself  has  stated.     (3).  The 
plaintifis'  agent  (Chamberlain),  did  explore  and  examine  the 
lands  for  himself.      (4).   It  is  admitted,  that  the  plaintiffs' 
agent  did  communicate  his  estimate  to  the  plaintiffs  (at  51 
millions  of  feet  of  timber),  and  that  he  was  then  perfectly  sat- 
isfied with  his  own  exploration,  and  with  the  purchase,  as  a 
good  bargain.     His  letter  of  the  24th  of  June,  1835,  shows 
this.     Nay,  the  plaintifis'  agent  continued  to  express  a  favor- 
able opinion  of  the  purchase  for  years  afterwards,  upon  fuller 
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examination  ;  and,  as  some  of  the  testimony  states,  even  dov^n 
to  1841. 

Another  important  fact  is,  that  an  exploration  of  the  whole 
lands  was  made  by  the  Messrs.  Farnham,  in  March  and  April, 
1836,  ybr  and  at  the  request  of  the  plaintiffs.     Their  estimate 
made  to  the  plaintiffs  gave  the  pine  timber  at  18,480,000  feet 
only.     They  also  estimated  the  hemlock  at  27,704,000  feet. 
Now,  this  estimate  must  be  taken  to  have  been  adopted  by 
the  plaintiffs  as  a  true  and  fair  one  in  1836.      Indeed,  the 
fourth  count  of  the  declaration  seems  to  proceed  upon  the 
estimate  of  pine  timber  on  the  land  as  not  exceeding  20  mil- 
lions of  feet.    Why,  then,  did  not  the  plaintiffs,  in  1836,  apply 
to  rescind  the  contract,  or  repudiate  the  purchase,  or  refuse 
to  pay  their  notes,  or  give  notice  to  the  defendant  ?      They 
knew  the  full  exigency  of  their  case  at  that  time.     There  is  no 
pretence  of  any  new  information,  or  of  any  new  facts  brought 
to  their  knowledge,  as  to  the  original  statements  of  the  de- 
fendant, since  that  period.     If  any  fraud  existed,  it  was  then 
known  to  them.     They  were  put  upon  inquiry.     They  did 
not  then  choose  to  act  upon  the  ground  of  fraud.     Is  not  this 
very  strong  evidence  to  show,  that  they  did  not  then  believe 
in  any  fraud  ?     Or,  that  there  had  been  any  misrepresentation 
by  the  defendant  ?     Does  it  not  prove,  that  they  purchased 
upon  the  exploration  of  their  own  agent,  and  not  upon  the 
supposed  statements  of  the  defendant  ?     Or,  that  they  meant 
to  waive  all  future  inquiries  into  the  subject,  because  they  had 
sustained  no  damages  ?     These  are  general  preliminary  con- 
siderations, applicable  in  a  great  measure  to  the  whole  case,  in 
all  its  various  aspects. 

Let  us  now  proceed  to  consider  the  particular  counts  in  the 
declaration.  1.  The  count  is  in  effect  that,  upon  the  sale, 
the  defendant  falsely  and  fraudulently  represented,  that  he 
had  not  cut  any  pine  timber  upon  any  of  the  lands,  and  had 
not  given  any  permits  to  do  so.     This  representation  of  the 
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defendant  certainly  was  not  true ;  and  it  is  admitted  not  to  be 
true  as  to  lot  No.  58,  of  the  twenty-four  lots  sold.     But  I  am 
not  satisfied  from  the  evidence,  that  the  defendant  ever  al- 
lowed any  timber  to  be  cut  upon  any  other  of  the  lots  sold  to 
the  plaintiffs.     It  is  said,  that  permits  had  been  given  to  cut 
timber  on  lots  27  and  No.  70.     But  I  am  not  satisfied,  that 
there  is  any  sufficient  proof  thereof;  and  the  weight  of  the 
evidence  appears  to  me  the  other  way.     As  to  lot  58,  it  ap- 
pears, that  in  1822  the  defendant  gave  two  permits  to  cut 
timber  on  that  lot:    one  permit  for  $458,  and  another  for 
^125,  amounting  in  all  to  the  sum  of  $583.     As  to  lot  No. 
70,  Isaac  Boynton,  in  his  second  deposition,  says,  that  the 
t^ees,  which  were  down,  were  cut  down  (he  supposed)  by 
trespassers.     The  other  evidence  does  not,  I  think,  overcome 
the  presumption,  that  this  was  the  actual  state  of  the  facts. 
As  to  lot  No.  27,  it  was  burned  over  20  years  before  1842 ; 
and  the  defendant  had  purchased  of  the  Commonwealth,  and 
had  owned  all  the  lots  sold  about  30  years.     Now,  two  con- 
siderations are,  upon  this  posture  of  the  evidence,  as  to  this 
count,  material.    (1).  Did  the  defendant  fraudulently  misrep- 
resent the  fact,  that  he  had  never  given  permits  to  cut  pine  tim- 
ber on  any  of  the  lots,  knowing  the  statement  to  be  false  ?  ^  Or, 
bad  he  simply  forgotten  the  single  instance  on  a  single  lot 
(lot  No.  58),  where  permits  had  been  granted  30  years  be- 
fore the  sale  to  the  plaintiffs,  and  the  representation  made  by 
himself?     My  opinion  is,  that,  taking  all  the  circumstances  to- 
gether, there  is  no  reason  to  believe,  that  the  defendant  actu- 
ally meant  to  misrepresent  the  real  facts ;  but  that  he,  after 
such  a  lapse  of  time,  had  totally  foi^otten  the  whole  transaction. 
(2).  Had  the  representation,  whether  it  was  true  or  false,  any 
influence  on  the  purchase  of  the  plaintiffs  of  the  24  lots  for 
61,903.37,  the  value  of  the  timber  actually  cut  not  exceeding 
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$600  ?  My  opinion  is,  that  it  had  no  influence  on  the  bar- 
gain, and  that  the  purchase  would  not  have  been  given  up,  or 
varied,  if  the  &cts  had  been  fully  made  known.  Besides ;  Is 
it  not  a  fair  presumption,  taking  all  the  evidence  in  the  case, 
that  the  statement  made  by  the  defendant  was,  as  to  his  general 
practice  only ;  and  that  this  was  all  that  he  intended  to  rep- 
resent? If  so,  it  was  substantially  true,  and  it  could  in  no 
manner  effect  the  boTid  fides,  or  the  validity  of  the  sale. 
Under  all  the  circumstances,  I  think,  that  the  first  count  is 
not  supported. 

As  to  the  second  count,  it  depends  entirely  upon  the 
fact,  (1).  Whether  Messrs.  A.  Stetson,  jr.,  and  Garland,  or 
either  of  them,  were  the  general  agents  of  the  defendant 
in  this  transaction,  so  that  their  declarations  should  and  ought 
to  bind  him ;  for  there  is  no  proof,  that  the  defendant  per- 
sonally made  any  such  declarations  as  this  count  supposes. 
(2).  Whether,  if  they  were  the  general  agents  of  the  defend- 
ant, they  did  in  fact  make  any  such  declarations,  as  the  count 
supposes.  (3).  Whether,  if  the  declarations  were  made^  they 
were  fraudulently  made.  Both  Stetson,  jr.,  and  Garland 
deny,  that  they  were  general  agents,  or  any  agents  at  all,  ex- 
cept to  show  the  location  and  boundaries  of  the  lots  ;  or  that 
they  had  any  instructions.  They  assert,  that  they  made  no 
false  or  fraudulent  declarations,  and  that  they  never  professed 
to  act  as  general  agents.  They  also  swear,  that  the  explora- 
tion made  by  them  was  fair.  This  count,  therefore,  upon  the 
evidence,  involves  various  considerations.  (1).  The  fairness  of 
the  exploration.  (2).  The  statements  of  Stetson  and  Crar- 
land,  as  to  the  unexplored  lots.  (3).  The  matters  of  opinion 
expressed  by  them.  A.  Stcttson  and  Garland  both  state,  that 
they  acted  fairly,  and  gave  their  real  opinions ;  that  they  made 
no  attempts  to  mislead ;  that  Chamberlain  voluntarily  discon- 
tinued the  exploration  ;  that  the  exploration,  as  far  as  made, 
was  entirely  fair.    There  is  now  evidence  both  ways  as  to  the 
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timber  on  the  unexplored  lots.  The  plaintiffs  say,  that  it  is 
less  than  that  of  the  explored  lots.  The  defendant  says,  that 
it  is  more,  or,  at  least,  equal  to  that  of  the  explored  lots. 
There  is  a  conflict  of  evidence  on  the  point,  and  under  such 
carcumstances  the  <mtts  probandi  is  on  the  plaintiffs.  The  case 
is  not  made  out  on  their  part ;  and,  therefore,  this  second 
ccHint  is  not  sustained.  The  direct  evidence  of  Chamberlain 
is  not  sufficient  to  overturn  the  counter  statements  of  the 
other  witnesses. 

As  to  the  3d  count.  This  count  relies  on  the  allegation, 
that  the  map  or  plan  was  shown  to  the  plaintiffs  '^  as  a  true 
map  or  plan  of  the  said  lots,  and  as  a  true  representation  of 
the  pine  timber  standing  on  the  same ;  and  that  a  large  quan- 
tity of  timber  was  marked  and  indicated  thereupon  as  pine 
timber  standing  upon  the  said  tracts,  and  that  the  defendant 
falsely  and  fraudulently  represented  and  affirmed,  that  the 
said  tracts  of  land  were  covered  with  pine  timber  in  the  parts 
and  to  the  extent  indicated  in  the  said  map  or  plan ;"  all  of 
which  representations  were  false.  The  original  map  shown 
by  the  defendant  to  the  plaintiff  is  now  before  us.  There 
.  are  dotted  places,  as  for  timber,  on  it.  The  map  is  small,  and 
not  an  original  plan  by  a  surveyor.  There  is  no  pretence, 
that  the  map  indicates  the  quantity  of  pine  timber  on  the  lots. 
But  it  is  said,  that  it  does  indicate  the  location  or  position  of 
the  pine  timber  on  the  lots.  Be  it  so.  But  in  the  present 
suit,  the  quantity  of  timber  is  the  material  inquiry,  and  not  the 
location  of  the  timber.  It  must  have  been  so  understood  by 
both  parties,  when  the  map  was  shown,  and  the  sale  made. 
Suppose  the  location  was  not  correct,  yet  if  a  full  propor- 
tion in  quantity  was  found  on  the  lot,  there  would  be  no  pre- 
tence to  say,  that  the  mistake  in  the  representation  on  the 
map  would  avoid  the  sale. 

.    But  it  is  clear,  that  the  defendant  did  not  know  much 
personally  about  the  lands.     lie  said,  at  the  time,  that  he  had 
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not  persona]  knowledge  of  the  lands,  and  that  he  had  not  ex- 
plored the  lands.  He  told  Bell,  and  Chamberlain  also,  that 
they  must  examine  for  themselves.  Chamberlain  did  ezamiae 
for  himself.  [Here  the  Judge  commented  on  the  testimony 
in  the  case  of  Chamberlain  and  Messrs.  Stetson,  jr.  and  Ewer 
on  this  point].  Now,  under  all  the  circumstances,  what  ef- 
fect ought  such  a  map  necessarily  to  produce  upon  the  mind 
of  any  purchaser  ?  What  effect  did  it,  in  fact,  produce  on 
these  purchasers  ?  Were  these  purchasers  goTemed  by  the 
map,  or  by  Chamberlain's  exploration  ?  Chamberlain  says, 
that  the  defendant  did  not  make  any  representations  of  the 
quantity  of  pine  or  other  timber  on  the  Carmel  lands.  It 
must  be  proved,  that  the  defendant  knew,  that  the  map  was 
ialse,  as  to  the  location  of  the  pine  timber  on  the  lots ;  for  the 
allegation  is,  that  he  falsely  represented  it  to  be  true.  The 
map  is  too  vague  and  indefinite,  as  evidence,  to  establish  any 
fraud  as  to  the  quantity,  or  as  to  the  location  of  the  pine 
timber.  The  map  was  in  the  plaintifis'  possession  at  all  times. 
Why  did  they  not,  for  six  years  after  the  purchase,  ascertain 
its  exactness,  and  whether  it  was  false ;  or  if  false,  whether  it 
was  fraudulently  false  ? 

As  to  the  4th  count.  The  fourth  count  alleges  as  its  foun- 
dation, that  the  defendant  made  a  false  affinnation,  that  there 
were  fifty  millions  of  feet  of  pine  timber  on  the  lots.  Now, 
the  material  part  of  the  evidence  to  support  this  count  is 
Chamberlain's  testimony,  that  on  his  return*  to  Bangor,  he 
showed  the  defendant  his  estimates  of  the  pine  timber  on  the 
lots,  and  the  defendant  said,  <<  that,  as  far  as  he  had  knowl- 
edge, they  were  correct ;  but  he  had  gone  over  but  a  few  of 
his  lands.  Persons  seldom  estimate  timber  lands  too  high." 
Chamberlain's  own  estimate  made  the  amount  over  fifty  mil- 
lions of  feet  of  pine  timber.  How  does  tliis  statement  of  the 
defendant,  as  testified  to  by  Chamberlain,  even  if  his  testi- 
mony be  true,  support  this  count  ?  It  is  one  thing  for  the 
party  to  aflirm  a  thing  to  be  positively  so,  and  quite  another 
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thing  to  assert,  that,  as  far  as  the  party  has  knowledge,  it  is 
80.      Chamberlain,  at  that  time,  relied  upon  his  own  personal 
exploration,  and  affirmed,  that  there  was  as  much  pine  tim- 
ber, as  his  own  estimate  stated,  and  that  the  statement  was 
made  bona  fide.     Yet,  now,  it  is  said  to  be  a  fraud  in  the  de- 
fendant, that  he  came  to  the  same  conclusion.     Which  had 
the  best  means  of  knowledge.  Chamberlain  or  the  defendant  ? 
Chamberlain  says,  that  he  does  not  recollect,  that  he  told  the 
plamtiffs  of  the  defendant's  estimate  of  the  lands,  or  what  he 
said  as  to  that ;  but  he  only  communicated  the  map,  and  his 
own  estimate,  and  the  terms  of  sale  of  the  defendant.     What 
influence,  then,  could  the  defendant's  remarks  have  had  upon 
the  purchase  by  the  plaintiffs  ?    If  they  never  knew,  that  they 
were  made,  the  plaintiffs  could  not  be  deceived  by  them. 
There  seems  to  me,  no  ground,  therefore,  to  sustain  the  fourth 
coont. 

As  to  the  5th  count.  The  fifth  count  relies  upon  the  false 
rejuresentation  of  the  defendant,  as  to  the  quantity  of  timber 
on  certain  lots.  This  is  endeavored  to  be  maintained  solely 
upon  the  supposed  statement  of  the  defendant's  agents,  or 
upon  the  conversation  with  Chamberlain,  when  his  estimate 
was  shown  to  the  defendant.  The  same  considerations  ap- 
ply here  as  apply  to  the  second  count,  and  with  the  same  force 
and  stress. 

The  6th  count  merely  embodies  the  others  ;  and  therefore 
requires  no  distinct  consideration. 

I  have  thus  finished  this  brief  review  of  the  several  counts, 
and  have  no  difficulty  in  saying,  that  none  of  them  are,  in  my 
judgment,  sustained  by  the  evidence.  Hitherto  nothing  has 
been  said  by  me  as  to  the  comparative  credibility  of  the  wit- 
nesses. The  plaintiffs'  case  stands  wholly,  or  mainly,  upon 
the  credibility  of  Chamberlain  and  Coffin.  Chamberlain 
stands  in  a  peculiar  situation.  He  was  a  co-purchaser  in 
effect.     He  was  the  agent,  who  made  the  bargain.     His  tes- 
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tiinony  is  ^ven  after  several  years  have  elapsed,  and  it  is  of 
mere  oral  conversations  and  statements  made  by  the  other 
parties,  after  great  changes  of  opinion  on  the  part  of  the  plain- 
tiffs as  to  the  value  of  the  property,  and  great  changes  in  its 
market  value.  Chamberlain,  until  a  recent  period,  constantly 
affirmed,  that  the  bargain  was  a  good  one.  He  is  contra- 
dicted in  many  things  stated  by  him,  by  Garland  and  Stetson^ 
jr.  Under  all  the  circumstances, —  the  great  lapse  of  time, 
the  intermediate  acts  and  acquiescence  of  the  plaintiffs,  the 
difficulty  of  giving  entire  credit  to  witnesses,  testifying  to  con- 
versations and  occurrences  several  years  ago,  and  the  conffict 
and  opposition  of  the  evidence  on  many  important  particulars, 
I  should  not  feel  myself  justified  in  saying,  that  there  was  a 
sufficient  ground,  on  which  the  Court  ought  to  pronounce  a 
judgment  for  the  plaintiffs.  I  am  well  satisfied,  that  it  is  my 
duty  to  declare,  that  the  plaintifis  have  not  made  out  their 
case,  and  that  judgment  ought  to  pass  for  the  defendant. 

Judgment  for  the  defendant. 


Henrt  Winsor,  Assignee, 

V. 

Edward  and  Wu.liam  H.  McLellan. 

A  BILL  of  sale  of  one  half  of  a  vessel,  as  collateral  security  for  a  debt,  with 
a  provision,  that  the  mortgagors  may  keep  possession  of  the  vessel,  and  use 
her  for  their  own  benefit  until  default  of  payment,  is  valid,  as  an  imme- 
diate conditional  sale. 

Delivery  of  possession,  to  a  purchaser,  of  a  moiety  of  a  vessel,  when  in  the 
possession  of  the  other  part  owner,  is  not,  in  general,  indispensable  to 
pass  the  property. 

As  between  the  mortga^^or  and  mortgagee  notice  to  the  part^ownex  ia  poc' 
sion  is  not  necessary. 
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By  the  Revised  Statutes  of  Massachusetts,  it  is  not  necessary,  as  between 
the   parties  themscWes,  that  a  mortgage  of  personal  property  should  be 
recorded. 
The   assignee  in  bankruptcy,  except  in  cases  of  fraud,  stands  in  no  better 

situation  than  the  bankrupts  themselves. 
The  fact,  that  one  of  the  mortgagors  made  oath  at  the  custom-house,  subse- 
quent to  the  bill  of  sale,  that  the  vessel  belonged  to  him  and  his  partner, 
cannot  affect  the  rights  of  the  mortgagee. 
The  bankrupts,  some  months  previous  to  thoir  bankruptcy,  conveyed,  by  a 
bill  of  sale,  as  collateral  security  for  a  debt  of  $2000,  one  half  of  a  vessel, 
of  which  the  other  half  was  owned  by  the  master,  and  agreed  to  assign 
all  future  policies  of  insurance  thereon,  as  further  security  for  the  same 
debt,  which  was  done,  it  being  agreed,  that  the  mortgagors  might  use 
the  vessel  for  their  own  benefit,  until  defanlt  of  payment.    The  bill  of 
•ale  was  not  recorded.    The  vessel,  at  the  time  the  bill  of  sale  was  made, 
was  at  sea,  in  the  possession  of  the  master.     Between  that  time,  and  the 
filing  of  the  petition  for  the  benefit  of  the  bankrupt  law  by  the  mortga- 
gors, the  vessel  came  once  to  Boston,  the  place  of  business  and  residence 
of  the  mortgagers,  and  twice  to  Bath,  the  place  of  business  and  residence 
of  the  master,  but  the  mortgagees  did'  not  take  possession.     Five  days 
before  the  filing  of  the  petition  they  sent  notice  to  the  master  of  the  bill 
of  sale.      The  said  mortgaged  moiety  of  the  vessel  having  been  sold  by 
direction  of  tlie  assignee  ;  It  washeld^  that  the  proceeds  of  the  sale  should 
be  paid  to  the  mortgagee. 


This  was  the  case  of  a  question  adjourned  into  the  Circuit 
Court  from  the  District  Court  of  Massachusetts.  The  petition 
set  forth,  that  Edward  and  William  H.  McLellan,  of  Boston, 
merchants  and  co-partners,  of  whom  the  petitioner,  Henry 
Winsor,  of  Boston,  was  the  assignee  in  bankruptcy,  included 
in  the  schedule  of  their  assets  one  half  of  the  brig  Napoleon, 
at  sea,  and  in  the  schedule  of  their  liabilities,  $2000  due  to 
the  trustees  of  Mrs.  Rebecca  S.  McLellan,  secured  by  a  bill 
of  sale  of  one  half  of  the  brig  Napoleon.  The  bill  of  sale 
was  made  Dec.  9,  1841,  and  the  petition  of  the  McLellans 
for  the  benefit  of  the  bankrupt  law  was  filed  Nov.  22,  1842. 
In  the  intermediate  time,  the  trustees  did  not  take  possession 
of  the  vessel,  but  the  bankrupts  employed  her  for  their  own 
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use.  And  on  April  28,  1842,  Edward  McLellan  made  oath 
at  the  custom-house,  that  he  and  his  partner,  and  George  W. 
Jordan,  were  the  owners  of  the  brig.  Jordan  was  the  master 
of  the  vessel,  and  owned  one  moiety. 

The  trustees,  on  the  8th  of  April,  1843,  petitioned  the  court 
for  leave  to  sell  the  half  of  the  brig,  which  had  been  conveyed  to 
them,  and  the  sale  was  authorized  to  be  made  under  the  di- 
rection of  the  assignee.  The  sale  took  place,  and  the  trus- 
tees executed  a  conveyance,  but  the  collector  refused  to  issue 
a  new  register,  unless  upon  a  transfer  by  the  assignee.  The 
assignee  accordingly  executed  a  bill  of  sale  to  the  purchasers, 
and  received  the  purchase  money,  amounting  to  ^1600, 
which  sum  was  subject  to  deductions,  for  payments  and 
charges,  of  $133.59.  The  balance  was  claimed  by  the 
assignee  to  be  paid  into  the  general  fund,  f<ft  the  benefit  of 
the  creditors. 

The  answer  of  the  trustees,  in  addition  to  the  above  facts, 
set  forth,  that  the  policies  of  insurance,  made  upon  the  said 
moiety,  subsequent  to  the  bill  of  sale,  had  been  transfeired 
and  made  payable  to  them,  and  that  it  was  agreed,  at  the  time 
the  bill  of  sale  was  given,  that  the  bankrupts  should  use  the 
vessel  until  default  of  payment.  The  vessel,  at  that  time, 
was  at  sea,  but  between  that  time  and  the  time  of  filing  the 
petition  for  the  benefit  of  the  bankrupt  law  it  had  been  once 
at  Boston,  and  twice  at  Bath,  where  the  master  lived.  The 
trustees  did  not  take  possession ;  but,  on  the  17th  of  Novem- 
ber, 1842,  they  addressed  a  letter  to  the  master,  notifying 
him  of  the  transfer  to  them,  and,  subsequently  to  the  receipt 
of  that  letter,  the  vessel  was  managed  for  the  joint  use  of  the 
trustees  and  the  master.  The  answer  concluded  with  a 
prayer,  that  the  assignee  be  ordered  to  pay  over  to  them  the 
balance  of  the  proceeds  in  his  hands,  and  for  costs. 

Upon  these  facts,  the  question  was  ac^ourned  into  the 
Circuit  Court. 
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Wm.  Chray  for  the  petitioner ;  Sidney  Bartktt  for  the  res- 
pondents. 

Stort,  J.  —  In  considering  the  present  question,  it  should 
be  constantly  borne  in  mind,  that  there  is  no  provision  in  our 
Bankrupt  Act  of  1841,  ch.  9,  corresponding  with  the  provi- 
sion in  the  statute  of  21  Jac.  1,  ch.  19,  <^  10,  ^11,  and  the 
more  recent  statutes  of  England,  respecting  reputed  owner- 
ship in  cases  of  bankruptcy.^   There  is  no  proof,  nor  even  any 
all^ation  of  fraud  between  the  trustees  and  the  bankrupts, 
with  a  view  to  delay  or  defeat  or  defraud  their  creditors,  in 
the  present  transaction.     So  that  the  case  stands  drily  and 
nakedly  upon  the  mere  rights  of  the  assignee,  acting  for  the 
general  creditors,  under  a  general  assignment  in  bankruptcy. 
Now,  the  principle  has  been  long  established,  that  the  assignee 
in  bankruptcy  does  not  stand  in  the  position  of  a  purchaser, 
nor  even  in  so  favorable  a  position  as  an  individual  creditor 
may  stand.^    The  assignee  in  bankruptcy  takes  the  property 
of  the  bankrupt,  in  cases  unaffected  by  fraud,  in  the  same 
plight  and  condition,  that  the  bankrupt  himself  held  it,  and 
subject  to  all  the  equities,  which  exist  against  tlie  same  in  the 
hands  of  the  bankrupt.     This  was  clearly  laid  down  by  Lord 
Hardwicke  in  Brown  v.  Heathcote  (1  Atk.  160,  162),  and  has 
ever  since  been  adhered  to,  not  only  in  Courts  of  Equity,  but 
also,  as  the  case  of  Leslie  v.  Guthrie  (1  Bing.  New  Cas. 
691),  abundantly  shows,  at  law.     But  I  need  not  dwell  upon 
this  point,  as  it  came  very  fully  under  consideration  in  the 
case  of  Randy  Assignee  v.  WinshWy  at  the  last  October  Term 
of  the  Circuit  Court  in  Maine. 


1  See  statute  of  6  Geo.  4,  ch.  16,  b.  72. 

3  2  Story  Eq.  Jurisp.  s.  1228,  a.  1229,  s.  141 1 ;  Lcmgion  v.  Horton 
(1  Hare  R.  547,  563);  Mvir  v.  Schenck  (3  Hill  R.  228);  Mvrray  v.  Lyl- 
hum  (2  John.  Ch.  R.  441, 443);  Deacon  on  Bank.  ch.  10,  s.  3,  pp.  320, 321, 
edit  1827. 
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It  app>ears  from  the  facts  disclosed  by  the  petition  and 
answer,  that  in  July  1841  the  trustees  had  in  their  possession 
$2000  of  trustee  money,  belonging  to  the  cestui  que  tnutj 
Mrs.  S.  M.  McLellan,  the  wife  of  one  of  the  bankrupts,  and 
that  they  lent  that  sum  to  the  firm  of  E.  &  Wm.  H.  McLei- 
Ian,  (the  bankrupts);  and  on  the  9th  of  December,  1841, 
upon  a  settlement  with  the  firm,  they  took  an  accoantable  re- 
ceipt from  the  firm  for  the  payment  of  that  sum  and  interest, 
on  demand ;  and  at  the  same  time,  they  took  as  collateral  se- 
curity a  bill  of  sale  of  the  one  half  of  the  brig  Napoleon, 
then  at  sea,  the  one  half  being  owned  by  the  firm,  and  the 
otlier  half  being  owned  by  one  Jordan,  who  was  then  master 
thereof.  And  it  was  at  the  same  time  agreed,  that  the  policy, 
then  existing  on  the  one  half  of  the  brig  on  behalf  of  the 
firm,  should  be  assigned  to  the  trustees,  and  also  all  policies 
on  her  future  voyages,  as  collateral  security  for  the  same  pur- 
poses. Assignments  were  accordingly  made  on  the  respective 
policies.  No  notice  was  given  to  the  master  of  the  bill  of 
sale  by  the  trustees,  or  otherwise,  until  the  17th  of  Novem- 
ber, 1842,  when  a  letter  was  written  to  him  by  the  trustees, 
informing  him  of  the  fact,  the  brig  then  being  abroad.  Up  to 
this  period  the  firm  had  the  possession  and  use  of  the  brig 
in  common  with  the  master,  and  received  the  profits  and 
earnings  thereof,  the  brig  having  returned  once  to  Boston 
(the  place  of  residence  and  business  of  the  firm),  and  twice 
to  Bath,  the  place  of  residence  and  business  of  the  master. 
The  firm  petitioned  for  the  benefit  of  the  bankrupt  act  on  the 
22d  of  November,  1841,  (five  days  only  after  the  letter  was 
written)  and  were  duly  declared  bankrupts  on  the  3d  of  Jan- 
uary, 1843. 

It  is  under  these  circumstances,  that  the  assignee,  on  behalf 
of  the  general  creditors,  insists  that  the  want  of  delivery  to 
and  possession  by  the  trustees  is  fatal  to  their  claim,  and  that 
no  property  passed  to  them  under  the  bill  of  sale  made  by  tlie 
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bankrupts  to  the  trustees,  one  of  the  trustees  being  one  of 
the  bankrupts.     In  the  petition,  there  is  no  all^ation,  that  the 
bin  of  sale  was  made  to  the  trustees  in  contemplation  of  bank- 
raptcy,  and  therefore,  that  question,  as  well  as  the  question, 
whether  the  conveyance  was  intentionally  fraudulent,  might 
properly  be  laid  aside,  as  not  belonging  either  to  the  allegations 
or  the  proofs  in  the  statements  of  the  parties.    I  shall,  neverthe- 
less, take  occasion  to  speak  a  few  words  to  the  point,  as  if  it 
were  properly  presented  by  the  proceedings  before  the  Court. 
The  first  objection  to  the  conveyance,  taken  by  the  peti- 
tioner, is,  (as  has  been  already  suggested)  that  there  was  no 
delivery  or  possession  of  the  brig  made  or  taken  by  the  trus- 
tees ;  nor,  indeed,  any  notice  of  the  transfer,  given  to  the 
master,  until  five  days  before  the  bankruptcy  ;  so  that,  in  point 
of  fact,  during  all  the  intermediate  period  between  the  con- 
veyance and  the  notice,  the  grantors  had  the  full  possession 
and  use  of  the  brig  and  of  her  profits.     Now,  in  the  first 
place,  it  is  clear,  that  there  can  be  no  delivery  of  possession 
of  a  ship  by  one  part  owner  of  his  share  to  a  purchaser, 
when  the  actual  possession  is  in  another  part  owner ;  such,  for 
instance,  as  in  the  present  case,  where  the  master  is  owner  of 
a  moiety  of  the  vessel,  and  in  actual  possession  thereof.     The 
most,  that  can,  under  such  circumstances,  be  required  is,  that 
the  master,  or  other  part  owners,  should  have  notice-  of  the 
transfer,  so  as  to  put  them  in  a  correct  position,  so  far  as  their 
own  rights  are  concerned.     That  actual  possession  by  a  pur- 
chaser of  the  share  of  a  part  owner  is  not  indispensable,  at 
least  in  ordinary  cases,  is  clearly  estabUshed  in  Addis  v.  Baker 
(I  Anst.  R.  222) ;  and  was  affirmed  in  the  case  of  a  mort- 
gage of  an  undivided  share  of  a  ship,  ia  the  case  of  OiUespie 
V.  CmUis  (Ambler.  R.  652).'     In  the  next  place,  however  the 

1  See  also  Abbott  on  Shipp.  by  Shoe,  pt  1,  ch.  I,  s.  3,  edit.  1840. 
2  Kent  Comm.  s.  45,  p.  132, 4th  edit 
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case  may  be  as  to  a  subsequent  purchaser  without  notieey  or 
to  a  creditor  claiming  by  judgment  and  execution,  where  no 
possession  is  given  by  the  part  owner,  or  notice  of  the  trans- 
fer given   to  the  other  part  owners  in   possession  (which 
may  require  the  application  of  a  different  principle),  it  is  dear, 
that,  as  between  the  parties  themselves  to  the  transfer,  the 
conveyance  will  pass  a  complete  and  effectual  title,  indepen- 
dent of  the  delivery  of  any  possession.     This  is  a  known  and 
old  rule,  applicable  to  the  sale  of  all  personal  chattels.^     In 
cases  of  bankruptcy,  (independently  of  fraud),  as  we  have 
already  seen,  the  assignee  can  take  only  wliat  the  bankrupt 
himself  could  lawfuUy  hold ;  and  he  succeeds  merely  to  thai 
title,  and  nothing  more.     Nay,  even  in  cases  of   reputed 
ownership,  in  bankruptcy,  under  the  [»'ovision  of  the  statute 
of  21  Jac.  1,  ch.  19,  ^  10,  ^11,  the  omission  of  mortgagees 
to  take  possession  of  a  ship  for  nine  months  after  the  trans- 
fer to  them,  and  leaving  the  ship  in  the  intermediate  time  in 
the  possession  and  management  of  the  mcnrtgagors,  has  been 
held  not  to  affect  the  title  of  the  mortgagees,  as  against  the 
assignees  in  bankruptcy,  the  mortgagees  having,  in  fact,  taken 
possession  before  the  bankruptcy  of  the  mortgagors ;  for  the 
court  said,  that  the  ship  could  not  be  treated  as  within  the  ord^ 
and  disposition  of  the  mortgagors  at  the  time  of  their  bank- 
ruptcy.    Lord  Chief  Justice  Abbott  on  that  occasion  added ; 
^'  The  bill  of  sale  might  be  void  upon  the  statute  of  Elizabeth, 
as  against  creditors ;  but  not  as  against  the  parties,  who  exe- 
cuted it ;  and  their  assignees  are  in  this  respect  in  no  better 
situation.^    The  case  of  Briggs  v.  Parkman  (2  Mete  R. 
258)  is  a  very  strong  authority  to  show,  that  the  omission  to 
take  possession  of  the  mortgaged  premises,  being  personal 
property,  and  agreeing,  that  until  condition  broken  the  mort- 

1  See  2  Black.  Comm.  448. 

9  Rohirmn  v.  MeDonndl  (2  Bam.  and  Aid.  134,  136);  see  also  the 
remarks  of  Mr.  Justice  Bayley  in  the  same  case. 
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gagor  may  retain  the  possession  and  use  thereof,  nay,  even  may 
sell  and  dispose  thereof,  substituting  other  property  as  securi- 
ty, are  not  to  be  deemed  per  se  acts  of  fraud  upon  creditors ; 
bat  the  presumption  of  fraud  may  be  repelled,  and  the  con- 
veyance held  good  against  the  general  assignees  under  the 
Insolvent  Act  of  1838,  ch.  163. 

But  it  is  further  objected,  that,  notwithstanding  the  formal 
bill  of  sale  to  the  trustees,  yet,  taking  the  other  papers,  the 
receipt  given  by  the  trustees,  and  the  order  on  the  policies,  it 
was  not  the  intention  of  the  parties,  that  the  title  should  pass 
to  the  trustees,  but  that  the  bill  of  sale  and  order  were  to  be 
held  as  collateral  security,  and  on  repayment  of  the  debt,  the 
^  ImII  of  sale  and  order  for  insurance  shall  be  returned  to  the 
owners,  and  be  null  and  void."     It  strikes  me,  that  this  is  a 
very  forced  and  unnatural  construction  of  the  proceedings  of 
the  parties.     Their  manifest  object  was  to  give  collateral 
security  to  the  trustees,  by  way  of  mortgage  on  the  vessel 
itself,  and  on  the  policies  underwritten  thereon,  and  not  merely 
for  them  to  hold  the  bill  of  sale  as  a  formed  instrument  by 
way  of  pledge,  without  giving  effect  to  it  as  a  conditional 
transfer  of  the  property.     The  permission  of  the  owners  to 
take  the  profits  and  earnings  of  the  vessel  in  the  intermediate 
time,  and  until  the  debt  was  to  be  paid,  was  not  inconsistent 
with,  but  in   pursuance  of,  the  original  agreement.     The 
policies  were  underwritten,  exactly  as  they  should  be,  in  the 
name  of  the  mortgagors,  who  were  the  general  owners,  subject 
only  to  the  rights  of  the  mortgagees.     The  subsequent  change 
of  the  papers  by  Edward  McLellan,  without  the  consent  or 
knowledge  of  the  trustees,  could  not  change  their  rights,  even 
if  he  intended  thereby  to  affect  them,  of  which  there  is  not 
any  evidence.     In  short,  it  appears  to  me,  that  no  other  sen- 
sible construction  can  be  put  upon  the  original  transaction, 
than  to  treat  it  as  an  immediate  conditional  sale  of  the  moiety 
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of  the  vessel  to  the  trustees,  as  collateral  security  for  the  debt 
due  to  them. 

But,  then,  it  is  said,  that  if  the  bill  of  sale  is  to  be  deetned, 
with  the  acgompauying  papers,  to  have  created  a  mortgai§pe^ 
(as  I  think  it  clearly  did)  then  it  is  void,  because  it  was  not 
recorded,  as  required  by  the  Revised  Statutes  of  Massachu- 
setts, ch,  74,  ^  5.    That  section  provides,  '^  That  no  mortgage 
of  personal  property,  hereafter  made,  shall  be  valid  against 
any  other  person,  than  the  parties  thereto,  unless  possesuon  of 
the  mortgaged  property  be  delivered  to  and  retained  by  the 
mortgagee,  or  unless  the  mortgage  be  reonded  by  the  deck 
of  the  town  where  the  mortgagor  resides."     It  may  well  ad- 
mit of  doubt,  whether  the  statute  was  intended  to  ap|dy  to 
any  cases  of  mortgages  of  undivided  interests  in  personal 
property^  of  which,  of  course,  no  exclusive  posseseocm  could 
be  given  to,  or  retained  by,  the  mortgagee.     But,  assuming  it 
to  be  otherwise,  still  the  statute  expressly  holds  such  unre- 
corded mortgages  to  be  valid  between  the  parties ;  and  the 
assignees  in  bankruptcy,  as  we  have  already  seen,  except  in 
cases  of  fraud,  take  only  what  the  bankrupt  himself  is  enti- 
tled to. 

But  then  again,  it  is  urged,  that  the  transaction  is  v(»d 
under  the  second  section  of  the  Bankrupt  Act  of  1841,  ch.  9, 
as  a  conveyance  made  in  contemplation  of  bankruptcy,  and 
for  the  purpose  of  giving  the  trustees  an  undue  preference  as 
creditors.  Now,  this  argument  is  mainly,  if  not  wholly,  found- 
ed upon  the  ground,  that  the  conveyance  is  not  to  be  treated 
as  a  sale  or  conveyance  of  the  moiety  of  the  vessel  to  the 
trustees  until  the  17  th  of  November,  1842,  (only  five  days 
before  the  bankniptcy),  when  they  gave  notice  to  the  master 
of  the  brig  of  their  title,  which  notice,  however,  as  the  brig 
was  then  abroad,  did  not  reach  the  master  until  Jong  after- 
wards. But  it  appears  to  me,  that  the  foundation,  on  which 
the  argument  rests,  utterly  fails ;  for  in  the  view,  which  I  take 
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of  the  matter,  the  bill  of  sale  took  effect,  as  a  mortgage,  at  the 
time  of  the  execution  and  delivery  thereof  to  the  trustees  on 
the  9th  of  December,  1841.     There  is  no  pretence  to  say, 
that  at  that  time,  either  the  mortgagors  or  the.  trustees  con- 
templated any  bankruptcy  of  the  mortgagors.     The  notice  to 
the  master  was  not  necessary  to  found  a  title  in  the  trustees ; 
but  it  was  at  most  only  an  assertion  of  their  title,  necessary  to 
be  made  for  the  protection  of  the  master,  and  for  the  protec- 
tion of  the  trustees  against  any  subsequent  bona  fide  purchaser 
<Mr  judgment  creditor.    The  notice  took  effect  from  the  time, 
when  it  was  sent  to  the  master ;  and  the  time,  when  it  reached 
him,  is  not  material,  so  far,  at  least,  as  the  present  assignee  is 
comsemed.    Th^  only  remaining  consideration,  under  any 
aspect  of  the  case,  would  be  as  to  the  conveyance  being 
founded  in  a  positive  actual  fraud  upon  the  creditors  of  the 
bankrupt     But  this,  upon  the  facts  stated  in  the  case,  cannot 
be  either  inferred  or  presumed.    And,  indeed,  as  has  been 
already  suggested,  no  question  arises  under  the  petition  and 
answer  in  the  present  case,  either  as  to  the  conveyance  having 
been  made  in  contemplation  of  bankruptcy,  oi  with  an  intent 
to  defraud  the  creditors  of  the  bankrupt. 

Upon  the  whole,  I  shall  direct  it  to  be  certilfied  to  the  Dis- 
trict Court,  upon  the  question  adjourned  into  this  Court, 
that  upon  the  Acts  set  forth  in  the  said  petition  and  answer, 
the  said  one  half  of  the  said  brig  Napoleon,  after  the  said 
Edward  and  W.  H.  McLellan  were  decreed  bankrupts,  was 
the  property  of,  and  should  be  holden  by  the  said  trustees,  for 
the  benefit  of  the  said  Rebecca  McLellan,  and  that  it  was  not 
the  property  of,  or  to  be  holden  by  the  said  assignee,  for  the 
benefit  of  the  creditors  of  the  estate  of  the  said  bankrupU. 
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In  the  Matter  of  Epheaim  Brown,  in  Bankrdptct. 

The  characteristics,  which  distinguish  checks  from  bills  of  exchange,  are, 
that  checks  are  always  drawn  on  a  bank  or  banker ;  that  they  are  payable 
immediately  on  presentment  and  without  days  of  grace ;  that  they  are  not 
presentable  for  acceptance,  but  only  for  payment  The  want  of  doe 
presentment  of  a  check  and  of  notice  of  tlie  non-payment  thereof,  only 
exonerates  the  drawer  in  so  far  as  actual  damages  have  thereby  resulted 
to  him. 

A  check  is  an  appropriation  of  the  drawer's  funds  in  the  hands  of  the  banker 
to  the  amount  thereof,  and  consequently  the  drawer  has  no  right  to  with- 
draw them  before  the  check  is  paid. 

If  the  drawer  of  a  check  sustain  no  damage  by  want  of  due  preeentment 
and  notice,  and  the  non-payment  of  the  check  arise  from  his  own  de* 
fault,  or  from  his  want  of  funds,  he  is  liable  to  the  holder  for  the  full 
amount  of  the  check. 

The  holder  of  a  check  is  not  bound  to  receive  part-payment  thereof,  even  if 
the  bank  be  willing  to  pay  it  in  part.    He  has  a  claim  to  the  entire  sum 
named  therein 

In  cases  of  a  fluctuating  balance  between  the  drawee  and  the  drawer  of  a 
bill  of  exchange,  or  where  a  drawer  draws  in  the  belief,  that  he  has 
funds,  or  in  the  reasonable  expectation,  that  he  shall  have  funds  to  meet 
it,  he  is  entitled  to  notice  of  its  non-payment ;  but  otherwise,  he  is  not. 

Certain  checks  were  drawn  in  favor  of  C.  by  Green,  the  general  agent  for 
D.,  as  collateral  security  for  a  promissory  note,  made  by  them,  payable  to 
D.  for  his  accommodation,  which  said  note  was  discounted  at  the  Grand 
Bank  of  Marblehead,  and  not  being  paid  by  D.  was  taken  up  by  C.  The 
checks,  which  were  for  $703.50,  $726.53,  respectively,  were  made  paya- 
ble to  C.  or  order,  on  two  certain  days,  and  were  presented  on  those  days, 
but  not  on  the  last  days  of  grace ;  but  during  the  three  days  of  grace, 
the  drawer  had  not  sufficient  funds  in  the  bank,  on  which  they  were 
drawn,  to  pay  either,  although  there  was  a  small  balance  there  in  his  favor. 
It  was  kddf  that  the  checks  were  properly  presented,  and  were  not 
entitled  to  days  of  grace ;  that  D.  was  not  entitled  to  notice,  and  that, 
even  if  the  checks  had  not  been  properly  presented,  and  notice  had  not 
been  properly  given,  D.  was  liable  for  money  paid  by  C.  at  his  request  and 
for  his  use  ;  that  the  fact,  that  they  were  payable  at  a  certain  day,  and 
not  on  demand,  did  not  change  their  nature  from  checks  to  bills  of  ex- 
change, and  that  Green,  being  the  general  agent  of  D.  was  fully  empow- 
ered to  waive  the  presentment  of  the  checks  and  the  giving  of  notice. 
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Messrs.  Wm.  Courtis  &  Co.  proved  as  a  debt  against  the 
estate  of  Ephraim  Brown,  a  bankrupt,  the  following  checks : 

"  Granite  Bank.  703  dolls.  50  cts.  Boston,  April  18th, 
1841.  Pay  to  W.  Courtis  &  Co.,  18th  May,  or  bearer,  seven 
hundred  three  dollars  thirty  cts.  To  the  Cashier.  Ephraim 
Brown,  by  J.  W.  Green." 

"  Granite  Bank.  726  dolls.  52  cts.  Boston,  April  18th, 
1841.  Pay  to  W.  Courtis  &  Co.,  10th  June,  or  bearer,  seven 
hundred  twenty-six  dollars  fifty-two  cts.  To  the  Cashier. 
Ephraim  Brown,  by  J.  W.  Green." 

Whereupon,  Henry  Winsor,  assignee  of  Ephraim  Brown, 
filed  a  petition  to  the  District  Judge  to  expunge  the  claim  of 
W.  Courtis  &  Co.  from  the  list  of  debts,  proved  against  the 
bankrupt's  estate,  and  setting  forth  the  following  specification 
of  the  reasons  to  support  the  petition : 

''  Ist.  He  says,  that  the  papers,  set  forth  in  the  said  T. 
Courtis's  proof,  as  checks  of  said  £.  Brown,  are,  in  fact,  bills 
of  exchange,  and  that  he,  as  drawer,  is  entitled  to  all  the 
rights  of  drawers  of  such  bills. 

^^  S^nd.  That  whether  said  papers  are  to  be  considered  as 
checks  or  bills,  the  said  E.  Brown  was,  in  tht3  circumstances 
of  this  case,  entitled  to  expect,  that  they  should  have  been 
duly  presented  for  payment  to  the  drawee,  and  demand  made, 
and  that  notice  of  their  dishonor  should  have  been  duly  given 
to  said  E.  Brown  ;  and  he  avers,  that  such  demand  and  notice 
have  not  been  made  and  given. 

John  Codman,  Counsel  for  said  Assignee." 

Afterwards  Thos.  Courtis,  of  the  firm  of  W.  Courtis  &  Co. 
filed  a  petition  to  the  District  Judge,  which,  after  setting  forth 
the  above  stated  facts,  proceeds  as  follows : 

<<  And  your  petitioner  further  represents,  that,  in  the  course 
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of  making  preparation  to  meet  and  contest  the  allegations  of 
the  said  assignee  in  the  premises,  to  wit,   on  the  sixteenth 
day  of  December  instant,  your  petitioner  discovered  evidence, 
tending  to  prove  the  following  facts,  which  your  petitioner 
avers  and  alleges,  viz.   That  on  the  eighteenth  day  of  April, 
1841,  one  Joseph  W.  Green,  then,  and  for  a  long  time  previ- 
ous, the  duly  authorized  agent  of  the  said  bankrupt,  at  the 
request  of  the  said  bankrupt,  borrowed  of  the  said  William 
Courtis,  for  the  use  and  accommodation  of  the  said  bank- 
rupt,  the   negotiable  promissory  note  of  the   said  William 
Courtis  &  Co.,  in  the  words   and  figures  following,  to  wit, 
"$1450.     Boston,  April  18th,  1841.     For  value  received, 
we  promise  to  pay  Ephraim  Brown,  or  order,  fourteen  hun- 
dred and  fifty  dollars  in  four  months.     (Signed).     William 
Courtis  &  Co."    Which  said  promissory  note  was  delivered  bj 
the  said  Green  to  the  said  bankrupt,  who  endorsed,  and  pro- 
cured the  same  to  be  discounted  at  the  Grand  Bank  in  Mar- 
blehead,  the  proceeds  of  said  discount  being  appropriated  by 
the  said  Brown  to  his  own  use. 

"  And  your  petitioner  further  all^;es,  that  the  said  promis- 
sory note,  at  its  maturity,  was  not  paid  by  the  said  bankrupt, 
but  was  paid  by  the  said  William  Courtis  &  Co.  for  the  use 
and  accommodation  of  the  said  bankrupt,  and  the  amount  so 
paid,  together  with  interest  thereon,  is  still  jusdy  due  from 
the  said  bankrupt  to  the  said  William  Courtis  &  Co.    And 
your  petitioner  further  alleges,  that  at  the  time  when  the  said 
promissory  note  was  made  and  delivered  to  the  said  Green  for 
the  said  bankrupt,  the  said  Green,  in  the  name  and  behalf  of 
the  said  bankrupt,  drew  the  checks  described  in  said  proof) 
as  a  security  to  the  said   William  Courtis  &  Co.  against 
their  liability  upon  the  said  note ;   and  to  this  end  the  said 
checks  were  made  payable  prior  to  the  maturity  of  the  said 
note,  and  the  interest  on  each  moiety  of  the  sum  expressed  in 
said  note  from  the  day,  on  which  each  check  was  payable,  to 
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the  day  of  the  maturity  of  the  said  note,  being  discounted,  the 
said   checks  were  drawn  accordingly.     And  your  petitioner 
further  alleges,  that,  on  the  day,  when  the  said  checks  wer^ 
dra^^n  and  delivered,  the  said  bankrupt  had  no  right  to  draw 
the  same,  or  to  expect  that  the  same  would  be  paid ;  and  that 
on  the  days  when  the  said  checks  respectively  became  due, 
the  bank,  on  which  they  were  drawn,  could  not,  and  did  not 
pay  the  same,  for  want  of  funds  of  the  said  bankrupt ;   and 
that  the  said  Green,  after  the  said  checks  were  made  and  de- 
fivered,  and  before  either  of  them  became  due,  still  acting  in 
that  behalf,  as  the  duly  authorised  agent  of  the  said  bank- 
rupt, informed  the  said  William  Courtis,  that  the  same  would 
Dot  be  paid,  and  requested  him  not  to  present  the  same  at  the 
bank  on  which  they  were  drawn." 

The  case  was  adjourned  from  the  District  Court  into  the  Cir- 
cuit Court,  upon  the  following  agreed  statement  of  facts : 

"  It  is  agreed  by  the  parties,  that  the  checks,  recited  in  the 
flaid  proof  of  debt,  were  drawn  by  an  authorised  agent  of  the 
bankrupt  in  his. name  and  on  his  behalf.  At  the  opening  and 
close  of  the  days,  on  which  the  said  checks  were  drawn  and 
delivered  to  the  said  William  Courtis  &  Co.,  the  balance  on 
the  books  of  the  bank,  on  which  they  were  drawn,  to  the 
credit  of  said  Brown,  was  $30.89.  The  said  check  for 
^703.50  was  presented  by  a  servant  of  Courtis  &  Co.,  at  the 
counter  of  the  Granite  Bank,  during  business  hours,  on  the 
eighteenth  day  of  May,  1841,  and  the  teller  replied,  ^  there 
is  nothing  here.'  The  said  check  for  ||  726.52  was  presented 
at  the  counter  of  the  said  bank  twice  in  business  hours,  by  an 
agent  of  the  said  Courtis  &  Co.,  on  the  tenth  day  of  June, 
1841,  and  the  teller  replied  each  time,  'it  is  not  good.'  On 
the  next  day,  the  servant  of  Courtis  &  Co.  again  presented 
both  checks  at  the  counter  of  the  said  bank,  in  business  hours, 
and  inquired  if  any  money  had  been  deposited  to  meet  those 
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checks,  and  the  teller  replied,  '  there  has  not'  In  pcnnt  of 
fact,  there  was  a  balance  to  the  credit  of  the  bankrupt  on  the 
books  of  the  bank  on  the  18th,  19th,  20th,  and  2l8t  days  of 
May,  of  #6.1 1,  and  on  the  10th,  11th,  12th,  and  13th  days  of 
June,  a  balance  of  $20.72. 

<'  And  the  said  creditors  introduced  the  depositiooB  of  Jo- 
seph W.  Green  and  Robert  H.  Darrah. 

'^  At  the  request  of  the  parties,  it  is  ordered  by  the  Court, 
that  the  questions,  whether  upon  the  facts,  agreed  by  the 
parties,  and  stated  in  the  said  depositions,  the  proof  of  debt 
made  by  the  said  Courtis  &  Co.  et  ah  or  any  part  thereof, 
ought  to  be  expunged ;  and  whether  the  said  Courtis,  et  oL 
are  entitled  to  any,  and  what  relief,  under  their  petition,  filed 
since  the  making  of  said  proof,  be  and  the  same  are  hereby 
adjourned  into  the  Circuit  Court,  to  be  then  heard  and  de- 
termined. 

Francis  Bassett,  Clerk  of  the  Court," 


C( 


The  case  was  argued  by  John  Codman^  for  the  asaigiiee ; 
and  by  W.  W.  Story^  (with  whom  was  Cr.  T.  Curtis)  for 
the  Messrs.  Courtis. 

Codmatij  for  the  assignee,  aigued  as  follows : 
1.  The  evidences  of  debt  filed  by  Messrs.  Courtis  are  not 
checks,  but  inland  bills  of  exchange ;  and  the  fact,  that  the 
time  of  payment  was  future  and  certain,  distinguishes  these 
instruments  from  checks ;  Cruger  v.  Armstrong  (3  Johns* 
Cas.  9)  ;  Bayley  on  Bills,  236  ;  Merchants'  Bank  v.  Spicer  (6 
Wend.  445)  ;  Mohawk  Bank  v.  Brodenck  (10  Wend.  304)  ; 
Story  on  Bills,  63.  These  papers,  then,  being  bills  of  ex- 
change, the  dmwer  of  them  is  entided  to  insist,  that  they 
should  be  duly  presented,  and  notice  of  their  dishonor  given  to 
him,  (Story  on  Bills,  251, 346, 400).  Nor  does  the  ftu^t,  that 
there  was  a  deficiency  of  funds  in  the  bank  to  meet  thess 
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checks  by  any  means  excuse  demand  and  notice,  for  so  long 
ns  there  were  any  funds,  however  inadequate,  the  drawer  is 
entitled  to  bis  strict  right  of  a  proper  presentment  and  notice. 
Bayley  on  Bills,  316,  317 ;  Story  on  Bills,  252,  311 ;  Lut- 
d^e  V.  McDowell  (2  Nott  and  McCord,  256) ;  Blackhan  v. 
Dwren  (2  Camp.  504)  ;  Legge  v.  Thorpe,  (12  East,  176)  ;  Bick- 
ford  ▼.  Ridge  (2  Camp.  539)  ;  Haig  v.  Mo$e$  (2  Nott  and 
McCord,  483). 

In  this  case,  the  checks  were  drawn  bona  Jide^  and  the  tes- 
tmony  of  Mr.  Green  shows,  that  he  had  an  inmiediate  ezpec- 
latioa  of  funds  in  the  bank  in  order  to  meet  them. 

No  proper  demand  was  made.  It  was  not  suifficient,  that 
the  checks  were  presented  on  the  day  named  therein,  for  they 
were  not  due  until  the  days  of  grace  had  expired.  By  the 
Massachusetts  Revised  Statutes,  ch.  33,  ^  5,  grace  is  to  be  al- 
bwed  on  all  bills  and  orders  for  money  payable  at  a  future 
day  certain.  This  statute,  therefore,  controls  these  checks, 
haasmuch  as  being  payable  at  a  future  day  certain,  they  come 
within  its  terms. 

Nor  was  proper  notice  given ;  for  the  mere  fact,  that  the 
drawer  knew  that  he  had  no  funds  in  the  bank  does  not 
amount  to  notice.  It  is  a  strict  right  to  which  Brown  was  en- 
titled, by  the  principles,  which  govern  bills  of  exchange. 

If  any  weight  is  to  be  given  to  the  waiver,  by  Green,  of  pre- 
sentment and  notice,  it  can  only  apply  to  the  first  check ;  for 
it  was  made  nearly  a  month  before  the  second  became  due, 
and,  as  he  speaks  of  being  in  funds  in  a  few  days^  he  could 
only  have  been  speaking  of  the  first. 

Story  J  for  the  plaintiffs,  said  : 

1.  These  were  checks  dmwn  by  Green,  as  agent  of  Brown, 
within  the  scope  of  the  authority  expressly  conferred  upon 
him  by  his  principal.  Green  is,  therefore,  bound  to  pay  them, 
wheUiet  he  knew,  that  they  were  drawn  or  not.    The  whole 


508  MASSACHUSETTS. 


In  the  Matter  of  Brown. 


evidence  shows,  that  Green's  authority  was  unlimited,  and 
that  he  was  held  out  to  the  public  by  Brown  as  his  general 
agent.     This,  by  the  very  first  principles  of  agency,  renders 
the  principal  liable  for  all  his  acts,  unless  they  were  known  to 
exceed  his  authority.     If  Green,  therefore,  merely  pretended 
to  have  an  authority,  which  he  had  not,  he  would  render  his 
principal  liable  to  all  persons  trusting  in  good  iaith  to  such  a 
pretence.     Third  persons  are  not  bound  to  scrutinize  the 
powers  of  general  agents,  but  they  may  trust  to  their  apparent 
authority  (Story  on  Agency,  ^  183).     Brown  and  Green  are, 
therefore,  to  be  considered  as  one  person,  in  this  transaction. 

2.  These  were  merely  checks,  payable  on  a  future  day  cer- 
tain. They  are  not  promissory  notes,  nor  bills  of  exchange, 
and  are  not  to  be  governed  by  the  same  exact  rules.  They 
are  merely  orders  upon  the  bank  to  pay  the  sums  named 
therein,  and  are  not  a  promise  to  pay,  but  a  draft  for  a  ddbt 
due.  The  fact,  that  the  day  of  payment  is  fixed  and  certain, 
does  not  alter  the  character  of  these  instruments,  so  as  to 
make  them  bills  of  exchange ;  it  is  merely  directory,  and  by 
no  means  in  the  nature  of  a  condition  precedent,  as  would 
have  been  the  case  if  the  instruments  had  been  notes. 

These  checks,  therefore,  not  being  bills  of  exchange,  or 
promissory  notes,  are  not  entitled  to  days  of  grace,  any  more 
than  checks  payable  on  demand ;  and  presentment  on  the 
days  specified  therein  was  proper  and  sufiScient.  If  there 
were  any  doubt  about  this  point,  the  invariable  custcnn  of 
merchants  and  bankers  would  determine  it  to  be  as  stated. 

3.  A  check,  however,  bears  an  analogy  to  a  note,  in  some 
respects.  Brown  may  be  considered  as  the  maker,  and  the 
bank  as  the  place  of  payment.  Now,  the  holder  of  a  note  is 
not  bound  to  make  a  presentment  thereof,  before  he  can  bring 
an  action  against  the  maker,  where  the  time  and  place  of  pay- 
ment are  specified ;  for  the  action  itself  is  presentment  and  no- 
tice.   Nor  need  presentment  and  notice  be  proved,  in  order  to 
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render  the  maker  liable  ;  it  is  only  a  matter  of  defence  by  the 
maker,  that  he  was  ready  and  present  at  the  place,  and  had 
the  money  there  to  pay  the  note.  The  maker  of  these  checks, 
then,  must  prove,  that  he  had  funds  at  the  bank  to  meet  them 
iriien  due,  and  that  he  was  ready  to  pay  them,  or  he  will  still 
be  liable,  although  there  should  have  been  no  presentment  or 
notice.  The  agreed  statement  of  facts  finds,  however,  that 
he  had  not  funds  sufficient  to  pay  these  checks  at  the  bank. 

If  the  maker  of  a  note  sustain  any  injury  by  non-present- 
ment, the  burden  of  proof  is  upon  him  to  show  it ;  and  if  he 
do  show  it,  and  it  be  susceptible  of  estimation,  he  can  recover 
damages  pro  tanto  only.  Now,  in  the  present  case,  there  is 
no  pretence  that  any  injury  resulted  to  Brown  from  want  of 
presentment  and  notice.  On  the  contrary,  the  non-present- 
ment was  a  benefit :  it  postponed  the  claim. 

4.  These  checks  also  resemble,  in  some  respects,  bills  of 
exchange.  The  holder  of  a  bill,  however,  is  generally  bound 
to  make  presentment  thereof  and  give  due  notice  of  its  dis- 
honor. But  this  is  only  a  general  rule,  and  the  exception  is, 
that  where  there  are  no  funds  in  the  drawee's  hands,  and  no 
promise  or  obligation  by  the  drawee,  authorising  the  drawing 
the  bill,  no  presentment  or  notice  is  necessary.  The  reason 
of  the  rule  is,  that  injury  may  accrue  to  the  drawer,  from  non- 
presentment  and  want  of  notice.  The  reason  of  the  excep- 
tion is,  that  in  cases  where  it  applies  no  injury  can  accrue. 
Presentment  in  the  present  case  would  have  been  useless,  for 
there  were  not  sufficient  funds  of  the  drawer  at  the  bank  to 
pay  either  check,  and  the  fact,  that  there  was  a  small  sum 
there  in  his  favor,  does  not  make  a  presentment  necessary ; 
because  a  check,  or  bill  of  exchange,  or  note,  is  an  entirety, 
and  the  holder  thereof  is  not  bound  to  receive  a  part.  Nor 
would  the  bank  be  bound  to  pay  a  part,  as  the  holder  would 
not,  in  such  a  case,  be  willing  to  part  with  the  evidence  of 
debt 
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Nor  was  notice  necessary ;  for  Brown  knew,  or  oaght  to 
have  known,  that  he  had  no  funds  in  the  bank  to  pay  the 
checks,  and,  therefore,  he  knew,  that  they  were  not  paid. 
Knowledge  is  notice.  Besides,  right  to  presentment  and  no- 
tice belongs  to  endorsers  only,  and  in  respect  of  them  only 
does  the  want  thereof  afford  an  absolute  presumption  of  in- 
jury. But,  as  between  drawer  and  drawee,  the  presumption  of 
injury  is  only  prima  facie,  and  may  be  rebutted  by  evidence, 
that  no  injury  was,  in  fact,  sustained.  Beckendike  v.  jBo&ium 
(1  Term  R.  405)  ;  Rogers  v,  Stephens  (2  Term  R.  713) ; 
Legge  V.  Thorpe  (12  East,  R.  171)  ;  Story  on  Bills  of  Ei- 
change,  <^  367. 

The  only  cases  in  which  presentment  or  notice  have  been 
held  to  be  necessary  in  the  case  of  a  bill  of  exchange  drawn 
upon  a  bank  or  banker,  not  having  sufficient  funds  of  the 
drawer  to  meet  it,  are  cases  where  there  vna  a  fluctaating 
balance,  and  where  the  drawer  drew  upon  the  fair  supposition 
that  he  had  funds,  or  that  there  would  be  funds  to  meet  it  by 
the  time  that  it  was  due ;  and  the  reason  for  requiring  notice  is, 
that  otherwise  the  drawer  would  suppose  the  bill  to  be  paid. 
But  that  is  not  this  case. 

5.  If  these  were  inland  bills  of  exchange,  Brown  was  the 
drawer  and  the  bank  the  acceptor.  Now,  Brown  had  no  right 
to  draw  upon  the  bank  without  having  sufficient  funds  there, 
or  without  a  reasonable  expectation,  that  there  would  be  funds 
there  when  the  bills  were  due.  As  Brown  had  no  funds  there, 
and  as  no  expectation  is  shown  to  have  existed  on  his  part, 
that  funds  would  be  there,  the  drawing  of  these  checks  was  a 
fraud  upon  the  drawer,  and  absolves  the  holder  from  present- 
ment and  notice. 

6.  Besides,  there  was  an  express  waiver  of  presentment  and 
notice  by  Green,  and  he  was  fully  authorised  as  the  agent  oi 
Brown  to  make  such  a  waiver. 

In  respect  to  the  Equity  of  the  case,  we  would  say,  that  the 
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right  to  presentment  and  notice  is  a  mere  technical  right,  the 
noD-ccNnpliance  with  which  worked  no  injury,  and  that  to  set 
up  sach  a  right  to  avoid  the  payment  of  a  just  debt^  which  has 
never  been  paid,  is  inequitable.     A  presentment  was  made  on 
the  day  on  which  the  checks  were  supposed  by  both  parties  to 
be  due,  and,  as  we  contend,  they  were.     Green's  waiver  re- 
fen  to  this  day.    And  yet,  by  a  mere  technical  objection.  Brown 
chums  to  be  absolved  from  paying  a  debt,  which  he  justly 
owes,  and  in  respect  to  which,  as  far  as  he  knew  at  the  time, 
Measrs.  Courtis  &  Co.  did  all  that  was  necessary.     If  a  Court 
of  law  shrink  from  rigidly  enforcing  this  technical  right,  and 
introduce  exceptions,  where  no  injury  results,  will  not  a  Court 
of  Equity  insist,  that  injury  shall  be  shown  as  a  basis  of  de- 
fence? 

Stoby,  J.  —  I  cannot  say,  that  I  entertain  any  doubt  upon 
either  of  the  questions,  which  have  been  aigued  in  this  case, 
although  they  are  presented  under  somewhat  novel  circumstan- 
ces. The  argument  for  the  assignee  resolves  itself  into  these 
points,  (1).  That  these  instruments,  although  in  the  form  of 
checks,  are,  in  fact,  inland  bills  of  exchange,  and  governed  by 
all  the  rules  thereof,  as  to  presentment  and  notice.  (2).  That 
here  no  due  notice  was  given  to  the  drawer  of  the  present- 
ment and  dishonor  of  these  checks ;  and  that  the  circumstances, 
leUed  on  as  a  waiver,  do  not  justify  the  conclusion.  (3).  That 
the  fiBbcts,  relied  on  in  the  petition  of  the  Messrs.  Courtis,  do 
not  change  the  legal  posture  of  tlie  case,  or  entitle  them  to 
any  relief  in  Equity. 

In  respect  to  the  first  point,  the  argument  pressed  is,  that 
checks  are  always,  and  properly,  payable  on  demand,  and  that 
when  payable  at  a  future  time,  they  become,  to  all  intents  and 
purposes,  inland  bills  of  exchange.  But  I  am  not,  by  any 
means,  prepared  to  admit  the  validity  or  force  of  this  distinc- 
tion ;   and  no  case  has  been  cited,  which,  in  my  judgment. 
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satisfactorily  establishes  it.     A  check  is  not  less  a  check, 
cause  it  is  post-dated,  and  thereby  becomes,  in  effect,  paya- 
ble at  a  future  and  different  time  from  that,  on  which  it  is 
drawn,  or  issued.     This  is  sufficiently  apparent  from  the  case 
of  Allen  V.  Keeves  (1  East,  R.  435).     That  it  may  be  de* 
clared  upon  as  a  bill  of  exchange,  is  no  proof,  that  it  may  not 
also  be  declared  upon  as  a  check.     In  many  cases,  they  are 
identical  in  their  legal  results ;   but  by  no  means  in  all.    Mr. 
Chitty  very  properly  says,  that  a  check  nearly  resembles  a  bill 
of  exchange ;   but  (he  adds)  it  is  uniformly  made  payable  to 
bearer,  and  should  be  drawn  upon  a  banker,  or  a  person  act- 
ing as  such.^     I  agree,  that  it  nearly  resembles  a  bill  of  ex- 
change ;  but  nullum  simile  est  idem.     It  is  commonly,  although 
not  always,  made  payable  to  the  bearer  ;  but  I  conceive  it  to 
be  still  a  check,  if  drawn  on  a  bank  or  banker,  although  pay- 
able to  a  particular  party  only  by  name,  or  to  him  or  his 
order.     It  is  usually,  also,  made  payable  on  demand ;  al- 
though I  am  not  aware,  that  this  is  an  essential  requisite. 
The   distinguishing  characteristics  of  checks,  as   contradis- 
tinguished from  bills  of  exchange,  are  (as  it  seems  to  me),  that 
they  are  always  drawn  on  a  bank  or  banker ;   that  they  are 
payable  immediately  on  presentment,  without  the  aUowance 
of  any  days  of  grace  ;  and  that  they  are  never  presentable  for 
mere  acceptance ;  but  only  for  payment.    Mr.  Chancellor  Kent, 
in  his  learned  Commentaries,  (3  Kent's  Comm.  75,  4th  ed.), 
says  :  '*  A  check  upon  a  bank  partakes  more  of  the  character 
of  a  bill  of  exchange  than  of  a  promissory  note.     It  is  trans- 
ferable like  a  bill  of  exchange.     It  is  not  a  direct  promise  by 
the  drawer  to  pay  ;  but  it  is  an  undertaking,  on  his  part,  that 
the  drawee  shall  accept  and  pay,  and  the  drawer  is  answera- 
ble only  in  the  event  of  the  failure  of  the  drawee  to  pay." 
But  he  has  more  fully  explained  his  real  meaning  in  a  note  to 

1  Chitty  on  Bills,  8t]i  edit  ch.  11,  p.  545. 
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the  index  to  the  fourth  edition  of  his  Commentaries  (4  Kent's 
Comm.  p.  549,  note  *,  4th  edition),  which  I  adopt  with  en- 
tire confidence,  as  expressive  of  my  own  opinion :  ^<  A  check 
(says  he)  differs  from  a  bill  of  exchange  in  this,  that  it  has  no 
days  of  grace,  and  requires  no  acceptance  distinct  from  prompt 
payment.  The  drawer  of  a  check  is  not  a  surety,  but  the 
principal  debtor,  as  much  as  the  maker  of  a  promissory  note. 
The  check  is  the  acknowledgment  of  a  certain  sum  due.  It 
is  an  absolute  appropriation  of  so  much  money  in  the  hands 
of  his  banker  to  the  holder  of  the  check,  and  there  it  ought 
to  remain  until  called  for,  and  unless  the  drawer  actually  suf- 
fers by  the  delay,  as  by  the  intermediate  feilure  of  his  banker, 
he  has  no  reason  to  complain  of  delay  not  unreasonably  pro- 
tracted. If  the  holder  does  so  unreasonably  delay,  he  assumes 
the  risk  of  the  drawee's  failure,  and  he  may.  under  circumstan- 
ces, be  deemed  to  have  made  the  check  his  own,  to  the  dis- 
chaige  of  the  drawer.  But  this  is  quite  distinct  from  the  strict 
role  of  diligence  applicable  to  a  surety,  in  which  Ught  stands 
the  endorser,  who  has  a  right  to  require  diligence  on  the  part 
of  the  holder,  to  relieve  him  from  responsibility.  It  is  true, 
however,  that  there  is  so  much  analogy  between  checks  and 
bills  of  exchange,  and  negotiable  notes,  that  they  are  frequent- 
ly spoken  of  without  discrimination."' 

The  case  of  Cruger  v.  Armstrofig  (3  John.  Cas.  5)  does  not 
inculcate  any  different  doctrine,  wh^i  correctly  considered. 
And  the  case  of  Conroy  v.  Warren  (3  John.  Cas.  259)  ex- 
pressly distinguishes  between  checks  and  bills  of  exchange ; 
and  puts  the  doctrine  of  the  necessity  of  presentment  for  pay- 
ment upon  its  true  and  reasonable  ground;  whether  any 
damages  have  been  sustained  by  the  drawer  by  the  delay  or 
not ;  and  I  conceive  that  the  point,  as  to  notice  of  the  dis- 

1  a  P.  3  Kent  Comm.  s.  44,  p.  104,  note,  5th  edit ;  IaUU  v.  PhtMix 
Bank  (3  HUI,  N.  Y.  R.  425) ;  KemUe  v.  MOU  (1  Mann.  &  Or.  757). 
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honor  of  a  check,  would  mainly  turn  upon  similar  oooaden.- 
lions. 

We  all  know,  from  the  history  of  inland  bills  of  exchange, 
that,  originally,  they  were  not  entitled  to  days  of  grace  ;  and  that 
days  of  grace  were  first  established,  as  applicable  to  them,  by 
the  statutes  9th  and  10th  Will.  3,  ch.  17,  and  3d  and  4th  of 
Ann,  Stat.  2,  ch.  9.^     In  Massachusetts,  days  of  grace  were  not 
formerly  allowed  upon  promissory  notes,  payable  at  a  future 
time ;  ^  and  the  like  rule  was  supposed  to  apply  to  inland  bilk 
of  exchange,  or,  at  least,  the  contrary  was  not  established.  This 
rule  in  Massachusetts  was  altered  by  the  staL  of  1824,  di.  190, 
and  by  the  Revised  Laws  of  1835,  stat  12,  ch.  33,  ^  5, 6,  which 
allow  days  of  grace  upon  all  bills  of  exchange,  payable  at  sight, 
or  at  a  future  day  certain,  and  on  all  promissory  negotiable 
notes,  orders,  or  drafts,  payable  at  a  future  day  certain.    Bat 
no  mention  whatsoever  is  made  in  either  statute  of  checks ; 
but  they  are  silently  left  to  the  known  rules,  practice,  and 
usages  of  banks,  which  I  believe  to  be  invariable,  never  to  ac- 
cept them  prior  to  payment,  and  always  to  pay  them  on  pre- 
sentment on  or  after  the  day  stated  for  payment  by  the  date, 
or  upon  the  face  of  the  check.     Thus,  if  a  check  be  dated  od 
the  Ist  of  December,  and  be  payable  on  the  10th  of  December, 
it  is  presentable  on  the  latter  day,  and  on  presentment  on  that 
day,  it  will  be  paid  by  the  bank.     It  is  never  presented  for  ac- 
ceptance, and  no  days  of  grace  are  ever  allowed  upmi  it    In 
short,  it  is  always  treated  as  payable  on  the  very  day  des^- 
nated  as  the  day  of  payment.    If  it  be  asked,  what  is  the  rea- 
son of  all  this  ?     The  true  answer  is,  that  it  is  the  usage  of 
banks,  and  the  understanding  of  the  parties  to  the  check,  and 
being  the  constant  habit  of  business,  it  becomes,  like  all  the 
other  usages  of  merchants,  the  lex  et  norma,  by  which  to  ex- 
pound the  contract.     The  parties  have,  in  the  present  case, 

I  2  Black  Comm.  467. 

»  Pti<fiam  V.  SuUiwm  (4  Mm.  R.  45);  Jont$  v.  FaUs  (4  Uwl  R.  945). 
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used  the  common  fonii  of  a  bank  check  ;  and  by  so  using  it, 
they  impliedly  authorize  the  bank  to  treat  it  as  a  check,  and 
pay    it  as  a  check,  payable  on  the  very  day,  on  which  it  is 
dated^  or  on  which  it  purports  to  be  payable,  without  any 
grace.     The  words  of  both  these  instruments  are  precisely 
alike,  except  as  to  sums  and  times  of  payment.     The  first  one 
is  ;    "  Granite  Bank,  Boston,  April  18,  1841.     Pay  to  W. 
CJourtis  &  Co.,  18  May,  or  becu'er,  seven  hundred  and  three 
dollars  and  50-100.     Ephraim  Brown,  by  J.  W.  Green.     To 
the  Cashier."     The  second  is  dated  on  18th  of  April,  and  is 
to  "Pay  to  W.  Courtis  &Co.,  10  June,  or  bearer,  seven  hun- 
dred and  seventy-six  dollars  52-100."     Signed  in  the  same 
manner,  and  addressed  in  the  same  way  ^'  To  the  Cashier  "  of 
the  Granite  Bank.     No  one  can  doubt,  that  it  is  entirely  com- 
petent for  the  parties  to  agree,  that  an  instrument  shall  be 
treated  to  all  intents  and  purposes  as  a  check,  and  to  have  all 
the  attributes  and  incidents  thereof,  and  to  declare,  that  it 
shall  not  be  deemed  a  bill  of  exchange.    In  fact,  by  the  forms 
here  adopted,  the  parties  do  so  declare  ;  and,  as  I  understand 
it,  the  banks  uniformly  act  upon  this  understanding,  and  al- 
ways pay  such  checks  upon  the  day  fixed  for  payment,  with- 
out any  allowance  of  grace,  if  they  have  funds ;  and  this  is 
dcme  without  any  suspicion,  that  it  is  a  misuser  or  misapplica- 
tion of  the  funds  of  the  drawer. 

I  am  aware  of  the  case  of  Brovm  v.  IauTc  (4  Yerger  R. 
210),  in  which  it  was  held,  that  a  check,  drawn  in  Nashville, 
on  the  Branch  Bank  of  the  United  States  at  Nashville,  on  the 
13th  of  December,  1827,  payable  to  A.  B.,  or  bearer,  on  the 
14th  of  January  following,  was  held  to  be  an  inland  bill  of  ex- 
change, and  entitled  to  the  days  of  grace.  This  case  was  de- 
cided in  the  absence  of  Mr.  Chief  Justice  Catron ;  and  not 
only  was  no  authority  cited  for  the  position ;  but  the  very 
citation  from  Chitty  on  Bills,  which  was  relied  on  to  support 
it,  distinctly  shows,  that  there  is  a  marked  distinction  between 
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checks  and  bills  of  exchange.  Mr.  Chitty  there  says :  ^  "  They 
(checks)  are  not  due  before  payment  is  demanded,  in  which 
they  differ  from  bills  of  exchange  and  promissory  notes,  pay- 
able on  a  particular  day."  Now,  the  most,  that  this  position 
proves,  is  that  checks  are  not  governed  in  all  cases  by  the 
same  rules  as  bills  of  exchange  and  promissory  notes.  They 
are  not  payable  until  presentment.  But  how  does  this  show 
when  they  are  presentable ;  or  that  they  may  not  be  made 
payable  on  any  other  day  certain  than  the  day  of  the  date  ? 
Or  that  days  of  grace  are  to  be  allowed  upon  them,  if  payable 
on  a  day  certain?  The  learned  judge,  who  delivered  the 
opinion  of  the  Court  in  Broton  v.  ImsIc,  added  :  "  They 
(checks)  are  appropriations  of  money  in  the  hands  of  a  bank- 
er, and  are  payable  on  presentment."  In  this  remark  he  but 
followed  out  what  was  intimated  by  Lord  Kenyon  in  Boehm 
v.  Sterling  (7  Term  R.  423,  429),  and  has  been  since  often 
recc^ized  as  sound  law.*  But  we  all  know,  that,  at  law, 
neither  a  bill  of  exchange,  until  acceptance,  nor  a  promissory 
note,  is  any  appropriation  of  the  money  of  the  drawer  or 
maker  in  the  hands  of  any  one.  In  truth,  a  check  is  an  in- 
strument sui  generis,  and  is  construed  exactly,  as  the  parties 
intend  it.  It  is  supposed  to  be  drawn  upon  funds  in  the 
hands  of  the  bank  or  banker,  and  it  appropriates  the  amount 
to  the  holder  of  the  check.  And  I  agree  with  Lord  Kenyon 
in  holding,  that  the  drawer  cannot  honestly  alter  the  state  of 
his  accounts  with  the  bank  or  banker,  so  as  not  to  leave  in 
his  hands  sufficient  to  pay  the  check  on  the  very  day  on 
which  it  is  presentable  and  payable;  for  that  would  be  a 
fraudulent  misapplication  of  the  appropriated  funds. 

The  like  distinction  between  checks  and  bills  of  exchange 


1  Chitty  on  Bills,  p.  332,  7th  Amer.  ediUon ;  S.  P.  Chitty  on  Bflb, 
ch.  11,  p.  546,  8th  London  edit  1833. 

8  Ougvr  V.  .^mutrong  (3  John.  Cas.  s.  7,  9);  Conroy  v.  Warrm  (3  JohD. 
Ca8.259). 
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was  Stated  by  Mr.  Justice  Sutherland  in  Murray  v.  Judah  (6 
Cowen  R,  490).     He  there  said:  "  As  a  general  rule,  there- 
fore, a  check  is  not  due  from  the  drawer,  until  payment  has 
been  demanded  of  the  drawee,  and  refused  by  him.     As  be- 
tween the  h<Jder  of  a  check  and  an  indorser  or  third  person, 
payment  must  be  demanded  within  a  reasonable  time.     But  as 
between  the  holder  and  maker,  or  drawer,  a  demand  at  any 
time  before  suit  brought  is  sufficient,  unless  it  appear,  that  the 
drawee  has  failed,  or  the  drawer  has  in  some  manner  sustained 
injury  by  the  delay."    The  same  doctrine  has  been  fully  recog- 
nised in  other  cases.^     It  is  a  natural,  even  if  it  be  not  a  neces- 
sary, consequence  of  the  fact,  that  a  check  is  an  appropriation 
of  the  funds  of  the  drawer  in  the  hands  of  the  bank  or  banker 
to  the  amount  of  the  check ;   and  consequently,  the  drawer 
has  no  right  to  withdraw  the  same.    And  if  the  drawee,  upon 
the  presentment,  refuses  to  pay  the  check,  because  he  has  no 
funds,  then  the  drawer  is  not  injured ;   and  if  he  has  funds, 
and  refuses  to  pay,  then,  if  the  bank  is  still  in  good  credit,  as 
the  drawer  has  sustained,  and  can  sustain  no  loss,  there  is 
eTery  reason  to  hold  him  liable  therefor.     Every  check  is 
frima  fade  presumed  to  be  given  for  value  received  by  the 
drawer  ;  and  if,  by  reason  of  the  want  of  due  presentment  or 
want  of  due  notice  of  the  dishonor,  he  is  to  be  totally  exoner- 
ated, he  pockets  both  the  original  consideration  and  his  funds 
in  the  hands  of  the  bank  or  banker.     In  such  a  case,  can  it 
be  said,  with  truth  or  justice,  that  he  is  to  be  enriched  at  the 
expense  of  the  holder  of  the  check  ?     Or,  that  he  shall  not 
be  deemed  to  hold  the  money,  as  money  had  and  received  for 
the  use  of  the  holder,  either  because  he  had  no  funds  in  the 
bank,  or  because  he  still  retains  those  funds,  appropriated  to  the 
use  of  another,  for  his  own  use  ?     I  am  aware,  that  Mr.  Justice 

1  Mohawk  Bank  v.  Brodtrick(lO  Wend.  R.  304, 306);  S.  C.  (13  Wend.  R. 
133);  Cruger  v.  Jtrmgtrong  (3  John.  Cas.  5);  Conmy  v.  Warren  (3  John. 
Cas.259). 


518  MASSACHUSETTS. 


In  the  Matter  of  Brown. 


Cowen,  in  his  elaborate  opinion  in  Harker  v.  Anderson  (21 
Wend.  R.  372),  has  endeavored  to  support  the  opinion,  that 
a  check  is  to  be  deemed,  to  all  essential  purposes,  to  be  a  bill 
of  exchange,  and,  therefore,  that  all  the  rules  applicable  to 
the  latter  are  of  equal  fcM'ce  in  relation  to  the  former.     Not- 
withstanding the  array  of  authorities,  so  fully  and  learnedly 
brought  forth  by  him  in  support  of  that  opinion,  my  own 
judgment  is,  that  they  whcJly  fail  of  the  purpose.     It  appears 
to  me  to  a  be  struggle  on  the  part  of  the  learned  Judge  to  sub- 
ject all  the  doctrines,  applicable  to  all  negotiable  instruments, 
to  some  conmion  and  uniform  standard.     I  hope  and  trust, 
that  such  an  effort  will  never  prevail.     In  my  judgment,  it  is 
far  better,  that  the  doctrines  of  commercial  jurisprudence  should, 
from  time  to  time,  adapt  themsevles  to  the  common  usages 
and  practices  and  understanding  of  merchants,  and  vary  with 
the  varying  courses  of  business,  so  as  at  once  to  subserve  pub- 
lic convenience,  and  to  mould  themselves  into  the  oHnmon 
habits  of  social  life,  than  to  assume  any  artificial  forms,  or  to 
regulate  by  any  inflexible  standard  the  whole  operations  of 
trade  and  commerce.     As  new  instruments  arise  in  the  courae 
of  business,  they  should  be  construed  so  as  to  meet  and  ac- 
complish the  very  purposes,  for  which  they  were  designed  by 
the  parties,  and  not  to  defeat  them.      ChecJis  are  as  well 
known  now  as  bills  of  exchange,  as  a  class  of  distinct  instru- 
ments in  ccHnmercial  negotiations ;  and  he,  who  seeks  to  make 
them  identical  in  all  respects  with  bills  of  exchange,  may 
unintentionally  be  introducing  an  anomaly,  instead  of  sap- 
pressing  one.     Upon  the  whole,  my  judgment  is  precisely  in 
coincidence  with  that  of  Mr.  Chancellor  Kent,  already  cited 
on  this  subject.     I  hold,  that  the  instruments  in  the  present 
case  are  strictly  checks,  and  subject  to  all  the  incidents  there- 
of;  that  they  were  payable  on  the  very  day,  on  which  pay- 
ment was  upon  their  face  demandable,  without  any  days  of 
grace ;  and  that  both  parties  intended  throughout,  that  they 
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should  be  treated  as  checks,  and  that  they  should  be  paid  by 
the  bank  on  the  very  day  designated,  or  at  any  reasonable  time 
thereafter. 

But,  assuming  for  the  purposes  of  the  argument,  that  this 
18  not  entirely  correct,  (which  I  maintain,  however,  to  be 
entirely  correct)  still,  in  this  case,  in  my  judgment,  the  checks 
are  a  good  debt  against  the  bankrupt  And  this  for  two 
realms,  either  of  which  would  be  conclusive.  In  the  first 
place,  it  is  manifest,  that  tliese  checks  were  drawn  without 
the  drawer  having  any  right  to  draw.  He  had  no  funds  in 
the  bank  at  the  time,  when  the  checks  were  due  and  payable, 
or,  indeed,  for  aught  that  appears,  at  any  time  since,  to  dis- 
charge them  or  either  of  them.  Now,  in  the  case  of  a  check, 
I  take  it  to  be  clear,  that  the  drawer  impliedly  engages,  that 
at  the  time,  when  the  check  is  due  and  payable  he  has,  and 
will  have  then,  and  at  all  times  thereafter,  sufficient  funds  in 
the  bank  to  pay  the  same,  upon  presentment;  and  by  the 
draft  he  appropriates  those  funds  absolutely  for  the  use  of  the 
holder.  Now,  the  bank  is  not  bound  to  pay,  unless  it  is  in 
foil  funds ;  and  it  is  not  obliged  to  pay,  or  to  accept  to  pay,  if 
it  has  partial  funds  only ;  for  it  is  entitled  to  the  possession  of 
the  check  on  payment ;  and,  indeed,  in  tlie  onlinary  course  of 
business,  the  only  voucher  of  the  bank  for  any  payment  is  the 
production  and  receipt  of  the  check,  which  the  holder  cannot 
safely  part  with,  unless  he  receives  full  payment,  nor  the  bank 
exact,  unless  under  the  like  circumstances.  The  holder  is  not 
bound  to  accept  part  payment,  even  if  the  bank  is  wiUing  to 
pay  in  part ;  fw  he  has  a  claim  to  the  entirety.  Now,  the 
circumstance,  that  the  drawer  had  no  right  to  draw  these 
checks,  and  had  no  funds  there  at  any  time  to  pay  the  same, 
seems  to  me  decisive,  that  he  has  no  right  to  complain  of  the 
want  of  due  presentment,  or  of  the  want  of  due  notice.  Not 
of  the  want  of  due  presentment ;  for  tlie  checks  were  demand- 
able,  not  merely  on  the  days  on  which  they  were  respectively 
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due,  but,  as  against  him,  at  any  reasonable  time  afterwards ; 
and  he  ought  to  have  had  funds  at  all  times  in  the  bank  to 
pay  the  checks  after  they  were  due.     Not  of  the  want  of 
notice ;  for  as  he  never  had  any  fiinds  in  the  bank  to  pay  the 
checks,  he  had  no  right  to  believe  they  would  be  paid,  and, 
strictly  speaking,  his  conduct  was  an  actual  or  constructive 
fraud  upon  the  holders.     In  both  views,  the  case  of  Qmroy  v. 
Warren  (3  John.  R.  259),  is  a  direct  authority  to  the  purpose. 
And  it  may  be  further  added,  that  it  was  held  in  that  case,  in 
which  I  entirely  concur,  that  if  the  drawer  sustains  no  damage 
by  want  of  due  presentment  or  due  notice,  and  the  non- 
payment of  the  checks  arise  from  his  own  default,  or  from  his 
want  of  funds,  he  is  liable  to  the  holder  to  the  full  amount  of 
the  checks.     If  the  bank  had  funds,  and  had  failed  in  the 
intermediate  time,  that  might  have  furnished  a  different  ground 
for  defence.     It  would  then  be  like  the  case  of  a  note  or  ac- 
ceptance, payable  at  a  bank,  where  the  bank  had,  at  the  time, 
funds  to  pay,  and  had  fidled,  after  it  became  due,  and  there 
had  not  been  a  due  preseintment  for  payment.      It  appears  to 
me  equally  clear,  upon  principle  and  authority,  that  the  drawer 
is  liable  in  all  cases  for  the  dishonor  of  checks,  whether  they 
have  been  duly  presented  or  not,  or  whether  he  has  had  due 
notice  of  the  dishonor  or  not,  in  all  cases  where  he  has  sus- 
tained no  damage  on  account  of  the  omission. 

But  it  is  said,  that,  in  cases  of  bills  due  presentment  and 
due  notice  are  necessary  whenever  the  drawer  has  any  funds 
in  the  hands  of  the  drawee ;  and  the  same  reasoning  ap- 
plies to  cases  of  checks.  Now,  I  deny  both  the  premises 
and  the  conclusion.  In  the  first  place,  as  I  understand  it,  the 
true  doctrine  is  this,  that,  if  the  drawer  has  a  right  to  draw, 
in  the  belief,  that  he  has  funds,  or  in  the  expectation  that  he 
shall  have  funds  at  the  time  of  the  presentment  for  accept- 
ance, by  reason  of  arrangements  with  the  drawee,  or  putting 
his  funds  in  transitu ;  then  and  in  such  cases  he  is  entitled  to 
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dae  notice.  But  according  to  the  doctrine  now  contended  for. 
if  the  drawer  iinows,  that  he  has  but  one  dollar  in  the  hands 
of  the  drawee,  and  he  has  no  expectation  of  any  more  being 
added,  and  has  no  right  to  believe,  that  a  bill  for  more  will  be 
honored,  he  may  nevertheless  draw  a  bill  on  the  drawee  for 
ten  thousand  dollars :  and  if  it  is  dishonored  (as  he  knows  it 
will  be)  he  is  still  entitled  to  strict  notice ;  whereas,  if  he  had 
not  the  one  dollar  in  the  drawee's  hands,  he  would  not  be  en- 
titled to  any  notice  at  all.  Now,  I  do  not  understand  the 
lavr  to  involve  any  such  strange  anomaly,  not  to  call  it  an 
abffordiiy.  In  each  case,  the  same  reason  applies  ;  the  draft 
is  a  fraud  upon  the  holder ;  and  in  each  case  a  meditated 
liaod  shall  not  be  sheltered  behind  a  rule  intended  to  protect 
the  innocent  and  trustworthy.^  The  two  cases  relied  on  at 
the  bar  to  establish  the  opposite  doctrine  turn  upon  the  very 
oonsidemtions,  which  I  have  already  suggested.  In  Ham-- 
Mond  V.  Dufrene  (3  Camp.  R.  145),  the  bill  was  drawn  by  the 
party  having  no  funds  at  the  time ;  but  the  drawees  accepted 
the  bill,  and  afterwards,  and  before  the  bill  became  due,  the 
drawer  paid  a  larger  sum  on  account  of  the  acceptors ;  and 
Lord  Ellenborough  held,  that  the  drawer  was  entitled  to  strict 
notice  of  the  dishonor,  when  the  bill  became  due.  Why  ? 
Because  the  drawer  had  a  reasonable  expectation,  that  tiie  bill 
would  be  accepted  (and  it  was  accepted),  and  that  it  would 
be  paid  at  maturity  by  the  acceptors,  as  he  was  then  in  ad- 
vance for  them  to  a  larger  amount.  In  Thackeray  v.  Blackeit 
(3  Camp.  R.  163),  the  two  bills  drawn  were  accepted,  and 
were  dishonored  at  their  maturity  by  the  acceptors ;  but  due 
notice  thereof  was  not  given  to  the  drawer.  The  bills  were, 
in  fact,  drawn  for  the  accommodation  of  the  drawer ;  but  be- 
fore they  became  due,  he  had  contracted  engagements  on  ac- 
count of  the  acceptors  to  the  amount  of  about  1 0002.,  the  bills 


1  Bidoerd^t  v.  BMman  (1  Tenn  R.  405). 
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amounting  to  upwards  of  3600/.  Lord  Ellenborough  bdd 
the  drawer  entitled  to  strict  notice;  but  it  was  upon  the 
ground,  that  there  was  an  open  account  between  the  parties, 
and,  therefore,  the  drawer  could  not  necessarily  ha?e  been 
aware  beforehand,  that  either  of  the  bills  would  be  dishonor- 
ed ;  so  that  the  case  was  put  upon  the  clear  ground,  that  the 
drawer  had  a  right  to  draw,  and  had  a  right  to  believe,  that  his 
drafts  wodld  be  honored.  Indeed,  in  cases  of  a  fluctuating 
balance  between  the  parties,  this  may  well  constitute  a  gronnd 
upon  which,  without  knowing  the  exact  state  of  the  balance, 
the  drawer  may  reasonably  draw.  And  this  is  the  very  groand, 
upon  which  the  doctrine  was  put  in  the  case  of  Orrr. 
Maginnis  (7  East,  R.  358),  where  the  Court  thought,  that  in 
cases  of  a  shifting  balance,  notice  was  necessary,  because  the 
drawer  could  not,  or  might  not  know,  that  he  was  dnwing 
without  any  right  to  draw.^  The  same  doctrine  was  upheld 
in  Legge  v.  Thorpe  (12  East,  R.  171),  and  was  there  ex- 
pounded upon  the  principles^  which  I  have  stated. 

In  the  next  place,  independently  of  the  ground  alieadj 
suggested,  there  is  another  one,  which  in  my  judgment  would 
be  decisive  of  the  whole  merits  of  the  case.  It  is,  that  there 
was  an  express  waiver,  on  the  part  of  Brown,  of  due  present- 
ment and  of  due  notice  of  the  dishonor  of  the  checks,  and  in- 
deed a  request,  that  they  should  not  be  presented  when  due 
and  payable,  as  there  would  be  no  funds  in  the  bank  to  meet 
them.  It  is  true,  that  this  waiver  and  request  were  not  made 
by  Brown  personally ;  but  they  were  made  through  the  instni- 
mentality  of  his  general  agent,  Green.  I  say  his  general 
agent,  for  such,  upon  the  evidence,  he  clearly  appears  to  have 
been :  and  he  was  duly  authorized  by  Brown  to  draw  checks 
on  the  Granite  Bank  in  his  name ;  and  this  would  incidentally 
clothe  him  with  full  authority  to  make  any  arrangements,  with 

1  See  also  Chitty  on  Bills,  ch.  6,  p.  358,  8th  edit  1833. 
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reference  to  the  preseDtment  of  the  checks,  for  the  benefit  of 
his  principal.  But  it  is  not  necessary  to  put  the  case  upon 
this  narrow  ground.  It  seems  clear,  that  Green  was  not  only 
the  general  agent  of  Brown  in  his  business,  which  would  con- 
fer on  him  this  incidental  authority ;  but  in  point  of  fact,  that 
lie  transacted  '^almost  all  the  business,  that  was  done  for 
faini." 

Passing  from  these  grounds,  either  of  which  would  alone  dis- 
poee  of  the  case,  let  us  now  proceed  to  the  consideration  of  the 
fects  presented  upon  the  petition.  It  there  appears,  that  these 
checks  were,  in  fact,  given  to  the  Messrs.  Courtis,  as  collateral 
security  for  a  promissory  note,  made  by  them,  payable  to  Brown 
or  order,  for  the  sum  of  %  1450,  in  four  months,  at  his  request, 
and  for  his  accommodation.  That  note  was  discounted  for 
the  benefit  of  Brown  at  the  Grand  Bank  in  Marblehead,  and 
not  being  paid  by  Brown  at  its  maturity,  it  was  paid  by  the 
Messrs.  Courtis  to  the  bank.  Here,  then,  is  a  clear  case  of 
money  paid  at  the  request  and  for  the  use  of  Brown ;  and  it  is 
recoverable  from  Brown's  estate  as  a  debt,  unless  some  legal 
discharge  thereof  has  occurred.  Now,  the  only  pretence  to 
allege  a  discharge  is,  that  the  checks  above  stated  have  not 
been  duly  presented,  or  due  notice  given  thereof,  and  there- 
fore, that  the  drawer  is  discharged  therefrom.  Assuming  this 
to  be  true,  and  that  no  action  would  lie  by  the  holders  on 
these  checks  against  the  drawer,  what  answer  is  that  to  the 
daim  for  the  money  paid  for  the  drawer  on  the  promissory 
note,  discounted  at  the  Grand  Bank  ?  That  is  an  inde- 
pendent debt,  not  growing  out  of  the  check,  but  collateral  to 
it.  Besides ;  1  understand  the  true  doctrine  to  be,  in  all  cases 
where  the  notes  or  bills  of  third  persons  are  taken  as  collateral 
security  for  a  debt  or  indemnity,  that  the  party  receiving 
them  is  a  mere  bailee  to  collect  the  amount,  and  like  other 
bailees,  where  the  bailment  is  for  the  mutual  benefit  of  the 
creditor  and  the  debtor,  that  the  bailee  is  bound  only  to  or- 
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dinary  diligence   for  the   collection ;  and    theffefore»  unless 
some  loss  has  accrued  to  the  bailer^  by  reason  of  the  want  of 
ordinary  diligence  in  the  collection,  the  bailee  is  not  liable ; 
and  his  rights  as  a  creditor  remain  unchanged.     This  role  is 
frequently  applied  in  cases  of  notes  and  bills  of  exchange  of 
third  persons,  taken  from  the  debtor  without  his  indorsement 
thereon,  and  also  in  cases  of  guaranty.     The  debtor  must 
show,  that  he  has  sustained  some  loss  or  damage  by  the  omis- 
sion to  collect  the  not^  or  bills,  or  by  the  want  of  due  pre- 
sentment, or  due  Aotice  of  the  dishonor  of  them.^     The  rule 
would  seem  equally  to  apply  to  all  cases,  where,  although  the 
debtor  should  indorse  such  notes  or  bills,  yet  at  the  time  ol 
the  indorsement  he  knew,  or  had  reason  to  believe,  that  they 
would  not  and  ought  not  to  be  paid  ;  for  then  the  indorsement 
and  delivery  of  the  notes  or  bills  would  be  a  mere  fraud  or 
imposition  upon  the  creditor.^     If  this  would  be  true  in  the 
case  of  the  notes  or  bills  of  third  persons,  it  must,  a  forimif 
be  true  in  relation  to  a  check,  drawn  by  the  very  debtor  him- 
self, on  a  bank,  where  he  has  no  funds,  or  none  but  nominal 
funds,  utterly   inadequate  to  pay   the  debt,  and  which  he 
knows,  therefore,  must  be  dishonored.     Any  other  doctrine 
would  allow  the  drawer  to  take  advantage  of  his  own  gross 
laches,  or  gross  fraud.     In  the  present  case,  the  drawer  woald 
thereby  retain  in  his  own  hands  the  amount  of  the  checks,  for 
which  he  had  received  a  full  consideration ;  and  he  vouM 
escape  the  re-payment  of  the  very  money  paid  for  him  in  good 
faith  by  the  Messrs.  Courtis,  without  his  having  sustained  an; 
loss  or  damage  by  the  non*presentment  of  the  checks  or  the 
want  of  due  notice  of  the  dishonor.     A  more  inequitable  de- 

1  Story  on  BiiLs  of  Exchan^,  s.  372 ;  Chitty  on  BUls,  b.  372 ;  Chitty 
on  Bills,  ch.  10,  p.  474,  8th  edit  1833 ;  irf.  p.  529;  Bayley  on  Bills,  ch.  7, 
8.  2,  pp.  286  to  290,  5th  edit.  1830 ;  Oxford  Bank  v.  Hea^nes  (8  Pick  R. 
423,428). 

9  Farmer's  Bank  v.  Fawneter  (4  Rand.  R.  253). 
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fence  against  a  just  debt  can  scarcely  be  imagined.  It  is  pre- 
cisely what  a  Court  of  Equity  would  feel  itself  bound  to  re- 
dress by  the  fullest  exercise  of  its  powers,  by  granting  full  re- 
lief to  the  petitioners,  for  the  amount  of  the  debt  paid  by  them 
lor  Brown. 

Upon  the  whole,  my  judgment,  upon  all  the  questions  in 
the  case,  is  in  (blvot  of  the  petitioners ;  and  I  shall  accord- 
ingly direct  it  to  be  certified  to  the  District  Court,  (1)  Upon 
the  first  question,  that  the  proof  of  the  debt  of  the  Messrs. 
Courtis  ought  not  to  be  expunged,  but  ought  to  stand  as  good 
and  Talid.  (2)  That  the  petitioners  (the  Messrs.  Courtis)  are 
entitled  to  be  relieved  in  equity  to  the  full  amount  of  the  debt 
proved  by  them,  for  which  the  checks  in  the  case  were  given 
by  the  bankrupt. 


William  Brooks  v.  Ezekiel  Byam  and  Others. 

A  PATKHTKC  of  friction  matches,  by  a  deed  under  seal,  undertook  as  fol- 
lows :  *'  to  ^rant,  bargain,  sell,  convey,  assign,  and  transfer  to  B.  his 
executors,  administrators,  and  assigns^  the  right  and  privilege,  hereinafler 
mentioned,  of  making,  using,  and  selling  the  friction  matches,"  patented, 
and  to  have  and  to  hold  "  the  right  and  privilege  of  manufacturing  the 
said  matches,  and  to  employ  in  and  aboiU  the  same  six  persons^  and  ko 
more^  and  to  vend  the  said  matches  in  any  part  of  the  United  States."  It 
was  held,  that  this  was  a  license  or  authority  from  the  patentee,  and  need 
not  be  recorded  in  the  Patent  OfTice,  under  the  Patent  Act  of  1836,  ch. 
357,  s.  11. 

A  license  need  not  be  recorded  in  the  Patent  Office,  unless  there  be  some 
positive  provision  of  the  Patent  Act,  which  renders  it  an  indispensable 
prerequisite  to  its  validity. 

The  recording  within  three  months,  according  to  the  statute,  is  merely 
difectory  ;  and  any  subsequent  recording  of  an  assignment  will  be  suffi- 
cient to  pass  the  title  to  the  assignee,  except  as  to  intermediate  band  fide 
purchasers,  without  notice. 

The  Patent  Act  of  1836,  ch.  357,  s.  11,  provides  for  the  recording  of  three 
kiads  of  assignments,  and  of  no  others  :  first,  an  assignment  of  the  whole 
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patent;  eecoodly,  an  aaaignment  of  any  undivided  part  thereof;  and, 
thirdly,  a  grant  or  conTeyance  of  the  ezcluBive  right  under  the  patent 
within  any  specified  part  of  the  United  States. 

it  was  held,  that  the  right  granted  by  the  above  deed  was  a  license  or  au- 
thority, coupled  with  an  interest  in  the  execution,  to  the  grantee  and  six, 
persons  to  be  employed  by  him  in  making  matches ;  that  the  right  was  an 
entirety,  incapable  of  being  apportioned  or  divided  among  different  per- 
sons ;  that,  therefore,  an  assignment  by  B.  of  a  right  to  make  as  many 
matches  as  one  person  could  roll  up,  was  void. 

QiMere,  if  the  license  is  not  such  a  personal  privilege,  that  the  entirety  can- 
not be  assigned,  notwithstanding  it  was  given  u>  B.  and  his  assigns. 

The  general  rule  of  the  common  law  is,  that  contracts  are  not  apportions* 
ble ;  and  this  rule  seems  ordinarily,  though  not  universally  true,  where 
the  apportionment  is  by  the  act  of  the  party,  and  not  by  mere  operation  of 
law  ;  or  where  the  contract  is  only  in  part  performed,  and  is  not  in  its 
own  nature  severable. 

QtucrCf  if  by  the  maritime  law  the  contract  in  the  case  of  Cutter  v.  Poitell 
(6  T.  R.  320)  was  not  divisible. 

No  apportionment  or  division  of  a  license  or  privilege  can  be  made,  if  it  be 
contrary  to  the  true  intent  of  the  parties  thereto. 

QtMsre,  if  an  owner  grant  to  A.  the  privilege  of  cutting  timber  off  his  land, 
with  the  assistance  of  four  men  employed  by  him,  can  A.  sell  the  license 
and  right  of  employment  to  the  extent  of  one  man's  share  ? 

An  authority  to  A.  cannot  be  asmgned  or  executed  by  B.  ^fortioti,  it  is 
not  apportionable,  so  that  a  part  may  be  executed  by  B.,  and  a  part  by  C, 
and  a  part  by  D.,  and  the  residue  by  A. 

Bill  in  Equity  for  an  injunction  and  for  relief.  This  is  the 
same  case,  which  has  already  been  before  the  Court  on  an  in- 
terlocutory motion  (ante,  i  Story  R.  096).  It  also  relates  to 
the  same  patent,  which  formed  the  subject  of  inquiry  in  Ryan 
[Byam]  v.  Goodmn  (antey  3  Sumner  R.  514). 

The  bill  states,  that  one  Alonzo  D.  Phillips  obtained  letters 
patent  for  the  making  of  friction  matches ;  that  he  sold  six 
rights  therein,  that  is,  the  right  to  employ  six  persons  at  the 
same  time,  in  the  manufacture  of  the  said  matches,  to  one 
John  Brown  ;  and  that  Brown  sold  one  such  right  to  the  plain- 
tiff; but  that  the  deeds  of  conveyance,  both  to  Brown  and  the 
plaintiff,  were  not  recorded  in  the  Patent  Office.  It  also  states, 
that  the  defendants,  claiming  to  be  the  sole  assignees  of  PhiUips, 


OCTOBER  TERM,  1843.  527 

Brooks  V.  By  am  et  al. 

by  a  deed  of  conveyance,  bearing  date  July  20th,  1838,  from 
him  to  Byam,  and  from  Byani  to  the  other  defendants,  but  of 
later  date  than  the  deed  to  the  plaintiff,  had  commenced  a 
suit  against  him,  in  the  Circuit  Court  of  the  United  States,  for 
the  District  of  Massachusetts,  for  an  alleged  invasion  of  their 
said  right ;  the  plaintiff  averring,  that  he  has  done  nothing 
therein  not  granted  to  him  by  the  deeds  from  Phillips  to 
Brown,  and  from  Brown  to  him. 

The  bill  further  alleged,  that  at  the  time  of  the  assignment 
from  Phillips  to  Byam,  and  before  delivery  of  the  deed,  the 
said  Byam  and  the  other  defendants,  knew,  or  had  good  cause 
to  know,  of  the  said  conveyances  from  Phillips  to  Brown,  and 
from  Brown  to  the  plaintiff*. 

Evidence  was  taken,  tending  to  show  knowledge  on  the 
part  of  the  defendants,  as  alleged  in  the  bill ;  but  the  case 
was  argued  on  other  grounds. 

The  following  are  the  conveyances  from  Phillips  to  Brown, 
and  from  Brown  to  Brooks,  the  plaintiff: 

"Copy  of  Assignment  from  John  Brown  to  William 
Brooks. — An  agreement  made  this  eighteenth  day  of  Septem- 
ber, A.  D.  1837,  by  and  between  John  Brown,  of  Fitchburg, 
of  the  one  part,  and  William  Brooks,  of  Ashbi:rnham,  of  the 
other  part.     Witnesseth — 

"  That  the  said  Brown,  in  consideration  hereinafter  men- 
tioned, agrees  to  sell  and  convey  unto  the  said  Brooks  a  right 
of  manufacturing  friction  matches  according  to  letters  patent 
granted  to  Phillips  and  Chapin  of  Springfield,  in  said  town  of 
Ashburnham,  to  the  amount  of  one  rights  embracing  one  per- 
son only  so  denominated  in  as  full  and  ample  a  manner  to  the 
extension  of  the  said  one  right,  as  the  original  patentee.  And 
the  said  Brown  further  agrees,  to  go  to  Ashburnham  and  as- 
sist  the  said  Brooks  in  learning  the  art  and  mystery  of  manu- 
facturing said  friction  matches  for  the  term  of  two  days,  and 
abo  to  furnish  from  his,  the  said  Brown's  establishment  in 
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Fitchburg,  one  girl,  acquainted  with  said  manufactory,  to  in- 
struct other  girls  in  said  Brooks's  employment  in  the  said  art 
and  mystery  of  folding  and  binding  up  said  matches  for  the 
term  of  two  weeks.  Also  the  said  Brown  further  agrees  with 
said  Brooks,  not  to  sell  any  right  of  manufacturing  said  fric- 
tion matches,  or  of  vending  the  same  to  any  person  living  or 
intending  to  manufacture  or  vend  said  matches  within  forty 
miles  of  said  Ashburnham. 

<<  And  the  said  Brooks  on  his  part  agrees  with  said  Brown, 
upon  condition,  that  the  said  Brown  keeps  and  truly  observes 
all  and  each  of  his  agreements  aforesaid,  to  pay  him,  the  said 
Brown,  the  sum  of  fifty  dollars  in  six  months  from  this  date. 

''  And  it  is  mutually  agreed  between  the  parties,  that  if  it 
should  turn  out  upon  legal  investigation,  which  is  now  in  pro- 
gress, that  said  Phillips's  and  Chapin's  patent  right  is  invalid 
and  of  no  effect  in  law,  then  said  Brooks  is  not  to  pay  said 
Brown  any  part  of  the  said  sum  of  fifty  dollars,  but  only  the 
reasonable  expenses  for  the  services  of  the  said  Brown,  and 

the  girl  for  the  term  aforesaid. 

"  John  Brown. 

"  William  Brooks. 
"  Witness, 

'<  Edmund  Sanderson. 

'^  Joseph  Meriam. 

"  September  (    ),  1837. 
<<  Renewed  the  said  Brooks's  note  for  the  sum  of  twenty- 
five  dollars  to  this  agreement. 

<^  Patent  Office. — Received  and  recorded,  Liber  D.  of 
Transfers  of  Patent  Rights,  page  96.     July  15th,  1839. 

**  Henrt  L.  Ellsworth, 

'*'  Commissioner  of  Patents." 

^<  Copy  of  Assignment  of  Phillips  and  Brown.  —  Know  all 
men  by  these  presents,  that  I,  Alonzo  D.  Phillips  of  Spring- 
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Brooks  by  the  patentee  was  an  entirety,  and  incapable  of  be- 
ing divided.     It  was  transmissiblei  but  not  apporlionable. 

The  Court  then  requested  Sumner  and  Greenleaf  to  confine 
their  argument  to  this  last  point. 

The  aigument  for  the  plaintiff  was  as  follows :  The  ancient 
role  of  the  common  law  was,  that  a  contract  could  not  be  ap- 
portioned. The  reason  of  this  was  expressed  by  Holt,  C.  J., 
in  Hawkins  v.  Cardell  (1  Salk.  65),  where  he  said,  "where 
a  man's  contract  has  subjected  him  only  to  one  action,  it  can- 
not be  divided,  so  as  to  subject  him  to  two.^^  Finch  says, 
"  the  duty  growing  upon  a  contract  cannot  be  apportioned.^^  1 
The  rule  seems  to  have  been  of  the  same  class  with  the  rule 
prohibiting  the  assignment  of  a  citose  of  action;  and  also  pro- 
hibiting maintenance.  Both  of  these,  in  various  ways,  have  lost 
much  of  their  original  stringency.  Choses  in  action,  through 
the  intervention  of  Equity,  are  now  assignable ;  and  the  com- 
missioners for  the  reform  of  the  criminal  law  in  England,  in 
their  seventh  report,  recently  offered,  class  maintenance  among 
the  offences,  <'  the  policy  of  retaining  which  is  at  least  doubt- 
ful."—  Law  Magazine,  No.  61,  p.  3.  The  same  policy, 
which  has  gradually  restrained  the  ancient  rules  in  the  two 
last  caseS;  would  bear  in  restraint  of  the  rule  against  the  ap- 
portionment of  a  contract. 

But  even  in  the  earliest  times  this  rule  was  very  much  re- 
strained, or  rather^  received  a  very  limited  application. 

Let  us  consider  first  the  cases  to  which  the  rule  was  ap- 
plied. 

Apportionment  did  nbt  take  place  in  the  following  cases : 
(1).  Debt.  Brooke,  Abr.  Apportionment,  pi.  17  ;  3  Viner, 
Abr.  Appt.  A.  ^  7.     (2).  Contract.    3  Viner,  Appt.  <J  11. 

I  See  Finch's  Law,  book  ii.  cap.  18. 
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which  the  parties  have  introduced.  It  construes  an  instni- 
ment  so  as  to  give  reasonable  effect  to  all  the  words ;  ut  res 
magis  vakat  quam  pereaf.  Lord  Bacon  has  expressed  the 
rule  on  this  subject  in  distinct  words.  Verba  aliquid  operari 
debent,  verba  cum  effectu  sunt  accipienda.  Maxims  of  the  Law 
Regula,  in. 

But  if  it  should  be  doubted  whether  effect  is  to  be  given  to 
this  word  "  assigns,'^  and  farther,  whether  the  deed  is  capa- 
ble of  division,  then  we  rely  upon  another  rule  of  interpreta- 
tion, which  is  adapted  to  a  case  like  this.  Vjerba  fortius  ac- 
cipiuntur contra  proferentem.  Lord  Bacon  has  clearly  pointed 
out  the  reason  of  this  rule,  and  the  cases,  which  will  justify  its 
application.     Maxims,  Reg.  III. 

The  argument  for  the  Defendants  was  as  follows :  It  is  a 
mistake  to  call  this  property  in  any  sense,  which  is  decisive  of 
the  question.  It  is  not  an  assignment  of  any  part  of  the 
patent  right,  as  the  grant  of  it  in  no  degree  abridges  the  re- 
maining right  in  the  hands  of  the  patentee.  It  is  not  classed 
among  assignments  in  the  patent  act.  It  needs  not  to  be  re- 
corded, and  the  licentiate  can  maintain  no  action  in  his  own 
name.  It  is  a  valuable  right,  and  in  no  other  sense  is  it  prop- 
erty ;  but  rights  are  not  dividible,  because  they  are  valuable. 
It  is  strictly  a  permission  to  do  that,  which  none  but  the 
patentee  can  do  without  his  consent.  The  right  to  make, 
does  not  imply  the  right  to  sell  that  privilege,  much  less  to 
sell  six  privileges,  where  only  one  was  granted. 

Such  is  not  the  compact  made  between  the  parties :  it  is  an 
executory  contract,  or,  at  least,  a  continuing  contract,  and  not 
in  the  nature  of  a  grant  of  property.  Property,  once  con- 
veyed, without  any  peculiar  restriction,  is  as  completely  at 
the  disposition  of  the  grantee,  as  it  was  at  that  of  the  grantor ; 
but  that  right,  which  consists  in  the  liberty  of  continuing  to 
do  a  thing,  must  be  taken  and  used  as  it  is  given.     The 
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gnLDtee  of  the  power  cannot  vary  or  add  to  the  terms  of  the 
contract.  The  case  falls  precisely  within  that  class  of  ''  au- 
thorities "  which,  according  to  the  cases  cited  on  the  other 
side,  cannot  be  apportioned.  The  authority  given  by  a  sheriff 
to  his  deputy,  according  to  the  case  in  Hobart,  is  not  more 
strictly  a  new  authority  than  that  of  a  license  by  a  patentee, 
which  conveys  to  the  grantee  no  portion  of  that  exclusive 
right,  which  the  patentee  derives  from  his  patent.  It  is  asked 
whether  the  vendee  of  a  patented  machine  may  not  sell  it  with 
the  implied  right  of  using  it.  Certainly  he  may :  because  the 
machine  is  property,  in  the  strict  sense  of  the  word  ;  and  the 
light  of  using  it  is  but  appurtenant  to  the  possession.  Upon 
a  similar  distinction  proceeds  that  class  of  cases,  in  which  the 
right  of  common  is  held  to  be  divisible,  because  it  is  appur- 
tenant to  land,  which  is  itself  divisible,  and  so  the  man,  who 
bought  six  patent  machines,  bought  therewith  the  right  of  use 
appurtenant  to  each,  and  could,  therefore,  sell  them  each  with 
the  right  annexed. 

If  I  may  be  permitted  to  use  the  expression,  the  fallacy  of 
the  argument  on  the  other  side  consists  in  treating  this  con- 
tract as  a  sale  of  as  many  matches  as  six  girls  can  roll  up ; 
thereby  making  the  right  of  manufacturing  a  mere  appurten- 
ant to  the  principal  grant ;  like  the  cases  put  of  a  sale  of  as 
many  bricks  from  a  yard  as  two  horses  can  haul,  &c.  In  all 
these  cases  it  is  a  sale  of  clay,  timber,  or  wood,  with  a  right 
to  take  it  from  the  vendor's  land,  and  this  brings  them  within 
the  reason  of  the  cases  of  common  rent,  and  other  things 
issuing  out  of  land,  where  the  principal  thing  is  a  divisible 
property,  and  the  appurtenance  follows  the  principal ;  but  the 
present  case  contains  no  contract  of  sale  of  the  matches,  nor 
of  any  of  the  materials,  of  which  they  are  composed ;  it  is 
simply  a  license  to  Brown  to  take  his  own  wood,  phosphorus, 
chalk,  glue,  and  brimstone,  and  make  them  up  into  matches 
according  to  the  vendor's  patent ;  it  is  a  mere  power,  coupled 
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indeed  with  an  interest,  and,  therefore,  not  revocable.    There 
is  something  of  a  personal  trust  in  the  contract,  as  the  vendor 
might  prefer  to  trust  one  man  rather  than  another  with  a 
power  so  likely  to  be  abused.     Perhaps  the  use  of  the  wwd 
ossigTis  in  the  deed,  though  of  no  force  at  law,  if  the  thiD^ 
be  not  assignable,  might  protect  an  assignee  of  the  whole 
in   Equity.     But  it  is  unnecessary  to  pursue  this  inquifj, 
because  there  are  no  words  in  the  deed  contemplating  a  diTi- 
sion.     It  is  not  agreed,  that  by  a  fair  interpretation  of  the 
license.  Brown  could  establish  six  manufactories  in  six  dif- 
ferent places.    The  license  provides  that  Brown  shaO  not  man- 
ufacture in  any  place  within  forty  miles  of  Methuen.    Tlds 
shows  the  place  of  manufacture  was  thought  of  some  impor- 
tance, although  the  right  is  given  to  vend  in  any  part  of  the 
United  States ;  but  supposing  such  a  right  to  exist,  it  is  by  no 
means  true,  that  the  same  inconvenience  would  follow  from  it 
to  the  patentee,  as  from  the  establishment  of  six  independent 
manufactories.     The  patentee  would  thereby  lose  the  res- 
ponsibility of  the  person  with  whom  he  contracted  for  the 
conduct  of  his  subordinates,  though  perhaps  the  same  evil  to 
a  less  extent  might  result  from  the  general  assignability  of  the 
contract. 

But  no  answer  has  been  given  to  the  more  weighty  objec- 
tion urged  at  the  bar,  and  that  is,  that  by  this  subdivision  six 
competitors  with  the  patentee  are  brought  into  the  market  in- 
stead of  one,  each  with  the  power,  and  under  the  obvioos 
temptation,  to  undersell  the  other  in  a  manufacture,  in  which 
the  materials  cost  ahnost  nothing,  the  consumption  is  almost 
unlimited,  and  the  proiSt  very  great.  We  think  this  decifflve, 
and  that  Mr.  Phillips  and  his  assignee  may  well  say,  that  tbej 
have  made  no  such  contract  with  Brown. 

As  to  the  point,  that  if  Brooks  took  no  legal  title  he  ought, 
at.least,  to  be  protected  as  an  equitable  assignee,  it  is  obvioas 
that  this  construction  would  leave  the  patentee  and  his  as- 
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signees  exposed  to  all  the  disadvantages  of  a  legal  title  in 
Brooks.  The  cases  of  Dunlap  v.  Stetson  and  Moody  v.  Towle 
(4  Mason,  349;  5  Greenl.  415),  cannot  be  applied  to  this ; 
for  in  those  cases  the  thing  divided  was  of  a  divisible  nature, 
although  the  note,  the  evidence  of  the  debt,  w  as  not. 

The  following  cases  were  cited  by  the  counsel  for  the  de- 
fendant :  Robson  v.  Dnmmond  (S.  B.  &  Ad.  303)  ;  Flanche 
V.  Cobum  (5  Car.  &  Payne,  58)  ;  S.  C.  (8  Bing.  14)  ;  Hall 
V.  Chxrdner,  et.  al.  (1  Mass.  R.  172) ;  Davis  v.  Cobum  (8 
Mass.  R.  $299). 

Story,  J. — The  question,  which  seems  originally  to  have 
been  one  of  the  main  hinges  of  this  controversy,  and  to  which, 
as  a  matter  of  fact,  so  much  of  the  evidence  is  addressed,  is, 
whether  Byam,  at  the  time  of  the  purchase  of  the  patent  right 
of  Phillips,  which  was  subsequent  to  the  license  granted  by 
the  patentee  to  Brown,  had  notice  of  the  license  so  granted  to 
Brown.  That  point  becomes  wholly  immaterial,  if  the  license 
itself  is  not  by  law  required  to  be  recorded.  And  independent 
of  the  admission  of  counsel,  I  am  entirely  satisfied,  upon  the 
true  construction  of  the  Patent  Act  of  1836,  ch.  357,  ^11, 
that  such  a  license  is  not  required  by  law  to  be  recorded  in 
the  Patent  Office,  in  order  to  give  it  effect  and  validity.  In 
this  view  of  the  matter,  I  adopt  throughout  the  argument  of 
the  learned  counsel,  who  opened  the  cause  for  the  plaintiff. 
My  reasoning  upon  the  point  is  briefly  this.  The  license  is 
not  per  se  required  to  be  recorded,  unless  there  be  some  posi- 
tive provision  of  the  Patent  Act,  which  renders  it  an  indis- 
pensable prerequisite  to  its  validity  and  obligation.  There  is 
no  other  act  in  force,  requiring  any  assignment  of  any  patent 
right  to  be  recorded,  except  the  act  of  1836 ;  and  the  eleventh 
section  of  that  act  is  in  these  words :  "  That  every  patent 
shall  be  assignable  in  law,  either  as  to  the  whole  interest,  or 
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any  undivided  part  thereof,  by  any  instrument  in  writing; 
which  assignment,  and  also  every  grant  and  conveyance  ^ 
the  exclusive  right  under  any  patent  to  make  and  use,  and 
grant  to  others  to  make  and  use,  the  thing  patented  within  and 
throughout  any  specified  part  or  portion  of  the  United  States, 
shall  be  recorded  in  the  Patent  Office  within  three  months 
from  the  execution  thereof,  for  which  the  assignee  or  grantee 
shall  pay  to  the  commissioner  the  sum  of  three  dollars." 

I  have  already,  in  other  cases,  had  occasion  to  decide,  thai 
the  recording  within  three  months  is  merely  directory,  and 
that,  except  as  to  intermediate  btma  fide  purchasers,  without 
notice,  any  subsequent  recording  of  an  assignment  will  be 
sufficient  to  pass  the  title  to  the  assignee.  Now,  as  has  been 
well  observed  by  the  counsel  for  the  plaintiff,  three  cases  only 
of  the  recording  of  assignments  are  provided  for  in  the  fore- 
going section ;  first,  an  assignment  of  tlie  whole  patent ; 
secondly,  an  assignment  of  any  undivided  part  thereof ;  and, 
thirdly,  a  grant  or  conveyance  of  the  exclusive  right  under  the 
patent  within  any  specified  part  or  portion  of  the  United  States. 
The  present  case  falls  not  within  either  predicament  It  is 
not  a  grant  of  any  exclusive  right ;  but  at  most  the  grant  of  a 
right  or  privilege  of  manufacturing  matches  under  the  patent 
in  any  place  not  within  forty  miles  of  Methuen,  and  to  vend 
them  in  any  part  of  the  United  States,  concurrently  with  the 
patentee  and  any  other  grantees  under  him.  It  is,  in  no  sense, 
therefore,  an  exclusive  right.  It  is  not  an  assignment  of  the 
patent  itself,  or  of  any  undivided  part  thereof,  or  of  any  right 
therein  limited  to  a  particular  locality.  In  truth,  in  propriety 
of  language,  it  is  strictly  a  license  or  authority  from  the  patentee 
to  Brown  to  make  and  vend  the  matches,  without  giving  him 
any  exclusive  right  except  as  to  the  matches  he  shall  manufec- 
ture,  exactly  as  the  sale  of  a  patented  machine  by  the  patentee 
would  give  to  the  purchaser  the  right  to  use  the  same,  without 
in  any  manner  restricting  the  patentee  in  his  right  to  grant  or 
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sell  other  similar  machines  to  any  other  persons  for  use.    The 
language  of  the  instrument  of  conveyance  to  Brown  by  the 
patentee,  is  that  he  doth  '^  grant,  bargain,  sell,  convey,  assign, 
and  transfer  to  him,  the  said  Brown,  his  executors,  adminis- 
trators, and  assigns,  the  right  and  privilege  hereinafter  men- 
tioned of  making,  using,  and  selling  the  friction  matches" 
patented,  and  to  have  and  to  hold  ^'  the  right  and  privilege  of 
manufacturing  the  said  matches,  and  to  employ  in  and  about 
the  same  six  persons,  and  no  more,  and  to  vend  said  matches 
in  any  part  of  the  United  States."     Then  comes  the  proviso, 
that  nothing  herein  contained  shall  prevent  or  restrict  the 
patentee  from  "  making  and  vending  the  same,  or  of  selling 
and  conveying  similar  rights  and  privileges  to  others ; "  and  a 
further  proviso,  that  '^  the  said  Brown  shall  not  manufacture 
the  said  matches  in  any  place  within  forty  miles  of  Methuen." 
It  seems  to  me,  that  this  language  admits  of  no  other  rational 
interpretation,  than  that,  which  I  have  already  put  upon  it. 
My  judgment  accordingly  is,  that  no  recording  of  this  instru- 
ment was  necessary  to  give  it  complete  validity  ;  and  therefore 
the  question  of  notice  thereof  by  Byam,  at  the  time  of  his  pur- 
chase, becomes  unnecessary  to  be  decided. 

The  other  question  as  to  the  indivisibility  of  the  license, 
granted  to  Brown,  involves  considerations  of  more  nicety  and 
difficulty.  By  the  agreement  between  Brown  and  Brooks  (18th 
of  September,  1837),  it  was  agreed  by  Brown  to  sell  and  con- 
vey unto  Brooks  "  a  right  of  manufacturing  friction  matches 
according  to  letters  patent,  granted  to  Phillips,  &c.  in  the  said 
town  of  Ashburnham,  to  the  amotmt  of  one  right,  embracing 
one  person  only,  so  denominated,  in  as  full  and  ample  a  man- 
ner to  the  extension  of  the  said  one  right  as  the  original 
patentee  ;  "  and  Brown  further  agrees  <'  to  go  to  Ashburnham 
and  assist  Brooks  in  learning  the  art  and  mystery  of  manufac- 
turing such  friction  matches,  &c.  &c. ; "  and,  also,  <<  not  to  sell 
any  right  of  manufiacturing  said  friction  matches,  or  of  vending 
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the  same  to  any  person  living,  or  intending  to  live,  to  manu- 
facture or  vend,  said  matches  within  forty  miles  of  said  Asb- 
burnham."     The  question,  then,  is,  whether  the  license  or 
privilege  granted  by  the  patentee  to  Brown  is  not  an  entirety, 
and  incapable  of  being  split  up  into  distinct  rights,  each  of 
which  might  be  assigned  to  different  persons  in  severalty.    I 
do  not  meddle  with  another  point,  and  that  is,  whether  the 
entirety  of  the  license  or  privilege  to  Brown  was  capable  of  be- 
ing assigned,  though  if  it  were  intended  to  be  a  personal  priri- 
lege  or  license,  it  might  open  a  ground  for  argument,  notwith- 
standing the  use  of  the  word  '<  assigns."     That  point  does  not 
arise  in  the  present  case  ;  for  here  the  whde  license  or  privi- 
lege is  not  sold  or  assigned ;  but  one  right,  embracing  one  per- 
son only.     It  has  been  well  said,  that  the  right  or  license  may 
be  transmissible,  although  not  apportionable.     There  is  some 
obscurity  in  the  language  of  the  instrument,  which  makes  it 
somewhat  difficult  to  give  a   definite  interpretation  to  it 
Brown's  privilege  or  license  is  at  most  to  himself  and  his  as- 
signs, and  ^^  to  employ  in  and  about  the  manufacturing  of  the 
matches  six  persons,  and  no  more."     Brown  agrees  to  sell  to 
Brooks  ^'  one  right,  embracing  one  person."     Now,  the  privi* 
lege  or  license  to  Brown  (assiuning  it  to  be  capable  of  assgn- 
ment)  is  to  him,  and  to  his  assigns,  to  employ  six  persons. 
Whoever  is  employed  is  to  be  employed  by  Brown  and  bis 
assigns.     It  would  seem  to  be  a  reasonable  interpretation  of 
this  language  to  say,  that  all  of  these  persons  should  be  em- 
ployed by  one  and  the  same  party,  either  all  by  Brown,  or  aD 
by  his  assigns.     But  the  sub-agreement  with  Brooks  conveys 
to  him  one  right  in  severalty,  embracing  one  person,  that  is, 
(as  I  understand  it),  the  right  to  employ  one  person  in  the 
manufacture  of  the  matches.  So  that,  if  this  agreement  be  valid, 
then  the  original  privilege  or  license,  granted  by  the  patentee 
to  Brown,  upon  this  construction,  includes  six  distinct  and  in* 
dependent  rights,  each  of  which  may  be  granted  to  a  different 
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in  severalty,     Now^  I  must  confess,  that  such  a  con- 
struction is  open  to  all  the  objections  stated  at  the  bar.   It  ex- 
poses the  patentee  to  the  competition  of  six  different  distinct 
persons,  acting  in  severalty,  and  independently  of  each  other. 
It  may  make  an  essential  difference  to  the  patentee  in  his  own 
sales,  whether  the  whole  of  the  right  or  privilege  granted  to 
Brown  be  in  the  possession  of  one,  or  more  persons,  having  a 
jmnt  interest,  and  of  several  persons,  each  having  a  separate 
and  independent  interest.     The  danger  too  to  the  patentee  of 
an  abuse  or  excess  of  the  right  or  privilege  granted  by  him  is 
materially  enhanced  by  the  circumstance,  that  each  of  the  sub- 
holders  may  be  actii^  at  different  places  at  the  same  time, 
and  the  nature  and  extent  of  their  claim  and  use  of  the  right 
or  privilege  may  be  difficult  for  him  to  ascertain,  and  leave  him 
without  any  adequate  remedy  for  any  such  excess  or  abuse  of 
it.     The  language  ought,  in  my  judgment,  to  be  exceedingly 
dear,  that  should  lead  a  Court  to  construe  an  instrument  of 
this  sort,  granting  a  single  right  or  privilege  to  a  particular 
person  or  his  assigns,  as  also  granting  a  right  or  license  to 
fi^t  up  the  same  right  into  fragments  among  many  persons  in 
severalty,  and  thus  to  make  it  apportionable  as  well  as  trans- 
missiUe.     The  patentee  might  well  agree  to  convey  a  single 
right  as  an  entirety  to  one  person  to  manufacture  the  matches 
and  employ  a  fixed  number  of  persons  under  him,  when  he 
mi^t  be  wholly  opposed  to  apportioning  the  same  right  in 
severalty  among  many  persons,     I  observe,  that  the  parties 
are  admitted,  both  by  the  evidence  and  at  the  bar,  to  have 
adc^ted,  and  to  be  willing  to  abide  by,  a  construction  of 
the  grant  to  Brown,  which  I  confess,  I  should  hardly  have  ar- 
rived at  by  an  examination  of  the  words  of  the  instrument. 
That  construction  is,  that  the  grant  to  Brown,  was  to  manu- 
facture as  many  matches  as  six  girls  could  roll  up  in  a  day  ; 
and  that  as  many  other  persons  might  be  employed  by  him  to 
prepare  the  work,  as  might  be  necessary  to  accompliBh  this 
VOL.  II.  69 
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end.  (See  Printed  Record,  p.  20,  64,  125).  But  the  em- 
ployment of  six  girls  by  one  or  more  persons  holding  the  en- 
tire right,  might  be  very  di£ferent  in  the  effect  apon  the  value 
of  other  rights,  grantable  by  the  patentee,  from  what  it  would, 
or  might  be,  if  there  were  six  separate  owners,  each  entitled 
to  employ  one  girl,  with  all  the  proper  auxiliaries. 

There  are  many  rights  and  privil^es,  which  are  grantable, 
but  which,  at  the  same  time,  are  not  assignable.  And  the 
rules  on  this  head  are  founded,  sometimes  upon  the  conadeia- 
tion  of  the  nature  and  objects  of  the  grant,  and  sometinies 
upon  a  supposed  personal  confidence,  and  sometimes  upon  the 
apparent  inconvenience  of  allowing  an  assignment.  Some  of 
the  cases  on  this  subject  will  be  found  collected  in  Com.  Dig. 
Grant  D.,  and  Assignment,  C.  1.  Even  transmissible  rights 
are  not  always  severable  or  apportionable.  Of  this,  several  il- 
lustrations may  be  found  in  Coke  on  Litt.,  1646,  165a,  and 
Com.  Dig.  Parcener,  A  2. 

But  what  is  more  immediately  to  our  present  purpose,  there 
are  many  rights,  which,  although  assignable  as  an  entirety,  are 
not  apportionable  or  divisible  by  assignment.  Thus,  for  exam- 
ple, it  is  said  in  Com.  Dig.  Grant  D.,  that  if  A.  hold  three 
acres  by  fealty  and  rent,  and  the  Lord  grant  the  services  of 
one  of  the  acres,  it  is  void ;  for  he  cannot  make  severance  of 
the  tenure.  And  the  same  doctrine  is  laid  down  by  Perkins 
(Grant,  67),  and  by  Littleton,  J.  in  the  Year  Book,  7  Edw.  4, 
25.  The  like  rule  is  laid  down  in  Comyns  Dig.  Grant,  D.  and 
in  Perkins,  Grant,  68,  where  three  jointments  hold,  and  the 
Lord  grants  the  services  of  one  of  them  unto  a  stranger ;  for 
the  grant  is  void  for  the  like  reason. 

But  the  case  of  Lord  Mountjoy,  reported  inGodbolt  R.  17, 
Moore  R,  174,  and  more  fully  upon  some  points  in  Ander- 
son R.  307,  approaches  by  a  very  near  analogy  to  the  present 
case.  There,  Lord  Mountjoy  granted  by  indenture  a  certain 
manor  to  one  Browne  in  fee,  and  there  was  a  proviso  in  the 
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indenture,  and  a  covenant  by  Browne,  that  Lord  Mountjoy, 
his  heirs,  and  assigns,  might  dig  for  ore  in  the  lands  parcel  of 
the  manor,  and  dig  turf  also,  for  the  purpose  of  making  alum. 
Lord  Mountjoy  demised  his  interest  for  a  term  of  years  to  one 
L«.,  and  L.  assigned  over  the  same  to  two  other  persons ;  and 
among  other  questions,  one  was,  whether  Lord  Mountjoy  could 
assign  over  this  right,  and  if  the  subsequent  assignment  to  the 
two  were  good.  Godbolt  says,  that  it  was  decided  by  the  judges, 
that  the  assignment  to  the  two  was  good  ;  but  that  the  two  as- 
ngnees  could  not  work  severally,  but  together  with  one  stock, 
or  such  workmen  as  belonged  to  them  both.  Lord  Coke,  who 
was  counsel  in  the  case  for  Lord  Mountjoy,  and  who  reported 
to  the  Privy  Council,  where  the  question  arose,  the  opinion  of 
the  judges,  confirms  in  Co.  Litt.  165a  the  report  of  Godbolt, 
and  says,  that  the  judges,  among  other  things,  resolved,  '^  That 
the  Lord  Mountjoy  might  assign  his  whole  interest  to  one, 
two,  or  more ;  but  then,  if  there  be  two  or  more,  they  could 
make  no  division  of  it,  but  work  together  with  one  stock ; 
neither  could  the  Lord  Mountjoy,  &c.  assign  his  interest  in 
any  part  of  the  waste  to  one  or  more,  for  that  might  work  a 
prejudice  and  a  surcharge  to  the  tenant  of  the  land."     And, 
therefore.  Lord  Coke  adds,  if  such  an  uncertain  inheritance 
descendeth  to  two  partners,  it  cannot  be  divided  between 
them.     It  is  true  (as  Mr.  Butler  in  his  Note,  Co.  Litt.  165a, 
note  (1),  has  observed)  that  Lord  Anderson's  Report  takes  no 
notice  of  the  point  of  indivisibility,  nor  is  it  contained  in  the 
certificate,  there  stated  to  have  been  given  by  the  judges.   But 
that  is  quite  consistent  with  Lord  Coke's  account  of  the  mat- 
ter, which  does  not  merely  refer  to  the  certificate,  but  to  the 
reasoning  of  the  judges  ;  and  the  point  of  indivisibility  was  cer- 
tainly fairly  open  before  the  judges,  in  considering  the  subject. 
Lord  Coke,  from  his  position  in  the  case,  could  scarcely  have 
been  mistaken  upon  so  important  a  point,  which  went  to  limit, 
and  not  to  enlarge,  the  rights  of  his  client. 
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Now,  it  seems  to  me,  that,  in  this  aspect,  the  case  of  Lofd 
Mountjoy  has  a  very  striking  application  to  the  present  case. 
The  grant  was  of  a  mere  right  to  dig  ore,  &c. ;  and  yet,  upon 
the  ground  of  possible  or  probable  prejudice  to  the  grantor 
(Browne)  of  this  privilege,  it  was  held  to  be  indivisible. 

A  great  many  cases  were  cited  at  the  argument  by  the 
learned  counsel  for  the  plaintiflT,  turning  upon  the  general 
doctrine  of  apportionment,  and  the  analogies  furnished  thereby 
to  illustrate  the  present  case.  Some  of  those  cases  are  ex- 
ceedingly obscure ;  others  turn  altogether  upon  principles  of 
the  feudal  law,  applicable  to  rent  service,  and  other  kindred 
tenures,  since  the  statute  of  Qtita  Emptores ;  ^  others  again 
are  cases  of  very  doubtful  authority,  such  as  Ardes  v.  Waikins 
(Cro.  Eliz.  637, 651),  where  the  Court  were  at  first  divided, 
and  Popham,  Chief  Justice,  dissented  from  the  final  opin]<Hi ; 
and  others,  again,  turn  upon  apportionments  by  operation  of  law, 
and  independent  of  the  acts  of  the  parties.  The  general  rale 
of  the  common  law  is,  that  contracts  are  not  apportionaUe ; 
and  this  rule  seems  ordinarily,  although  not  universallj^  trney 
where  the  apportionment  is  by  the  act  of  the  party,  and  not  by 
mere  operation  of  law ;  or  where  the  contract  is  only  in  part 
performed,  and  is  not  in  its  own  nature  and  terms  severable.^ 
The  case  of  Cutter  v.  Powell  (6  Term  R.  320)  is  direcdf  in 
point,  although  I  entertain  considerable  doubt,  whether,  by  the 
maritime  law,  the  contract  in  that  case  was  not  divi^ble.  In 
respect  to  rent,  there  are  doubtless  many  cases,  where,  at  the 
common  law,  it  is  apportionable  by  operation  of  law,  when  it 
could  not  be  by  the  act  of  the  parties.^  And  in  some 
cases  also  it  may  be  apportioned  even  by  the  act  of  the  party 
entitled  thereto,  as  is   shown  in  the  cases  put  in  Bacon's 

1  See  Viner's  Apportionment,  b.  pi.  1 ;  Bac.  Abridfr.  Rent,  Sf .  1. 
«  See  1  Story  Eq.  Jurisp.  s.  471,  s.  472,  s.  47G,  s.  480,  s.  481. 
3  Co.  LitL  1476, 148a,  1486. 1496;  Bacon  Abridg.  Rent,  M.;  WoiUmf. 
Shirt  (Cro.  Eliz.  742) ;  Viner,  Abridg.  Apportionment,  B. 
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Abridgment,  Rent  M.  1.^  But  the  grounds,  upon  which  this 
is  supported,  are  not  always  clearly  stated  or  defined,  or  made 
consistent  with  each  other.  Thus,  it  is  there  said,  that  if  I  make 
a  lease  of  three  acres,  reserving  Si.  rent,  as  I  may  dispose  of 
the  whole  reversion,  so  I  may  also  of  any  part  of  it,  since  it  is 
a  thing  in  its  own  nature  severable,  and  the  rent,  as  incident  to 
the  reversion,  maybe  divided  too.  This  is  intelligible  enough  ; 
but  then  it  turns  upon  the  very  ground,  that  a  reversion  is 
severable ;  and  the  very  question  raised  in  the  case  now  before 
the  Court  is,  whether  this  license  is  so  severable  or  divisible. 
It  is  upon  the  like  reason,  that  the  case  of  Ardes  v.  Watkins 
(Cro.  Eliz.  637,  681),  is  there  attempted  to  be  supported.  In 
Ewer  V.  Moyle  (Cro.  Eliz.  771),  the  Court  found  great  diffi- 
culty in  allowing  an  apportionment  of  rent,  where  there  had 
been  a  devise,  and  finally  adjudged,  <^  that  there  should  be  an 
apportionment,  in  regard  it  was  not  a  division  by  the  act  of  the 
party,  but  by  the  law,  viz.  the  Statute  of  Wills  ; "  which  seems 
a  strange  reason  for  the  case,  as  the  devise  was  clearly  the 
act  of  the  party.  In  Bacon's  Abridgment,  (Rent  M.  1),  it 
is  said,  that  the  law  allowed  of  grants  of  rent-charge,  and 
thereby  established  such  sort  of  property,  and  it  would  be  un- 
reasonable and  severe  to  hinder  the  proprietor  to  make  proper 
distribution  for  the  t>romotion  of  his  children,  or  to  provide 
for  the  contingencies  of  his  family,  which  were  in  his  view. 
If  this  be  a  good  reason,  it  would  carry  the  doctrine  of 
apportionment  to  a  vast  many  other  cases,  which  it  has 
never  been  supposed  to  reach.  The  case  in  Hobart's  Rep. 
235,  where  it  was  adjudged,  that  where  one  had  a  common 
appurtenant  to  ten  acres  of  land  for  all  his  beasts  levant  and 
coucbant  on  the  land,  and  sold  part  of  it,  the  common  was 
apportionable,  and  every  one  should  have  common  for  his 
beasts  levant  and  couchant  upon  his  part,  turned  upon  the 


1  See  also  Viner,  Abridg.  Apportionment,  B. 
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ground,  that  the  right  of  common  there  waa  several  in  its  na- 
ture, and  is  not  so  strict  an  entirety,  as  a  warranty,  a  condi- 
tion, &c,  which  cannot  be  divided  by  the  act  of  the  parties^ 
which  yet  by  act  of  law  are  divided.  The  same  doctrine  was 
applied  in  the  case  cited  from  Danvers's  Abridgment,  Appor- 
tionment B.  4,  and  to  be  found  also  in  Viner's  Abridgment, 
Apportionment  B.  pi.  19,  and  reported  as  the  case  of  Mane 
V.  fVeU,  in  1  Brownlow  R.  150,  2  Brownlow  R.  297,  and  in 
Morse  and  WelTs  case  in  13  Co.  R.  65,  upon  the  ground,  that 
the  common  was  severable,  and  belonged  to  each  portion  of 
the  land  rateably. 

I  have  dwelt  somewhat  upon  these  cases  of  apportionment, 
because  they  were  greatly  relied  upon  at  the  bar  in  the  argu- 
ment. But  I  cannot  say,  that  they  have  any  very  forcible  ap- 
plication to  the  present  case,  because  they  are  either  distin- 
guishable from  the  present  case  in  their  circumstances,  or  stand 
upon  grounds  of  reasoning,  often  obscure,  and  subtle,  and 
unsatisfactory;  or  because,  admitting  their  authority,  they 
proceed  upon  the  ground,  that,  in  general,  apportionment  is 
not  allowed  in  contracts  by  the  mere  act  of  the  party,  although 
it  may  be  by  act  of  law  ;  and  therefore  they  rather  stand  as  ex- 
ceptions, than  as  illustrations  of  a  general  principle,  to  be  ap- 
plied by  analogy  to  other  cases^  The  cases  of  rent  service  are 
admitted  by  the  authorities  to  stand  upon  a  peculiar  ground, 
resulting  from  the  feudal  law  and  feudal  tenures,  and  are  un- 
questionably exceptions  to  the  general  doctrine. 

What  I  proceed  upon  is,  that  every  conveyance  of  this  sort 
must  be  decided  upon  its  own  terms  and  objects,  and  that  it  is 
very  clear,  that  no  apportionment  or  diviaon  of  the  license  or 
privilege  can  be  made,  if  it  is  contrary  to  the  true  intent  and 
meaning  of  the  parties  in  the  conveyance. 

It  is  said,  that  the  present  conveyance  is  the  grant  of  an  inter- 
est and  right  and  property ;  and,  therefore,  it  is  divisible  in  its 
own  nature.     It  is  unnecessary  to  dispute  about  terms ;  but  if 
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I  were  called  upon  to  characterize  the  present  grant,  I  should 
rather  call  it  an  authority,  or  license,  coupled  with  an  interest 
in  its  execution.  It  seems  to  me,  not  so  much  a  property  or 
interest  in  rem,  as  a  right  of  user  for  the  benefit  of  the  licensee. 
It  is  like  a  right  of  way  granted  to  a  man  for  him  and  his  do- 
mestic servants  to  pass  over  the  grantor's  lands. 

Many  cases  have  been  put  at  the  argument  to  sustain  the 
views  of  the  counsel  for  the  plaintiff.  But  in  my  judgment, 
they  are  all  distinguishable  from  the  present  case ;  and  perpet- 
ually admonish  us  of  the  truth  of  the  maxim,  Nullum  simile  est 
idem.  Thus,  it  is  said,  that  if  I  buy  as  many  bricks  from  a  kiln 
as  two  horses  can  haul  in  an  ordinary  wagon,  or  as  one  mason 
can  lay  on  the  wall  of  my  house  in  a  day,  it  is  a  valid  sale  of 
the  quantity  of  bricks  when  ascertained.  Certainly  it  is  ;  but 
then  it  is  a  valid  sale  of  the  bricks  as  property,  not  the  sale  of 
the  mere  privilege  to  manufacture  bricks  at  my  kiln.  So,  it  is 
asked,  if  the  owner  of  a  brick-yard  sells  to  A.  the  right  of 
making  as  many  bricks  on  any  land,  as  six  men  can  strike  in  a 
day,  whether  it  may  not  make  a  valid  sale  to  a  third  person 
of  all,  that  one  man  can  strike  ?  Certainly  he  may ;  but  then 
he  sells  the  ascertained  quantity  of  bricks  ;  and  not  the  right 
to  make  them.  So,  in  the  case  at  bar.  Brown  might  well  sell 
to  any  person  or  persons  all  or  any  undivided  portion  of  the 
matches  made  by  him  under  his  license ;  but  that  would  be  a 
very  different  thing  from  a  sale  of  a  fraction  of  the  privilege  to 
make  them.  The  case  of  the  sale  of  timber  to  be  cut  off 
lands  in  Maine,  is  of  the  same  nature  as  those  already  stated. 
The  sub  parties  purchase  the  timber  when  cut,  not  the  privilege 
of  cutting  it.  But,  suppose  the  owner  grants  to  A.  the  privilege 
of  cutting  timber  off  of  his  land,  with  the  assistance  of  four  men 
employed  by  him,  can  he  sell  the  license  and  right  of  employ- 
ment to  each  of  four  men  in  severalty  for  one  man's  share  ? 
That  would  be  very  near  the  present  case.     But  can  we,  by 


553  MASSACHUSETTS. 

Brooks  V.  Byun  et  al. 

any  straining,  declare,  that  a  license  to  A.  to  em{doy  his  four 
servants  on  my  land,  is  a  license  assignable  to  B.  to  empby 
his  four  servants  ?  Or  if  assignable,  would  A.  have  a  right  to 
assign  the  right  to  employ  one  servant  to  B.,  another  to  C, 
and  another  to  D.  in  severalty  ?  Now,  that  is  the  very  hinge 
of  the  case  at  the  bar.  It  was  the  very  point  in  Lord  Mount* 
joy's  Case,  in  Godbolt  R.  17.  We  all  know,  that  an  authority 
granted  to  A.  cannot  be  assigned  or  executed  by  B.  A  for- 
tiori it  is  not  apportionable,  so  that  a  part  may  be  executed 
by  B.,  and  a  part  by  C,  and  a  part  by  D.,  and  the  residue 
by  A, 

Upon  the  whole,  I  retain  the  opinion,  that  the  license  m 
this  case  was  an  entirety,  and  incapable  of  division,  or  of  being 
broken  up  into  fragments  in  the  possession  of  different  persons. 
The  right  granted  is  to  the  grantee  and  six  persons  to  be  em- 
ployed by  him  in  making  matches ;  and  if  it  be  assignable,  the 
assignment  must  be  of  the  entirety  of  the  license  to  the  as- 
signee, and  it  cannot  be  apportioned  among  different  persons 
in  severalty. 

It  has  been  suggested,  that,  whatever  may  be  the  case  at 
law,  the  plaintiff  has  an  equitable  right,  which  the  Court  ought 
to  enforce.  The  short  answer  to  this  is,  that  the  plaintiff  has 
no  equity,  as  against  Byam  and  the  other  defendants,  to  do  an 
act,  for  which  he  had  no  authority,  or  to  exercise  a  right  never 
assignable  to  him.  If  he  has  any  equity,  it  is  against  Brown, 
and  not  against  the  defendants. 

The  bill,  therefore,  must  be  dismissed ;  but  the  question  of 
costs  will  be  reserved,  if  the  parties  desire  it. 
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'Whskb  a  demurrer  might  be  put  in  to  a  bill  in  Equity,  but,  instead  thereof, 
■n  answer  is  made,  and  the  bill  is  dismissed  on  its  merits,  because  the  plain- 
tUr  does  not  show  a  sufficient  title,  the  defendants  are  not  entitled  to  eosta. 

Costs  in  Equity  are  in  the  sound  discretion  of  the  Court ;  but,  in  the  ordi- 
nary couFK  of  practice,  when  a  bill  is  dismissed,  costs  are  not  awarded  to 
the  plaintiff. 

Under  tiie  circumstances  of  this  ease,  H  was  hddy  that  each  party  must 
bear  his  own  costs,  but  that  the  expense  of  printing  the  record  must  be 
divided  between  them. 

7his  cause  came  on  to  be  argued  again,  upon  the  reserved 
question  of  costs. 

C.  Sumner  and  Chreenleaf,  for  the  plaintiff;  Franklin  Dex- 
ter, for  the  defendant,  e  contra. 

Stort,  J.  —  There  is  no  question,  that  this  Court  had  full 
jurisdiction  of  this  suit.  There  are  all  the  conunon  ingredi- 
ents to  give  jurisdiction  in  Equity.  Tie  difiiculty  lies  not 
here ;  but  it  is,  whether  the  title  made  by  the  plaintiff  is  of 
such  a  nature  as  to  entitle  him  either  to  a  discovery,  or  to  re- 
lief, in  Equity.  I  have  already  decided,  that  it  is  not  such  a 
title.  The  Court  may  have  complete  jurisdiction  to  grant  a 
discovery  or  relief,  if  a  fit  case  is  made  out  for  its  interposition. 
But  here  the  plaintiff  fails  in  his  preliminary  step.  He  shows 
no  sufficient  title  to  enable  the  Court  to  act.  The  bill,  there- 
fore, must  be  dismissed  as  wanting  merits.  The  objection 
might,  indeed,  have  been  taken  by  the  defendants  by  demurrer, 
if  they  had  chosen  so  to  do.  And,  as  this  would  have  put  an 
end  to  the  case  in  its  earliest  stage,  it  furnishes  a  good  ground, 
why  the  Court  may  refuse  them  costs  for  all  the  ulterior  pro- 
ceedings occasioned  by  the  omission. 

But  it  is  a  very  different  question,  whether,  when  the  plain- 
tiff's bill  is  dismissed  upon  the  merits  of  his  title,  he  can  claim 
costs.     Certainly  costs  in  Equity  are  altogether  in  the  discre- 
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tion  of  the  Court  But  then  it  is  to  be  remembered,  that  this 
ducretion  is  a  sound  one,  to  be  exercised  upon  principle,  and 
with  a  reference  to  the  general  rules  of  practice.  In  the  ordi- 
nary course  of  practice,  if  a  bill  be  dismissed,  the  most,  that 
is  done,  is,  in  proper  cases,  to  dioniss  the  bill  without  costs  to 
the  defendant.  I  do  not  say,  that  a  case  may  not  be  put,  in 
which  the  Court  might  go  further,  and  allow  costs  to  the 
plaintiff,  even  upon  the  dismissal.  But  it  must  be  a  veiy  ex- 
traordinary case ;  such,  for  example,  as  where  the  defendant 
has,  by  his  own  fraud,  in  misrepresenting  himself  to  be  the 
proper  and  sole  party  to  be  sued,  as  executor,  or  heir,  or 
devisee,  induced,  nay,  invited  the  plaintiff,  to  bring  the  suit, 
and  then  has  put  in  a  plea,  and  established  the  fact,  that  he 
is  not  executor,  or  heir,  or  devisee.  Such  a  case  may  exist, 
and  for  aught  I  know,  the  Court  might,  under  such  circum- 
stances, award  costs  against  the  defendant,  although  the  bill 
might  be  dismissed.  But  on  this  I  give  no  opinion.  The 
present  is  not  such  a  case. 

Certainly  the  plaintiff  might,  in  some  way,  have  taken  the 
opinion  of  the  Court  upon  the  validity  of  his  title  at  an  earlier 
stage  in  the  cause,  if  he  had  chosen,  as  he  had  notice  of  the 
objection  before  any  evidence  was  taken,  from  the  statements 
in  the  answer.  In  not  doing  so,  he  voluntarily  incurred  the 
hazard  of  taking  the  testimony.  It  is  true,  that  the  reason  of 
the  omission  is  sufficiently  explained  by  Mr.  Greenleaf 's  af- 
fidavit ;  but  then  from  Mr.  Smith's  affidavit  there  seems  to 
have  been  a  mistake  and  misunderstanding  between  the  coun- 
sel in  the  cause,  which  led  to  the  present  embanassment. 

Upon  full  reflection,  my  opinion  is,  that  under  all  the  dr- 

• 

cumstances  of  the  case,  each  party  must  bear  his  own  costs  in 
the  cause.  But  the  printing  of  the  record  having  been  ac- 
cording to  the  order  and  rule  of  the  Court,  and  being  costs 
in  the  cause,  it  must  be  deemed  to  be  for  the  benefit  of  both 
parties ;  and  therefore  I  shall  order  the  same  to  be  equaUy 
divided  between,  and  paid  by,  the  parties. 
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V. 

6eor6e  Moret,  Assignee. 

Thx  bill,  in  this  case,  asserted  an  equitable  lien  against  certain  shipments, 
and  the  proceeds  thereof,  in  the  hands  of  the  assignee  of  James  Read  & 
Co.  as  secnritj  for  adyances  made  by  the  plainti£[s,  under  an  agreement 
with  James  Read  &,  Co.  by  which  Read  &  Co.  were  authorised  to  make 
drafts  on  the  plaintiffs  in  payment  for  merchandise,  the  said  merchandise 
being  pledged  and  hypothecated  to  the  plaintifis  as  collateral  security  for 
liieir  advances,     it  was  kdd^  that  the  lien  was  good. 

80,  alsOf  duties  and  charges  upon  the  shipments  having  been  paid  by 
Messrs.  Read  &  Co. ;  It  teas  held^  that  they  were  not  to  be  deducted  from 
the  yalue  of  the  shipments,  or  the  proceeds  in  the  hands  of  the  assignee, 
except  in  respect  to  such  goods  as  came  into  the  hands  of  the  assignee, 
eharged  with  those  duties,  since  the  bankruptcy. 

The  assignee  in  bankruptcy  takes  the  property  and  rights  of  the  bankrupt, 
subject  to  all  the  liabilities  and  with  all  the  rights,  that  would  attach  to 
them  in  the  hands  of  the  bankrupt ;  the  only  exception  is  in  case  of  fVaud. 

Where  a  lien,  or  equitable  claim,  constituting  a  charge  in  rem^  is  a  matter 
of  agreement,  it  will  be  enforced  in  equity,  not  only  upon  real  estate,  but 
also  upon  personal  estate,  or  money  in  the  hands  of  a  third  person ;  and 
against  the  party  himself,  or  his  personal  representatives,  or  persons 
claiming  under  him,  or  assignees  in  bankruptcy. 

The  proviso  in  the  second  section  of  the  Bankrupt  Act  of  1641,  ch.  9,  em- 
braces aU  liens,  equitable  and  legal,  which  are  valid  by  the  lex  loci  cotUraC' 
tusj  and  is  not  restricted  to  such  as  can  be  enforced  by  State  laws. 

An  equitable  lien  is  valid  by  the  laws  of  Massachusetts,  although  no  remedy 
for  its  enforcement  is  provided  by  the  State  jurisprudence. 

The  Equity  Jurisdiction  and  Equity  Jurisprudence  administered  in  the 
Courts  of  the  United  States  are  coincident  and  coextensive  with  that 
exercised  in  England,  and  are  not  regulated  by  the  municipal  jurispru- 
dence of  the  particular  State,  where  the  Court  sits. 

liens  and  mortgages  of  personal  property  are  perfectly  good,  as  between 
the  parties,  and  against  creditors,  although  the  possession  remain  with 
the  owner  or  mortgagor,  if  there  be  no  fraudulent  intent.  The  same  rule 
applies  to  sales  of  personal  property. 

Bill  in  Equity  brought  by  Edward  Fletcher,  James  Alex- 
ander, Charles  Kerr,  Charles  Dashwood  Bruce,  Christopher 
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Pearse,  and  Charles  Philip  Fletcher,  of  London,  England, 
merchants  and  copartners  negotiating  under  the  style  and 
firm  of  Fletcher,  Alexander  &  Co.,  bring  this  their  bill 
against  George  Morey,  of  Boston,  as  assignee  of  the  joint 
estate  and  effects  of  James  Read  &  Co.  The  bill  sets  forth, 
in  substance,  that  on  or  about  the  thirtieth  day  of  December, 
1840,  James  Read,  of  Boston,  in  Massachusetts,  and  Horace 
Hall,  of  Charlestown,  in  New  Hampshire,  merchants  and  joint 
partners  negotiating  at  Boston  aforesaid  under  the  firm  of 
James  Read  &  Co.,  applied  to  Thomas  B.  Curtis,  the  duly 
authorized  agent  of  the  plaintiffs  on  that  behalf,  and  reqiieated 
him  as  the  said  agent,  to  grant  unto  them  a  letter  of  credit 
upon  the  usual  terms  and  conditions,  and  thereupon  the  said 
Curtis  being  thereunto  duly  authorised,  did  grant  unto  them 
a  letter  of  credit  bearing  date  on  the  thirtieth  day  of  I>eoem- 
ber,  1840,  addressed  to  the  plaintiffs  by  their  said  partnership 
name  and  style,  of  which  the  following  is  a  true  copy  : 

<^  Boston,  December  30,  1840.  Messrs.  Fletcher,  Alexan- 
der &  Co.,  London.  Gentlemen:  This  letter  will  be  ibr- 
warded  to  you  by  Messrs.  James  Read  &  Co.,  a  firm  of  the 
first  standing  in  this  city.  These  gentiemen  have  orders  now 
in  progress  of  execution  towards  which  they  would  like  a 
credit  with  your  good  selves.  Believing  that  I  cannot  intro^ 
duce  to  you  better  correspondents,  I  hereby  request  that  you 
authorise  such  parties  as  they  may  advise  you,  to  draw  on 
their  account  for  sums  not  exceeding  ten  thousand  pounds  in 
all.  Drafts  drawn  in  payment  for  goods  to  be  shipped  after 
the  reception  of  this  letter  to  be  accompanied  by  bills  of  lad- 
ing, and  merchandise  so  purchased  and  shi}qped  from  Idver- 
pool  to  be  forwarded  through  your  house  there.  Your  ob't 
serv't,  (Signed),  T.  B.  Curtis.     For  £10,000." 

That  at  the  same  time,  that  the  said  letter  of  credit  was  grant- 
ed, the  said  James  Read  &  Co.  entered  into  a  contract  in  writ- 
ing with  the  plaintiffl)  of  which  the  following  is  a  true  copy : 
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'<  Boston,  Deoember  30,  1840.  Received  the  original  of 
the  annexed  letter  of  credit  for  ten  thousand  pounds,  in  con- 
flideration  whereof,  We,  James  Read  &  Co.,  do  hereby  agree 
with  Messrs.  Fletcher,  Alexander,  Sl  Co.  to  provide  in  Lon- 
dcm,  previous  to  the  maturity  of  the  bilk,  sufficient  funds  to 
meet  the  payment  ot  whatever  may  be  negotiated  by  virtue 
thereof,  with  commission  on  the  same  one  per  cent,  and  also 
to  give  security  here  for  the  same  at  any  time  previous  there- 
to, if  required  by  them  or  their  agent,  and  all  property,  which 
shall  be  purchased  by  means  of  the  above  credit  and  the  pro- 
ceeds thereof,  and  the  policies  of  insurance  thereon,  together 
with  the  bills  of  lading,  are  hereby  pledged  and  hypothecated 
to  them  as  collateral  security  for  the  payment  as  above  prom- 
ised, and  held  subject  to  their  order  on  deinand,  with  authori- 
ty to  take  possession  and  dispose  of  the  same  at  discretion  for 
their  security  or  re-imbursement.  For  all  payments,  settle- 
ments and  recoveries  in  the  United  States,  growing  out  of 
this  credit,  the  pound  sterling  is  to  be  calculated  at  the  cur- 
rent rate  of  exchange,  existing  at  the  time  of  such  settlement. 
Interest  to  be  charged  at  the  rate  of  six  per  cent,  per  annum. 
(Signed),  James  Read  &  Co." 

And  the  said  James  Read  &  Co.  having  signed  the  said 
contract,  and  delivered  the  same  to  the  said  Curtis,  and  hav- 
ing received  from  him  the  said  letter  of  oredit,  proceeded  to 
act  therecm,  and  from  time  to  time  through  their  duly  author- 
ised agents  in  that  behalf,  drew  bills  on  the  plaintifb  in  Lon- 
don, which  were  accepted  and  paid  by  them  under  the  said 
letter  of  credit ;  and  funds  to  pay  the  same  were  duly  pro- 
vided by  the  said  James  Read  &  Co.  until  the  twenty-sixth 
day  of  March,  1841,  when  the  said  letter  of  credit  having 
been  altogether  used  and  executed,  and  bills  amounting  to 
the  sum  of  ten  thousand  pounds  sterling,  mentioned  therein 
as  not  to  be  exceeded,  having  been  drawn,  the  said  James 
Read  &  Co*  applied  to  the  plaintiffs'  said  agent,  and  desired 


558  MASSACHUSETTS. 


Fletcher  af  al.  v.  Morey. 


to  renew  or  extend  the  said  letter  of  credit  and  their  sud  con- 
tract  with  the  plaintiffs,  so  as  to  enable  them  to  continue  to 
use  the  said  letter  of  credit,  and  thereupon,  by  mutual  agree* 
ment  between  the  said  James  Read  &  Co.  and  the  plaintiffii' 
said  agent,  the  following  endorsement  was  made  upon  the 
said  letter  and  signed  by  the  {Mntifis'  said  agent,  namely : 

<'  Boston,  March  26,  1841.  It  is  agreed  that  this  letter  of 
credit  shall  continue  in  force  for  one  year  from  its  date,  and 
for  any  sums  not  exceeding  ten  thousand  pounds  at  any  one 
time,  unless  sooner  annulled. 

T.  B.  Curtis, 
Attorney  for  Fletcher,  Alexander  &  CoJ 
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And  at  the  same  time  the  following  endorsement  was  made 
on  the  said  contract  by  the  said  James  Read  &  Co. : 

"Boston,  March  26,  1841.  The  credit  for  which  this  ob- 
ligation was  given  being  extended  per  endorsement  on  the 
annexed  copy  thereof,  we  agree  that  the  obligation  shall  be 
binding  in  like  manner  for  such  extension,  say  for  any  sum 
not  exceeding  at  any  one  time  ten  thousand  pounds  sterling. 

James  Read  &.  Co." 

That  after  the  said  letter  of  credit  had  been  enlarged  by  the 
endorsement  aforesaid,  the  said  James  Read  &  Co.  proceed- 
ed to,  and  did  authorise  certain  persons  doing  business  under 
the  mercantile  firms  of  W.  B.  Huggins  &  Co.,  Crafts  <&  Stell, 
and  Knauth  &  Storrow,  to  purchase  merchandise  for  them,  and 
draw  bills  of  exchange  on  the  plaintifls  for  the  price  thereof, 
and  charges  and  expenses  thereon,  and  having  duly  advised 
the  plaintiffs  thereof,  and  requested  them  to  accept  the  same, 
they,  pursuant  to  the  said  letter  of  credit  extended  as  afore- 
said, and  relying  on  the  said  written  contract  of  the  said 
James  Read  &  Co.  and  the  hypothecation  and  promise  of  a 
specific  lien  therein  contained,  did  accept  bills  of  exchange 
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drawn  by  the  said  mercantile  firms,  to  pay  for  merchandise 
purchased  by  them  for  the  said  James  Read  &  Co. 

That  the  said  James  Read  &  Co.  have  wholly  failed  to  com- 
ply with  their  said  promise  to  the  plaintiffs  to  provide  in  Lon- 
don preTious  to  the  maturity  of  the  said  bills  of  exchange 
sufficient  funds  to  meet  the  payment  thereof  together  with  the 
plaintiffs'  commission  thereon,  and  on  the  twenty-third  day 
of  April,  1842,  by  a  decree  of  the  District  Court  of  the  United 
States,  within  and  for  the  said  District  of  Massachusetts,  the 
said  James  Read  <&  Co.,  upon  their  own  petition,  were  dnly 
declared  bankrupts,  and  Greorge  Morey,  Esquire,  of  Boston, 
aforesaid,  was  duly  appointed  their  assignee  ;  so  that  it  is  now 
wholly  beyond  the  power  of  the  said  James  Read  &  Co.  and 
their  assignee,  to  provide  funds  as  aforesaid,  nor  do  they,  or 
either  of  them  intend  or  expect  so  to  do. 

That  of  the  merchandise  purchased  as  aforesaid  and  paid 
for  by  bills  of  exchange  drawn  as  aforesaid,  some  has  already 
reached  the  hands  and  possession  of  the  said  James  Read  & 
Co.,  whereof  some  has  been  sold,  and  the  proceeds  thereof 
remain  in  their  hands,  or  have  come  to  the  hands  of  their  as- 
signee, in  the  form  of  bills  of  exchange  or  promissory  notes, 
or  in  some  other  form,  so  that  the  same  can  be  identified  and 
specified ;  and  some  thereof  still  remain  in  their  hands,  or  the 
hands  of  their  assignee,  unsold.  And  some  of  the  said  mer- 
chandise so  purchased  and  paid  for,  as  aforesaid,  having  ar- 
rived in  this  country  after  the  said  James  Read  &  Co.  had 
become  insolvent,  and  had  filed  their  petition  to  be  declared 
bankrupts,  the  plaintiffs'  said  agent  applied  to  them  in  behalf 
of  the  plaintiffs,  to  perform  their  said  contract  by  delivering 
to  him  the  bills  of  lading  of  such  property  as  had  not  yet 
been  received  by  them,  and  thereupon  the  said  James  Read 
&  Co.  did  endorse  and  deliver  to  the  plaintiffs'  said  agent  the 
bills  of  lading  of  merchandise,  which  the  said  James  Read  & 
Co.  had  then  received.    That  of  the  said  merchandise  so 
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purchafied  and  paid  for  as  aforesaid,  the  bilk  of  lading  of 
part  have  come  to  the  hands  of  said  Morey  as  asngoee, 
and  of  a  part  the  bills  of  lading  have  not  yet  arrived,  bat  the 
whole  of  the  residue  of  the  said  merchandise  is  soon  expected 
to  arrive  and  to  come  to  the  hands  of  the  said  assignee. 

That  on  or  about  the  twenty-fifth  day  of  March,  1842,  the 
plaintifls,  by  their  said  agent,  applied  to  the  said  James  Read 
&  Co.,  and  requiring  of  them  that  all  property  purchased  by 
virtue  of  the  said  letters  of  credit,  or  the  proceeds  thereof, 
if  sold,  should  be  placed  in  the  possession  of  the  phintiflb' 
said  agent,  for  the  plaintiffs'  security,  in  comf^nce  with  the 
contract  aforesaid,  and  the  said  James  Read  &  Co.  admitting 
that  they  were  bound  to  do  so  by  their  contract  aforesaid, 
did  hand  to  the  said  agent  an  invoice  of  the  said  merchandise 
then  remaining  unsold,  and  also  a  list  of  all  unsettled  accounts 
of  the  sales  of  the  said  merchandise,  which  had  been  sold, 
but  by  reason  of  their  having  petitioned  for  a  decree  of  bank- 
ruptcy as  aforesaid,  refused  to  permit  the  said  plaintiffs'  said 
agent  to  take  possession  of  the  said  merchandise. 

That  the  said  Morey  had  actual  notice  before  his  appoint* 
ment  to  the  said  trust,  of  the  plaintiffs'  lien  on  the  said  mer- 
chandise and  bills  of  lading,  and  express  and  particular  notice 
thereof  very  soon  after  his  said  appointment,  and  was  re- 
quested to  permit  the  plaintiffs  to  take  possession  thereof  pur- 
suant to  their  rights  under  the  said  contract  of  James  Read  & 
Co.  with  the  plaintiffs,  but  the  said  Morey  as  such  assignee 
refused  and  still  refuses  so  to  do. 

The  bill  concludes  witli  a  prayer,  that  the  Court  wiU  be 
pleased  to  declare,  that  the  plaintiffs  are  jusdy  entitled  to  and 
have  a  lien  on  all  the  said  merchandise  and  the  proceeds 
thereof,  and  the  bills  of  lading  therefor,  as  cdlateral  security 
for  the  faithful  performance  by  the  said  James  Read  &  Co.  of 
their  said  contract  with  the  plaintiffs,  or  for  such  further  and 
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Other  relief  as  the  nature  of  the  case  may  require  and  to  your 
Honors  may  seem  meet,  <&c. 

The  Answer  admits,  generally,  the  facts  stated  in  the  bill 
relative  to  making  and  eitending  the  letter  of  credit,  and  to 
the  bankruptcy  of  the  defendants,  and  the  appointment  of 
the  defendant  as  assignee  of  the  firm  of  James  Read  &  Co. ; 
it  also  admits,  that  upon  application  by  the  plaintiffs,  the  de- 
fendants did  deUver  up  to  the  plaintifis  six  bills  of  lading  of 
merchandise,  but  he  submits,  that  they  had  no  right  or  au- 
thority so  to  do ;  and  that  the  said  delivery  and  endorsement 
were  null  and  void. 

The  bill  annexes  a  schedule  of  certain  merchandise  shipped 
by  Fletcher,  Alexander  &  Co.  to  James  Read  &  Co.,  and  a 
schedule  of  merchandise  received  and  sold,  and  the  proceeds 
of  which  were  disposed  of  by  James  Read  &  Co.  previous  to 
their  going  into  bankruptcy,  and,  asserts  that  no  part  thereof 
has  come  to  the  possession  or  control  of  this  defendant,  ex- 
cept certain  sums  of  money,  which  were  due  and  owing  to  the 
said  James  Read  &,  Co.  on  the  said  seventeenth  day  of  March, 
on  account  thereof,  which  have  not  yet  been  collected,  and 
certain  merchandise  received  by  this  defendant  since  that 
time,  which  are  set  forth  in  an  exhibit,  and  which  conform 
to  the  exhibit  annexed  to  the  plaintiffs'  bill. 

The  bill  further  alleges,  that  the  defendant  to  his  knowl- 
edge, information  and  belief,  received  no  formal  notice  of  any 
claim  of  the  plaintiffs  to  the  said  merchandise,  or  the  pro- 
ceeds thereof,  until  after  the  twenty-third  day  of  April  last, 
when  be  was  appointed  assignee  as  aforesaid,  and  that  no 
fonnal  demand  has  been  made  upon  him  for  an  account  or 
delivery  thereof,  or  otherwise,  unless  the  filing  of  the  said  bill 
of  complaint  was  such  demand.  But  that  the  said  Curtis  and 
his  solicttors  did  before  and  after  this  defendant's  appointment 
as  assignee,  as  aforesaid,  and  before  the  filing  of  the  said  bill, 
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hare  one  or  more  casual  convereations  with  this  defendant,  in 
which  they  alluded  to  the  possibility  of  their  making  aoch  a 
claim  and  filing  such  a  bill,  but  the  same  were  not  under- 
stood by  this  defendant  as  meant  for  or  intended  to  be  fennal 
demands  or  in  the  nature  thereof,  nor  as  l^al  notices  that 
such  claim  would  be  attempted  to  be  enforced. 

That  no  part  of  the  merchandise  purchased  by  means  of 
bills  of  exchange  drawn  under  the  said  letter  of  credit  and 
the  extension  thereof,  was  purchased  by  the  said  plaintiflb  or 
from  them,  but  that  the  same  was  purchased  by  varioua  per- 
sons, acting  as  agents,  or  under  the  directions  of  the  said 
James  Read  &  Co.,  and  for  their  sole  account,  and  that  these 
persons,  in  order  to  reimburse  themselves  for  the  said  par- 
chases,  drew  bills  on  the  said  plaintiffs,  in  pursuance  of  tbe 
orders  of  the  said  James  Read  &,  Co. 

That  the  merchandise,  so  purchased,  was  forwarded  to  the 
plaintiffs  at  Liverpool  to  be  shipped  to  the  said  James  Read 
&.Co.  at  Boston,  and  the  said  plaintiffs  vcduntarily  and  of  their 
own  accord,  parted  with  the  possession  of  the  said  merchan- 
dise, and  consigned  the  same  to  the  said  James  Read  &  Co., 
and  suffered  the  same  to  go  into  their  absolute  possession,  and 
to  be  sold  or  disposed  of  at  their  pleasure,  without  any  claim 
or  notice  of  any  title,  interest  or  lien  of  the  said  plaintiffs  in 
or  upon  said  merchandise  or  any  part  thereof. 

The  defendant  denies,  that  the  said  plaintiffs  have,  or  are 
entitled  to  have,  in  Law  or  in  Equity,  any  Ken  upon  the  said 
goods  and  the  proceeds  thereof,  or  any  right,  title  or  interest 
in  or  to  the  same,  and  claims,  that  such  of  said  merchandise 
as  was  in  the  hands  of  the  said  James  Read  &  Co.  at  the 
time  of  the  filing  of  their  said  petition,  and  such  as  has  since 
come  to  the  possession  of  them,  or  of  this  defendant,  and  the 
proceeds  of  all  such  merchandise  theretofore  sold,  are  vested 
in  this  defendant,  as  the  assignee  of  the  estates  of  tbe  said 
James  Read  &  Co.,  free  from  and  divested  of  all  liens,  claims 
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deinaods  whatsoever^  in  favor  of  the  pkuDtiflb,  and  that  he 
cbumB  00  to  hold  them  for  the  bmefit  of  the  creditors  of  the 
said  estate;  and  to  be  disposed  of  according  to  law. 

And  Ibis  defendant  further  says,  that,  with  regard  to  the 
goods  oo  hand  on  the  said  seventeenth  day  of  March,  the 
flud  Janes  Read  &  Co.  had  paid  or  given  bonds  fer  the  pay* 
BMBt  of  the  duties  thefeon ;  with  regard  to  those  reoeivod 
«nce  that  ttme,  this  defendant  has  paid  the  duties  thereon, 
and  this  defendant  daims  to  be  reimbursed  for  all  the  duties 
0O  paid  or  secured  to  be  paid  upon  said  goods,  and  for  all  ex- 
paases  of  freight,  storage,  truckage,  and  other  incidental  ex- 
penses, incurred  in  or  about  said  goods,  if  it  should  be  hdd 
that  the  plaintiffi  are  entitled  to  the  same. 

Whereupon  this  defendant  respectfully  prays,  that  he  may 
be  benoe  dismissed  and  allowed  his  costs. 

The  following  statement  was,  by  consent,  made  a  part  of 
the  case: 

The  letter  of  credit  and  the  agreement  for  a  lien,  which 
was  co-extensive  with  it,  expired  in  December,  1841 ;  after 
which  time,  all  the  drafts  mentioned  in  the  bill  were  drawn 
and  accepted. 

The  said  Read  &  CSo.,  and  Thomas  B.  Curtis,  were  ignor- 
ant, that  the  letter  of  credit  expfared  at  that  time,  and  actad 
on  the  belief,  that  it  had  not  expired ;  and  it  is  presumed, 
that  the  plaintiffii  were  abo  ignorant  of  the  tact  when  they  ac- 
cepted the  bills. 

This  ftkct  was  not  known  to  the  counsel  in  the  case,  when 
the  biH  and  answer  were  filed,  and  they  may  be  taken  as 
amended  aceonfingly. 

C.  P.  &.  B.  R.  CuBTis,  for  plaiotiis. 

The  cause  was  set  down  for  a  hearing  upon  the  bill  and 
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answer,  and  was  aiigued  by  B.  JR.  CuriU  and  C.  P.  Curtis,  for 
the  plaintiffs,  and  by  Francis  C,  Laringy  for  the  defendant. 

SroBT,  J.  —  It  does  not  appear  to  me,  that  there  is  any  real 
difficulty  in  the  present  case.  The  bill  asserts  an  equitaUe 
lien  against  certain  shipments,  and  the  proceeds  thereof,  in  the 
hands  of  Mr.  Morey,  as  assignee  in  bankruptcy  of  Measrs. 
Read  &  Co.,  under  an  agreement  stated  in  the  biU,  and  ad- 
mitted by  the  answer,  as  security  for  advances  made  by  the 
plaintifi  under  the  same  agreement.  I  say,  under  the  agree- 
ment,  because,  although  the  acceptances  and  adyances  were, 
in  fiict,  made  after  the  time  stipulated  in  the  renewed  agree- 
ment for  a  prolongation  of  the  original  credit  (in  which  I  sus- 
pect the  words  **  from  its  date  "  are  inserted  by  mistake  in- 
stead of  "  from  this  date  "  ) ;  yet  it  is  agreed  by  the  parties  ib 
the  additional  statement  introduced  into  the  case,  that,  in 
point  of  fact,  the  parties  on  both  sides  acted  upon  the  suppo- 
sition, that  the  renewed  agreement  actually  covered  these 
Tery  acceptances  and  advances,  and  that  the  terms  of  the 
original  and  renewed  agreements  were  fully  intended  to  apply  to 
all  the  shipments  made  in  precisely  the  same  manner  and  to 
the  same  extent,  as  if  they  had  been  positively  included  there- 
in. Under  such  circumstances,  in  a  Conrt  of  Equity,  the  case 
stands  predsely  in  the  same  predicament,  as  if  the  writl» 
agreements  did  cover  them ;  for,  in  Equity,  that  is  deemed  to 
be  done,  which  the  parties  intended  to  do,  and  which  ought 
to  be  done. 

Now,  before  proceeding  to  the  points,  more  directly  in 
judgment,  it  is  proper  to  remark,  that  it  is  a  perfectly  well  set- 
tled principle  in  Equity,  that  the  assignee  in  bankruptcy  takes 
the  property  and  rights  of  the  bankrupt  in  the  same  plight  and 
condition,  and  with  all  the  equities  attached  thereto,  in  the 
same  manner  as  the  bankrupt  himself  held  them.  I  reooHect 
at  present  but  one  exception  to  the  doctrine,  and  that  is  in  the 
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of  fraud.  The  general  rule  was  laid  dowD  by  Lord 
Hardwicke  in  Brown  v.  Heathcote  (1  Atk.  Rep.  160,  162), 
and  it  has  been  constantly  adhered  to  ever  since.  I  need  not 
ate  the  authorities  at  large.  Many  of  them  will  be  found  re- 
ferred to  in  a  recent  opinion,  which  I  bad  occasion  to  deliver 
in  the  case  of  MUchelly  assignee,  v.  fVinshw^  at  the  last  Oc- 
ttiber  Term  of  the  Circuit  Court  at  Portland.^ 

This  then  being  the  established  principle,  the  first  question, 
which  arises  in  the  case,  is,  whether  there  is  any  equitable  lien, 
or  r^t,  or  claim,  under  the  agreement,  which  ought  to  be  en- 
forced specifically  in  Equity  against  the  shipments  made  to 
and  for  Messrs.  Read  &  Co.,  or  the  proceeds  thereof,  so  far 
as  they  can  be  distinctly  traced  in  the  hands  of  the  assignee ; 
and  upon  this  point,  I  entertain  no  doubt  whatsoever.  In 
Equity  there  is  no  difficulty  in  enforcing  a  lien  or  any  other 
equitable  claim,  constituting  a  charge  in  rem,  not  only  upon 
real  estate,  but  also  upon  personal  estate,  or  upon  money  in 
the  hands  of  a  third  person,  whenever  the  lien  or  other  claim 
is  a  matter  of  agreement,  against  the  party  himself,  and  his 
personal  representatives,  and  against  any  persons  claiming 
under  him  voluntarily,  or  with  notice,  and  against  assignees 
in  bankruptcy,  who  are  treated  as  volunteers ;  for  every  such 
agreement  for  a  lien  or  charge  in  rem  constitutes  a  trust,  and 
is  accordingly  governed  by  the  general  doctrine  applicable  to 
trusts.  The  case  of  Fair  v.  Middleton  (Prec.  in  ChiCn.  174, 
175) ;  CoUjfer  v.  Falhn  (1  Turner  and  Russ.  R.  469,  475, 
476)  ;  and  Legard  v.  Hodges  (1  Yes.  jr.  R.  478),  are  fully  in 
pcnnt.  In  the  case  of  CoUyer  v.  Fallon  (1  Turn,  and  Russ.  R. 
469),  Sir  Thomas  Plumer  (the  Master  of  the  Rolls)  said, 
"  The  argument  on  his  side  (the  plaintiffs)  has  been,  that 
whenever  parties  contract  with  respect  to  a  subject  matter, 

1  866  also  3. Story  £q.  Jurisp.  8. 1224,  •.  1411 
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that  subject  matter  is  thereby  bound.    I  assent  to  the  priocH 
pie  when  rightly  understood ;  bat  it  is  a  principle,  which  most 
be  received  with  qualifications.    Contract  with  respect  to  a 
given  matter  Unds  the  property  as  between  the  parties  to  the 
contract ;  but  it  does  not  affect  the  rights  of  third  persons,  or 
bind  the  prc^rty  in  reference  to  any  claim,  which  they  may 
have  upon  it,  unless  they  either  have  notice,  or  are  Yijiuo- 
teers.     This  limitation  of  the  proposition  is  slated  explicitly 
by  Lord  Loughborough  in  the  very  passage  which  was  rdied 
on  (1  Yes. jr. 478).     'Whatsoever,'  says  he,  'is  the  agree- 
ment concernii^  any  subject  real  or  personal,  though  ia  foon 
and  construction  merely  personal  and  suable  only  at  law,  jr^, 
in  this  Court,  it  binds  the  conscience  ;'  that  is  to  say,  the  coo- 
science  of  the  parties  to  the  agreement,  and  of  those,  who  daim 
under  them,  either  with  notice  or  without  oonsideration.     For 
his  lordship  adds  ;  '  This  maxim  I  take  to  be  universal,  that, 
wherever  persons  agree  concerning  a  particular  subject,  that 
in  any  Court  of  Equity,  as  agaimt  the  party  himself,  and  any 
claiming  under  him  vobmiarilg  or  loith  notice^  raises  a  trust.'  "^ 
So  that,  as  a  matter  of  trust  directly  growing  out  of,  and  pro- 
vided for  by,  contract,  the  present  case  feUs  directly  withki  . 
the  principle  above  stated.  The  goods  and  the  proceeds  thereof 
are  expressly,  by  the  agreement  of  the  parties,  '^  pledged  and 
hypothecated  "  as  collateral  security  for  the  advances.      But 
then  it  is  suggested,  that  in  the  proviso  of  the  second  section 
of  the  Bankrupt  Act  of  1841,  eh.  4,  there  is  no  saving  of  any 
liens,  except  such  as  are  valid  by  the  laws  of  the  States  res- 
pectively ;  and  it  is  added  that,  by  the  laws  of  Massachusetts, 
where  the  bankruptcy  took  place,  no  equitable  lien  exists,  or 
can  be  enforced,  in  cases  of  this  sort.    My  opinion  is,  that  the 
terms  of  the  proviso  in  the  second  section  embrace  all  liens, 
equitable  as  well  as  legal,  which  are  valid  by  the  State  laws. 

1  See  also  2  Stoiy  Eq.  Jurisp.  s.  1298,  s.  1999,  ■.  1931,  s.  1949,  note. 
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I  am  yet  to  learn,  that  an  equitable  lien  may  not  exist  in  Massa- 
obusetts,  and  is  not  valid  between  the  parties  in  this  State.  It 
is   no  answer  to  say,  that  no  remedy  is  provided  for  the  en- 
fioroement  of  such  liens  by  the  State  jurisprudence  in  the  State 
CcMuts.    That  does  not  show,  that  no  such  liens  exist ;  for 
vamnj  cases  of  acknowledged  trusts  no  remedy  at  present  ex* 
iflta  in  the  Ckrarts  of  this  State ;  but  that  does  not  show,  that 
they  have  no  existence  or  validity.     Trusts  in  assignments, 
amd  in  last  wills  and  testaments,  and  equitable  rights,  grow- 
ing out  of  partnerships,  were,  until  a  comparatively  recent  pe- 
riod, without  any  means  of  being  enforced  in  the  State  Courts 
of  this  State*     But  has  any  one  ever  doubted,  that,  by  the  law 
of  Massachusetts,  such  trusts  were  always  valid  ?     There  is 
not,  I  believe,  any  remedy  now  in  the  State  Courts  to  enforce 
the  Ken  of  a  vendor  for  the  purchase  money  of  an  estate  sold 
by  him,  even  when  expressly  stipulated  for ;  but  yet  in  Oil- 
man V.  Brown  (1  Mason  R.  191),  iS.  C.  (4  Wheat.  R.  255), 
the  Supreme  Court  entertained  no  doubt,  that  such  a  lien, 
when  express  or  implied,  was  valid,  and  might  be  enforced  in 
the  Courts  of  the  United  States  possessing  Equity  jurisdiction, 
although  not  remediable  in  the  State  Courts.     In  short,  it  lias 
been  long  since  settled  in  the  Courts  of  the  United  States, 
that  the  Equity  jurisdiction  and  Equity  jurisprudence  admin- 
istered in  the  Courts  of  the  United  States  are  coincident  and 
oo-extensive  with  that  exercised  in  England,  and  is  not  regu- 
laled  by  the  municipal  jurisprudence  of  the  particular  State, 
where  the  Court  sits.     This  was  expressly  decided  in  Robin^ 
Mm  v.  Campbell  (3  Wheat  R.  212,  220),  and  United  States  v. 
Uawland  (4  Wheat.  R.  108). 

But  the  proviso  in  the  second  section  of  the  Bankrupt  Act 
of  1841  does  not  limit  the  rights  of  parties  to  the  liens  created 
aad  supported  by  the  laws  of  the  States.  It  merely  recog- 
nizes and  preserves  their  validity.  It  was  by  no  means  in- 
tended to  affect  any  of  the  equitable  liens  or  other  equitable 


568  UASSACHUWnrrs. 


Fletcher  et  «/.  «.  Morey. 


daiins  of  parties,  arising  under  their  contracts,  where  the  coo- 
tracts  themselves  were,  by  the  lex  loci  amiradusy  valid ;  as 
there  can  be  no  question,  that  this  was,  as  between  the  parties 
themselves.  The  fullest  jurisdiction  is  given  by  the  Bankrapt 
Act  both  in  the  District  Court  and  the  Circuit  Court,  in  Equity 
in  all  matters  touching  the  bankruptcy  ;  and,  of  course,  that  ja- 
risdiction  must  be,  and  is  to  be,  exercised  according  to  the 
general  principles  applicable  to  Courts  of  Equity. 

The  objection,  therefore,  is  untenable.  Assuming,  that  the 
State  Courts  have  no  power  to  enforce  the  lien,  or  equit- 
able claim  or  charge,  arising  under  the  present  agreement,  it 
it  is  still  capable  of  being  specifically  enforced  in  this  Court 
under  its  general  Equity  jurisdiction,  as  well  as  under  its  par- 
ticular jurisdiction  conferred  by  the  Bankrupt  Act.^  It  is  a 
valid  agreement  between  the  parties,  and  not  prohibited  by 
the  laws  of  Massachusetts. 

But  it  is  said,  that  the  agreement,  if  enforced,  will  operate 
as  a  fraud  upon  the  creditors  of  Read  &  Co.  under  their 
bankruptcy  ;  and  indeed,  that  an  agreement  of  this  sort,  aokr 
as  respects  creditors,  is  void,  as  against  the  policy  of  the  law, 
and  in  derogation  of  the  rights  of  creditors.     Now,  it  is  not 
pretended,  nor  even  suggested,  that  any  fraud  was,  in  iact, 
contemplated  by  the  parties,  or  any  of  them,  upon  the  credit- 
ors.    The  transaction  was  hon&fide^  for  a  valuable  considera- 
tion, and  for  future  advances,  to  promote  the  commercial 
business  of  the  firm  of  Read  &  Co.,  and  not  to  withdraw  any 
of  their  existing  funds  from  their  creditors.     No  insolvency  or 
bankruptcy,  or  failure  in  business,  was  then  contemplated  by 
either  of  the  parties.    It  was  as  fair  and  honest  a  commerdal 
transaction,  in  its  origin,  and  progress,  and  consummation,  as 
was  probably  ever  entered  into.     How,  then,  it  is  against  the 
policy  of  the  law,  I  confess  myself  unable  to  perceive,  unlesi 
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we  aie  {»«pared  to  say,  that  taking  collateral  security  for  ad- 
vances, upoD  existing  or  futnre  f>roperty,  on  the  part  of  a  cred- 
itor, without  taking  possession  of  the  property  at  the  same 
time,  or  when  it  comes  in  esse,  is  per  se  fraudulent.  Pos- 
aeasion  is  ordinarily  indispensable  at  the  common  law  to 
support  a  lien;  but  even  at  the  common  law,  it  is  not 
absolutely  indispensable  in  all  cases.  This  is  shown  by 
the  recent  case  of  Dodsley  v.  Varhy  (IS  Adolph.  and  Ellis, 
63S),  where  goods  had  been  sold  and  deposited  in  the 
warehouse  of  a  third  person  for  the  vendee ;  but  still  it  was  un- 
derstood between  the  parties,  that  the  vendee  was  not  to  re- 
move them,  until  payment  therefor ;  and  it  was  held  by  the 
Court,  that,  although  the  warehouse  must  be  considered  as 
the  vendee's  warehouse,  and  he  in  the  actual  possession  of 
the  goods,  yet,  <<  consistently  with  this,  the  vendor  had,  not 
what  is  commonly  called  a  lien  determinable  upon  posses- 
sion, but  a  special  intereity  sometimes,  but  improperly,  called 
a  lien,  growing  out  of  the  original  ownership,  independent  of 
the  actual  possession,  and  consistent  with  the  property  being 
in  the  vendee."  What  is  this,  but  allowing  the  existence  of 
an  equitable  lien,  notwithstanding  the  possession  of  the  goods 
is  parted  with,  good  between  the  parties,  and  good  as  to  all 
persons,  not  chdming  under  the  vendee,  as  b<ma  fide  pur- 
chasers for  a  valuable  consideration  without  notice  ?  But  I 
take  it  to  be  clear,  that  not  only  liens,  but  mortgages  of  per- 
sonal property  are  perfectly  good  and  supportable  between 
the  parties,  and  against  creditors,  where  there  is  no  fraudu- 
lent intent,  and  the  possession  remains  in  the  owner  or  mort- 
gager of  the  property,  and  is  consistent  with  the  deed  and  the 
arrangements  made  between  the  parties.  That  was  one  of 
the  points  decided  in  the  case  already  alluded  to,  of  Mitchettf 
ass^ee,  v.  Winslow,  There  is  a  long  line  of  authorities, 
that  in  cases  of  sales  of  personal  property,  conditional  or  ab- 
solute, the  transfer  or  conveyance  is  not  void,  even  though 
VOL.  11.  T2 
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the  possession  remains  with  the  Tendor,  if  that  possessioD  is 
consistent  with,  and  a  part  of,  the  arrangements  intended  bjr 
the  parties  in  the  transfer  or  conTeyance.  So  that  the  pos- 
session of  the  property  by  Messrs.  Read  &  Co.,  in  the  pres- 
ent case,  is  not,  in  my  judgment,  a  badge  of  fraud,  or  sgainit 
the  policy  of  the  law,  or  in  any  manner  to  be  deemed  inam- 
ristent  with  the  just  rights  of  their  creditors ;  and,  tfaeiefore, 
the  agreement  is  binding  and  valid  to  give  a  lien  or  equitable 
charge  upon  the  property  in  the  hands  of  the  assignee,  fit  to 
be  enforced  in  the  present  suit 

In  respect  to  the  other  point,  suggested  at  the  bar, 
whether  the  duties,  paid  by  Messrs.  Read  &  Co.  upon  the  im- 
portation of  the  goods,  are  to  be  allowed  for  and  deducted 
from  the  value  thereof,  or  of  the  proceeds  in  the  hands  of  tbe 
assignee,  there  does  not  seem  to  be  any  ground  for  tbe  deduc- 
tion ;  at  least  not,  unless  in  respect  to  such  goods,  if  aDy,  as 
came  into  the  assignee's  hands  charged  with  those  duties,  nnee 
the  bankruptcy.  The  goods  previously  imported  by  Messn. 
Read  &  Co.,  and  the  proceeds  thereof,  were  to  be  cbsigeaUe 
with  the  advances ;  and  it  seems  to  roe,  that  the  inteotion  of 
the  parties  was,  that  Messrs.  Read  &  Co.  should  exdoaiTely 
bear  all  the  charges  of  their  own  importation  under  the  agree- 
ment, the  duties,  as  well  as  the  freight  and  other  chaigea. 

These,  I  believe,  are  all  the  points,  which  it  is  neoeaaaiy  to 
notice  in  deciding  the  present  case.  A  decree  wiD  be  entered 
accordingly  for  the  plaintiffs ;  and,  if  necessary,  it  will  be  re- 
ferred to  a  Master  to  ascertain  the  aDsount  due  to  the  plaiQ- 
tiffs,  and  the  amount  of  the  property  or  its  proceecb  iios^  ^ 
the  hands  of  the  assignee,  which  is  afiected  by  tbe  equit^^ 
lien  or  chaige,  growing  out  of  the  agreement 
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Tvx  doetiine,  that,  in  law,  then  is  no  iraotion  of  a  dajr,  is  a  mere  legal 
fiction,  and  is  true  onljr  in  respect  to  cases  where  it  will  promote  right 
and  justice. 

By  the  Constitution  of  the  United  States,  every  bill  takes  effect  as  a  law, 
from  the  time  when  it  is  approved  by  the  President,  and  then  its  efibct  is 
ptespeotive  and  not  retrospective. 

A  petition  for  the  benefit  of  the  Bankrupt  Act  was  filed  in  the  District 
Court  on  the  third  day  of  March,  1843,  about  noon ;  the  Act  of  the  third 
of  March,  1843,  repealing  the  Bankrupt  Act,  passed  Congress,  and  was 
approved  by  the  President,  late  in  the  evening  of  the  same  day.  Hetd^ 
that  the  Court  had  jurisdiction  of  the  petition  at  the  time  when  it  was 
filed  and 'acted  upon,  and  that  it  had  full  jurisdiction  to  entertain  all  pro- 
ceedings thereon,  to  the  close  thereof,  according  to  the  provisions  of  the 
Bankrupt  Act. 

Ths  feUowiDg  stateineiit  of  facts,  and  the  quegtinn  arisijig 
tbereoDy  was  adjoarned  into  this  Court  from  the  District  Court 
of  Massachusetts,  to  wit :  The  petitiou  for  a  decree  of  bank* 
mptcy,  in  this  case,  was  filed  about  noon  of  the  third  day  of 
March,  A.  D.  1 843,  and  due  notice  thereof  was  ordered  and 
published,  and  the  same  was  duly  proved  in  Court,  on  the 
second  Tuesday  of  May  following,  being  the  time  and  place 
appointed  for  the  hearing  of  said  petitiiK).  The  act  of 
Congress,  entitled  <^  An  act  to  repeal  the  Bankrupt  Act,"  was 
approved  by  the  President  of  the  United  States,  late  in  the 
evening  of  the  same  third  day  of  March,  to  wit,  several  hours 
after  the  filing  of  said  petition ;  and  was  as  follows :  <<  Be  it  en- 
acted, &c.  That  the  act  entitled  an  act  to  establish  a  uniform 
system  of  bankruptcy  throughout  the  United  States,  apjvoved 
on  the  nineteenth  day  of  August,  eighteen  hundred  and  forty- 
one,  be,  and  the  same  hereby  is,  repealed.  Provided,  that 
this  act  shall  not  affect  any  cause  or  proceeding  in  bankruptcy 
eommeneed  btfart  the  pasioge  of  this  act,  or  any  pains,  penal- 
ties or  forfeitures,  incurred  under  the  said  act ;  but  every  such 
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proceeding  may  be  continaed  to  its  final  oonsammation,  in 
like  manlier  as  if  this  act  had  not  been  passed.     Approved 
March  3,  1843."     Whereupon  counsel,  for  the  petitioner, 
raised  the  following  preliminary  question  for  the  dectsioii  of 
the  Court :  "  Has  the  District  Court  jurisdiction  to  recetye 
said  petition,  and  entertain  all  proceedings  thereon  to  the  dose 
thereof,  according  to  the  provisions  of  the  act,  entitled  '  An 
act  to  establish  a  uniform  system  of  bankruptcy  throughoot 
the  United  States,'  approved  on  the  19th  day  of  August, 
A.  D.  1841  ? " 

No  person  appeared  to  contest  the  application  of  the  peti- 
tioners. 

J.  CHU$i  for  the  petitioners,  aligned  as  follows : — This  act 
saves  all  cases  in  bankruptcy  commenced  before  its  passage. 
The  passage  of  this  act  is  matter  of  record,  and  it  stands  upon 
the  public  records,  <<  Approved  March  3,  1843."  The  filing 
of  the  petition  in  bankruptcy  by  the  petitioners  is  also  a  mai- 
ler of  record,  and  it  stands  on  the  records  of  the  Court,  *^  filed 
March  3,  1843."  See  Bankrupt  Act,  section  13,  Rules  I. 
and  III. 

The  petition,  therefore,  does  not  come  within  the  proviso 
of  the  repealing  act,  unless  a  fraction  of  a  day  be  allowed,  and 
it  can  be  legally  shown,  as  the  case  finds,  that,  in  point  of 
lact,  the  petition  was  filed  some  hours  before  the  repealii^ 
act  was  approved  and  signed  by  the  President. 

In  England,  prior  to  April  8th,  1793,  every  act  of  parlia- 
ment, in  which  no  particular  time  vras  specified  for  its  com- 
mencement, was  held  to  operate  and  take  effect  firom  the  first 
day  of  that  session  of  parliament  wherein  it  was  made,  PanUr 
V.  Attorney  General,  S5th  May,  1772  (6  Bro.  P.  C.  486). 

In  Latless  v.  Holmes  (4  T.  R.  660)  it  was  held,  that  an  act 
to  take  effect  from  and  after  its  passage,  operated  by  legal  re- 
lation ftom  the  first  day  of  the  session,  and  the  Court  rdied 
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upon  FanUr  \.  Attorney  General,  just  cited.  In  Latlese  v. 
Hohnesy  the  Court  observed,  that  though  the  day  when  the  act 
received  the  royal  assent  be  stated  in  this  ease,  we  can  only  "know 
by  reference  to  the  statute  booJc,  when  the  act  passed.  This  rule, 
tbat  acts  of  parliament,  when  no  time  was  fixed  for  their  com* 
mencement,  related  to  and  took  effect  from  the  first  day  of 
the  session,  was  declared  as  early  as  Henry  VI.,  and  adhered 
to  down  to  April  8th,  1793,  though  the  consequence  of  it  was 
aometimes  to  render  an  act  murder,  which  would  not  have 
been  so  without  such  relation.  Dwarris  on  Statutes,  Part  2d, 
p.  682,  and  cases  there  cited. 

The  statute  of  33  Greo.  III.  ch.  13,  reciting,  that  the  above 
role  of  law  is  liable  to  produce  great  and  manifest  injustice, 
enacted,  that  the  clerk  of  the  parliament  should  indorse  on 
every  act  of  parliament  to  be  passed,  after  April  8,  1793,  im« 
mediately  after  the  title  of  the  act,  the  day,  monthy  and  year 
when  the  same  shall  have  passed  and  received  the  royal 
assent,  and  such  indorsement  shall  be  taken  to  be  a  part  of 
the  act,  and  to  be  the  date  of  its  commencement,  when  no 
other  commencement  shall  be  therein  provided.  Since  this 
act,  I  do  not  find  any  instance,  where  it  has  been  inquired 
into,  what  particular  hour  of  the  day  an  act  passed  and  re- 
ceived the  royal  assent. 

It  is  an  ancient  maxim,  that,  in  law,  a  day  is  like  a  mathe^ 
matical  point,  admitting  of  no  fractions — such  is  the  general 
rule ;  but  there  are  exceptions,  where  it  is  necessary,  for  the 
purposes  of  justice,  to  distinguish  time  with  accuracy  ;  for  fie- 
tions  of  bw  h<dd  only  in  respect  to  the  ends  and  purposes  for 
which  they  were  invented,  Morris  v.  Pugh  (3  Burrows, 
1241). 

In  Combe  v.  PiU  (3  Borrows,  1484)  Lord  Mansfield  ob- 
served :  **  But  though  the  law  does  not  in  general  allow  of  the 
fiaction  of  a  day,  yet  it  admits  it  in  cases  where  it  is  necessary 
to  distinguish.    And  I  do  not  see  why  the  very  hour  may  not  be 
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SO  tooy  when  it  is  necessary  and  can  he  dons :  for  it  is  not  111 
mathematical  point,  which  cannot  be  divided/'  Id  conmier- 
ation  of  law,  there  is  priority  of  time  in  an  instant,  as  it  maj 
be  divided  into  two  parts.    Co.  Litt  185, 6. 

The  Court  will  notice  a  fraction  of  a  day  in  adminkteriiig^ 
the  bankrupt  law.  Where  the  question  was  between  an  as- 
ngnee  and  attaching  officer,  which  shook!  hold  certain  property 
of  the  bankrupt,  the  Coart  ruled,  that  the  exact  time  of  the  at- 
tachment and  of  the  act  of  bankruptcy  might  be  shown,  wUdi 
was  first  in  point  of  jhct,  though  appearing  of  record  to  be  of 
the  same  day.  Tkomas  v.  De^an^  (8  B.  &  A.  586) ;  Saddler 
V.  Leigh  (4  Camp.  197)  ;  Stead  v.  Gascaigne  (8  Taunt.  5S7 ; 
8  Ves.  80). 

In  Massachusetts,  the  day,  hour  and  minute  of  recording 
deeds,  and  of  making  attachments  of  real  estate,  are  made 
matter  of  Record.  Rev.  Stat  ch.  90,  sec.  SO;  ch.  59, 
sec.  S4. 

In  private  instruments  to  take  effect  from  the  day  of  the 
date  ;  the  day  of  the  date  may  be  taken  inclusive  or  eidusive, 
according  to  the  subject  matter,  and  so  as  to  eflectuate  the  in- 
tention of  the  parties.  Pugh  v.  Dnke  of  Leeds  (Cowp.  R.  7 14). 

As  the  bankrupt  act  was  remedial,  it  may  perhaps  be  fSurly 
inferred,  that  it  was  the  intention  of  Congress  that  the  repeal- 
ing act  should  not  take  effect  until  after  the  3d  of  March, 
1843,  exclusive. 

In  point  of  fact,  the  bankrupt  act  o(  August  19,  1841,  was 
in  force  when  the  petition  in  this  case  was  filed,  and  that  fiict 
cannot  be  altered  or  done  away  with  by  any  l^al  fiction  or 
relation.  If  the  repealing  act  defeats  the  petition  in  this  case, 
it  does  so  by  a  retrospective  operation.  Statutes  are  to  be 
considered  prospective,  and  not  to  prejudice  or  afiect  the  past 
transactions  of  the  subject,  especially  where  it  would  tend  to 
produce  injustice  or  inconvenience,  ffhitman  v.  Hapgooi 
(10  Mass.  347). 
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Perhaps  it  wiU  be  asked,  can  the  repealing  act  be  good  for 
any  part  of  the  dd  of  March,  nnd  not  for  the  whole  day  ?  I 
answer  it  can,  unless  reasons  of  public  policy  or  expediency 
forbid  the  inquiry  as  to  the  exact  time  when  an  act  received 
the  approbation  and  signature  of  the  President.  To  subject 
the  President  to  an  inquiry  as  to  the  exact  time  when  be 
signed  a  bill  is  certainly  very  objectionable ;  and  other  incon- 
veniences win  readily  suggest  themselves  as  being  likely  to 
OGCor,  if  the  Executive  could  defer  the  operation  of  an  act  un- 
til the  last  minute  of  the  day  oh  which  he  should  sign  it.  But 
all  these  considerations  must  give  way  to  the  demands  of 
justice,  or  to  the  just  requirements  of  the  constitution. 

The  language  of  the  constitution  of  the  United  States,  is 
somewhat  peculiar  on  this  subject.  Const,  of  U.  S.  art.  I. 
sect  7  :  <<  Every  bill,  which  shall  have  passed  the  House  of 
Representatives  and  the  Senate,  shall,  before  U  became  a  laio,  be 
presented  to  the  President  of  the  United  States,  if  he  approve, 
he  shall  mgn  it,  but  if  not,  he  shall  return  it,  &c. ;  if  approved 
by  two  thirds  of  both  houses,  by  yeas  and  nays  entered  upon 
the  journal,  it  shall  become  a  law ;  if  not  returned  within  ten 
days  (Sundays  excepted)  after  it  shall  have  been  presented  to 
him,  the  same  shall  be  a  law,  &.c.  Every  order,  resolution  or 
Tote,  &c.,  shall  be  presented  to  the  President  of  the  United 
States,  and  before  the  same  shall  take  effect,  shall  be  approved 
by  him,  &c."  Can  an  act,  after  it  is  approved  and  signed  by 
the  President,  by  legal  relation  take  effect,  become  a  law,  and 
be  in  force  prior  to  such  approval  and  signature,  without  vio- 
lating the  express  language  and  intention  of  the  constitution  ? 
And  the  question  is,  can  an  act  not  approved  nor  signed  by 
the  President  until  ten  o'clock  at  night  on  the  third  of  March, 
render  void  this  proceeding  in  bankruptcy,  which  was  com- 
menced about  noon  on  the  same  third  of  March,  when  the 
bankrupt  law  was  in  full  force  and  operation ;  especially  as 
the  repealing  act  expressly  saves  all  proceedings  in  bankruptcy 
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commenced  before  the  passage  of  that  act  ?  An  affirmatiTe 
reply  to  this  question  cannot  be  given  upon  any  other  ground 
than  that  the  kw  in  such  a  cases  as  this  adoiitB  of  no  fractioiM 
of  a  day. 

In  the  matter  of  Hawse,  in  Vermont  (6  Law  Reporter, 
297),  PrentisS)  Justice,  decided,  that  a  petition  filed  on  the 
third  of  March  was  too  late,  and  that  the  Court  could  take  no 
order  upon  it  except  to  dismiss  it.  In  New  York,  pedtioos 
filed  on  the  third  of  March  have  been  received  and  proceeded 
in  to  their  final  consummation. 

There  is  a  general  principle,  running  through  all  our  Ameri- 
can constitutions,  that  no  bill  or  act  shall  become  and  have  the 
force  of  law,  until  certain  formalities,  which  are  in  the  natare 
of  checks  and  restraints,  have  been  complied  with ;  and  tiie  in- 
ference I  would  draw  from  that  fact,  is,  that  it  is  contravening 
the  policy  of  our  written  constitutions  to  allow  an  act  U>  have 
the  force  of  law,  by  relation  even  for  that  portion  of  the  day 
of  its  passage,  which  has  transpired  before  all  the  constitn- 
tional  requisites  have  been  actually  fulfilled.     Constitutron  of 
Mass.  ch.  I.  sec.  2 :  No  bill  or  resolve  of  the  Senate  or  House 
of  Representatives  shall  become  a  law,  or  have  force  as  such 
until  it  shall  have  been  laid  before  the  governor  for  his  re- 
visal :  and  if  he,  upon  such  revision,  approve  thereof,  he  sfaall 
signify  his  approbation  by  signing  the  same,  &c. 

Stort,  J.  —  The  present  question  embraces  some  novelty 
as  to  the  interpretation  of  statutes,  and  the  time  of  giving  them 
efiect.  It  appears,  from  the  statement  of  facts,  that  the  peti- 
tion in  this  case  for  the  benefit  of  the  bankrupt  act  of  1841, 
ch.  9,  was  filed  on  the  third  day  of  March,  1843, about  noon; 
and  that  the  act  of  third  of  March,  1848,  ch.  82,  repealing 
the  bankrupt  act,  passed  Congress,  and  was  approved  by  the 
President,  late  in  the  evening  of  the  same  day.  The  language 
of  this  last  act  is,  <<  That  the  act  entided  '  an  act  to  estakiih 
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a,  imiform  system  of  bankruptcy  througboat  tbe  United 
Stales/  approTed  on  tbe  19th  day  of  August,  1841,  be,  and 
the  same  is  hereby  repealed."  There  is  a  jm^viso,  "  That 
this  act  shall  not  affect  any  case  or  proceeding  in  bankruptcy 
commenced  before  the  passage  of  this  act."  Now,  upon  this 
posture  of  the  case,  the  question  arises,  whether  the  repealing 
act  took  effect  by  relation,  from  the  commencement  of  the 
third  day  of  March,  1848 ;  or,  whether  it  took  efiect  only 
from  the  act  of  approval  by  the  President,  on  the  evening  of 
tbe  same  day.  If  the  former  be  the  true,  legal  interpretation, 
then  the  District  Court  had  no  jurisdiction  to  entertain  the  pe- 
tition ;  if  the  latter  be  the  true  intendment  of  law,  then  the 
District  Court  had  a  clear  jurisdiction  in  the  premises,  and  the 
juiisdiction  having  once  attached,  the  proviso  saves  all  further 
proceedings  under  the  petition. 

I  am  aware,  that  it  b  often  laid  down,  that  in  law  there  is 
DO  fraction  of  a  day.  But  this  doctrine  is  true  only  sub  tnodoy 
and  in  a  limited  sense,  where  it  will  promote  the  right  and 
justice  of  the  case.  It  is  a  mere  legal  fiction,  and,  therefore, 
like  all  other  legal  fictions,  is  never  allowed  to  operate  against 
the  right  and  justice  of  tbe  case.  On  the  contrary,  the  very 
truth  and  &cts,  in  point  of  time,  may  always  be  averred  and 
proved  in  furtherance  of  the  right  and  justice  of  the  case ;  and 
there  may  be  even  a  priority  in  an  instant  of  time ;  or  in  other 
words,  it  may  have  a  beginning  and  an  end.^  Tbe  common 
case  put  to  iUustrate  the  doctrine,  that  there  is  no  fraction  in 
a  day,  is  the  case,  when  a  person  arrives  at  majority.  Thus, 
if  a  man  should  be  born  on  the  first  day  of  February,  at  1 1 
o'clock  at  night,  and  should  live  to  the  31st  day  of  January, 
twenty-one  years  after,  and  should  at  one  o'clock  of  the  morn- 
ing of  that  day  make  his  will,  and  afterwards  die  by  six 

I  See  Diggtt'BeaH  (I  Co.  K.17i)i  FiizwUHam'9  ea$e,  6  Co.  R.  23,  Co. 
litL  135,  a ;  Viner  Abridg.  A.  3,  pL  7. 
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o'clock  io  the  evening  of  the  same  day,  he  will  be  held  to  be 
of  age,  and  his  will  be  adjudged  good.    Here  the  rule  is  ap- 
plied in  favor  of  the  party,  to  pat  a  termination  to  the  inca- 
pacity of  infancy.    The  case  of  Fitzhugh  v.  Denning^tan 
(2  Ld.  Raym.  R.  1094;  S.  C.  6  Mod.  R.  960;  1  Saik.  R. 
44),  fully  supports  this  doctrine,  and  it  stands  recognised  and 
confirmed  in  other  cases.^    But,  many  cases  may  easily  be 
put,  where  the  real  fact  is  allowed  to  prevail,  and  to  be  con- 
clusive.    Thus,  for  example,  if  a  woman  makes  a  deed  of  h^* 
land  in  the  morning,  and  is  afterwards  married,  or  dies  on  the 
same  day,  the  deed  is  good.     So,  if  my  ancestor  die  at  five 
o'clock,  in  the  morning,  and  I  enter  into  his  lands  at  six 
o'clock,  and  make  a  lease  at  seven  o'clock  of  the  same  day, 
the  lease  is  good.     So,  if  the  ancestor,  and  his  immediate 
heir  both  die  on  the  same  day,  and  the  inheritance  would 
pass  to  diffisrent  persons,  according  to  the  survivorship  of  the 
ancestor,  or  the  heir,  then,  the  actual  feet,  which  surviyed  the 
other,  may  be  proved,  so  as  to  pass  the  inheritance  to  the 
proper  party  entitled  thereto.     Nay,  the  question  of  survivor- 
shq),  may  often,  in  the  absence  of  direct  proof,  be  decided  by 
mere  presumption,  from  age,  sex,  constitution,  and  other  cir- 
cumstances, where  both  perish  by  the  same  common  calamity, 
as  by  the  foundering  of  the  ship,  at  sea,  in  which  they  are 
both  embarked.     In  short,  the  true  doctrine,  upon  this  whole 
subject,  is  laid  down  in  Roe  d.  fVrangham  v.  Hersey  (3  Wils.  R. 
274),  where  the  Court  said ;  <'  It  is  said,  that  there  is  no  frac- 
tion in  a  day  ;  but  this  is  a  mere  fiction  in  law ;  ^fictio  jwri$ 
nemmem  ladere  debet ;  but  avail  much  it  may.     And  this  is 
seen  in  all  matters,  where  the  law  operates  by  relation,  and 
by  division  of  an  instant,  which  are  fictions  in  law."     And, 


1  See  Com.  Dig.,  Infant,  A.  Roe  v.  Wrangham  (3  Wils.  R.  274) ;  Har- 
htH  v.  TwrhtU  (1  Keble  R.  589);  Sideif.  R.  163,  pL  18  {Jhum,  1  Ld.  Raym. 
480). 
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after  putting  various  other  iliuatratioDs,  the  Court  added ;  <<  By 
fiction  of  law,  the  whole  time  <^  the  assizes,  and  the  whole 
session  of  parliament,  may  be,  and  sometimes  are  considered 
as  one  day ;  yet  the  matter  of  &ct  shall  overturn  the  fiction  in 
order  to  do  justice  between  the  parties."  ^  In  Combe  v.  Piit 
(3  Burr.  R.  1423,  1434),  Lord  Mansfield  approved  a  similar 
doctrine,  and  said ;  <<  But,  though  the  law  does  not,  in  gene* 
ral,  allow  of  the  fraction  of  a  day,  yet  it  admits  it  in  cases, 
wh^re  it  is  necessary  to  distinguish.  And  I  do  not  see,  why 
the  veiy  hour  may  not  be  so  too,  where  it  is  necessary,  and 
cao  be  done ;  for,  it  is  not  like  a  mathematical  point,  which 
cannot  be  divided.''  So  that  we  see,  that  there  is  no  ground 
of  authority,  and,  certainly,  there  is  no  reason  to  assert,  that 
any  such  general  rule  prevails,  as  that  the  law  does  not  allow 
of  fractions  of  a  day.  On  the  contrary,  common  sense  and 
oomnaon  justice  equally  sustain  the  propriety  of  allowing  frac- 
tions of  a  day,  whenever  it  will  prom<^  the  purposes  of  sub- 
stantial justice.  Indeed,  I  know  of  no  case,  where  the  doo- 
trine  of  relation,  which  is  a  mere  fiction  of  law,  is  allowed  to 
prevail,  unless  it  be  in  furtherance  and  protection  of  rights, 
pro  homo  publico. 

But  it  appears  to  me,  that  the  doctrine  assumes  a  broader 
importance  under  the  constitution  and  laws  of  the  United 
States. 

By  the  constitution  of  the  United  States,  <*  Every  bill,  which 
sball  have  passed  the  House  of  Representatives  and  the  Senate, 
shall,  before  it  become  a  law,  be  presented  to  the  President  of 
the  United  States ;  if  he  approve  it,  be  shatt  sign  it ;  but,  if  not, 
he  shall  return  it,  with  his  objections,  to  the  house  in  which  it 
shaU  have  originated,"  Sic.  4i^c.  Now,  it  seems  to  me  clear, 
fifom  this  language,  that  in  every  case  of  a  bill,  which  is  ap- 
proved by  the  President,  it  takes  efiect  as  a  law  only  by  such 

I  See  Com.  Dig.  Tepapi.  c.  8. 
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approval,  and  from  the  time  of  such  approyal.     It  is  the  act 
of  approval,  which  makes  it  a  law ;  and,  until  Chat  act  is  done, 
it  is  not  a  law.    The  approval  cannot  look  backvrards,  and, 
by  relation,  make  that  a  law,  at  any  antecedent  period  of  the 
same  day,  which  was  not  so  before  the  approval ;  for  the 
general  rule  is.  Lex  frotpidtj  non  rtipidtA     The  law  pre- 
scribes a  rule  for  the  future,  not  for  the  past ;  or,  as  it  is  some- 
times expressed.  Lex  datf<njnamJuiurii,nonpreteriHi  negoiiis. 
And  this,  in  a  republican  government,  is  a  doctrine  of  vital 
importance  to  the  secority  and  protection  of  the  citizen.    It 
is  fully  recognised  in  the  constitution  itself,  which  declares, 
that  no  ex  post  facto  law  shall  be  passed.     Pat  the  case,  that 
a  statute,  passed  on  the  3d  of  March  last,  which  created  and 
punished  as  public  offences  certain  acts,  which  were  not  ao 
before  the  passage  of  the  statute ;  and  the  statute  was  ap- 
proved at  eleven  o'clock  at  night ;  and  an  act  was  done  in 
the  preceding  part  of  the  day,  which  was  innocent  at  the  time 
when  it  was  done ;   could  it  be  contended,  that  the  party 
would  be  punishable  therefor  by  relation  ?    Or  that  it  wa9  not 
within  the  prohibition  of  the  constitution,  as  an  ex  post  facto 
law,  so  far  as  it  operated  upon  his  case  ?    If  it  should  be  said, 
that  the  law  does  not  recognise  any  fractions  of  a  day,  why 
may  we  not  deem  the  law  in  fcnrce  only  from  the  last  instant 
of  the  day,  instead  of  carrying  it  back,  by  relation,  to  the  first 
instant  of  the  day  ?    If  there  be  any  choice,  as  to  the  princi- 
ple of  interpretation,  one  should  think,  that  that  ought  to  be 
adopted,  in  cases  of  this  sort,  which  is  most  favoraUe  to  pn- 
vate  rights  and  public  justice.    Surely  the  constitution  is  noi 
to  be  set  aside,  or  varied  in  its  intendment,  by  mere  1^1  ^^ 
tions.    On  the  contrary,  it  appears  to  me,  that  in  all  cases  of 
public  laws,  the  very  time  of  the  approval  consUtutes,  and 
should  constitute,  the  guide,  as  to  the  time,  when  the  law  is 

>  Ranch's  Maxims,  pw  99;  Jeiikinsf>s  Text,  384. 
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to  have  its  efiect,  aod  then  to  have  its  effect  prospectively, 
and  not  retrospectively.     It  may  not,  indeed,  be  easy,  in  all 
caaes,  to  ascertain  the  very  punctum  iemporU ;  but  that  ought 
not  to  deprive  the  citizens  of  any  rights  created  by  antecedent 
laws,  and  vesting  rights  in  them.     In  cases  of  doubt,  the  time 
should  be  construed  fevorably  for  the  citizens.     The  legisla- 
ture have  it  in  their  power  to  prescribe  the  very  moment,  in 
futurOf  after  the  approval,  when  a  law  shall  have  effect ;  and 
if  it  does  not  choose  to  do  so,  I  can  perceive  no  ground,  why 
a  Court  of  justice  should  be  called  upon  to  supply  the  defect. 
But,  when  the  time  can  be  accurately  and  fully  ascertained, 
(as  in  the  present  case),  when  a  bill  was  approved,  I  confess, 
that  I  am  not  bold  enough  to  say,  that  it  became,  by  relation, 
a  law  at  any  antecedent  period  of  the  same  day.     I  cannot 
bat  view  such  an  interpretation  as  at  war  with  the  true  char- 
acter and  objects  of  the  constitution. 

Upon  the  whole,  my  opinion  is,  that  the  question  adjourned 
into  this  Court  by  the  District  Court,  ought,  upon  the  state- 
ment of  facts,  to  be  answered  in  the  affirmative ;  and  that 
the  District  Court  had  jurisdiction  of  the  present  petition  at 
the  time  when  it  was  filed  and  acted  upon ;  and  that  it  has 
fiill  jurisdiction  to  entertain  all  proceedings  thereon,  to  the 
close  thereof,  according  to  the  provisions  of  the  bankrupt  act 
of  1841,  ch.  9. 
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Augustus  H.  Fiske,  Assignee,  v.  Ltman  Hunt. 

A  SUED  B.  and  trustees  in  October,  1843,  in  assumpsit^  and  as  no  defenoe 
existed,  B.  was,  with  his  consent,  defaulted.  The  caose  was  then  eon- 
tiniied  for  two  successire  terms,  in  order  to  ascertain,  whether  the  tni»- 
tees  had  any  effects,  when,  no  application  haying  been  made  to  take  off 
the  default,  or  to  stay  the  proceedings,  a  final  judgment  was  rendered 
against  B.  on  May  26tb,  1843,  and  execution  isiued  on  June  SSd,  1843,  and 
was  levied  on  the  real  estate  attached.  On  January  d5th,  1843,  B.  peti- 
titioned  for  the  benefit  of  the  Bankrupt  Act.  and  was  declared  a  bankxupt 
on  March  14th,  1843.  C.  was  appointed  his  assignee  on  April  7th,  1843,  and 
obtained  from  the  District  Judge  a  writ  of  injunction  to  restrain  B.  from 
proceeding  in  his  suit,  which  was  dissolved  on  the  a]^lication  of  B.  on  Apifl 
38th,  1843.  This  bill  was  th^n  brought,  praying  the  Court  to  set  aside 
the  judgment,  and  to  order  the  moneys  levied  upon  to  be  paid  over  to  the 
assignee,  and  for  other  relief.  It  teas  held,  that,  as  the  default  was  en- 
tered before  the  bankruptcy  of  B.,  and  was  entered  without  sarprise,  mis- 
take, or  fraud,  but  with  the  consent  of  B.,  and  «»  no  application  had  ever 
been  made  to  take  it  off,  that  there  was  no  good  ground  to  set  aside  the 
judgment. 

It  vms  also  held^  that,  as  the  suit  brought  in  the  District  Court  was  not 
identieal  with  the  bill  in  the  present  case,  the  decision  therein  eoold  noi 
be  pleaded  as  a  flat  bar ;  but  since  the  relief  asked  of  this  Court  was  a 
matter  in  its  sound  discretion,  and  not  of  right,  that  the  decision  operated 
strongly  to  influence  it  in  refusing  to  interfere  in  the  matter. 

The  doctrine  in  Ex  parte  Fatter  (ants,  p.  138)  affirmed. 

Bill  in  Equity.  The  material  facts,  set  forth  in  the  bill  and 
admitted  in  the  answer,  sufficiently  appear  in  the  ofHnion  of 
the  Court.  A  general  replication  to  the  answer  was  put  in  ; 
but  no  evidence  was  taken  by  either  side,  and  the  cause  was, 
therefore,  argued  upon  the  bill  and  answer. 

Rand^  for  the  assignee ;  B.  R.  Curtis,  for  the  defendant 

Stobt,  J. — The  statement  of  the  material  facts  in  the 
present  case  may  be  thus  briefly  given.  The  creditor,  Hunt, 
sued  the  bankrupt,  Healey,  in  assumpsit,  on  a  writ  of  attach- 
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menty  on  which  real  estate  was  attached,  and  the  trustees  were 
sommoned,  in  the  State  Court  of  Conunon  Pleas  for  Suffolk 
county,  returnable  to  the  October  Term,  1842 ;  and  no  de- 
fence then  existing,  the  defendant  Healey  was,  with  his  own 
consent,  d^ulted.  The  cause  was  then  continued  to  the  next 
January  Term  of  the  same  Court,  1843,  in  order  to  ascertain, 
whether  the  trustees,  or  some  of  them,  had  any  effects ;  and 
it  was  again  continued,  for  the  same  purpose,  to  the  April 
Term  of  the  same  Court.  At  the  April  Term,  no  appUcation 
having  been  made  to  the  Court  of  Common  Pleas  to  take  off 
the  default,  a  final  judgment  was  rendered  against  the  defend- 
ant Healey,  on  the  26th  day  of  May,  1843.  In  the  inter- 
mediate time,  to  wit,  on  the  25th  day  of  January,  1843, 
Healey  petitioned  the  District  Court  for  the  benefit  of  the 
bankrupt  act,  and  on  the  14th  day  of  March,  1843,  he  was 
accordingly  declared  a  bankrupt;  and  upon  the  20th  day 
of  the  same  month,  Fiske  (the  plaintiff)  was  appointed  the 
assignee  of  his  estate.  On  the  7th  of  April,  before  the  judg- 
ment was  taken,  the  assignee  made  an  applicatron  to  the  Dis- 
trict Judge  for  a  writ  of  injunction  against  the  defendant, 
Hunt,  that  he  might  be  restrained  from  further  prosecuting  his 
said  suit,  which  was  granted  upon  a  hearing  ex  parte  on  the 
same  day.  Hunt  afterwards  made  an  application  to  the  Court 
to  dissolve  the  injunction,  so  granted ;  and  upon  the  hearing 
€^  the  case,  on  the  28th  of  April,  1843,  the  injunction  was 
dissolved  by  the  District  Court;  and  on  the  26th  of  May, 
1843,  the  judgment  was  entered  in  the  suit  in  the  Court  of 
Common  Pleas.  No  application  was  made  to  the  Court  of 
Common  Pleas,  at  any  time  before  the  judgment,  to  take  off 
the  default,  or  to  stay  the  proceedings  or  judgment.  An  exe- 
cution was  issued  on  the  judgment  on  the  22d  of  June,  1843, 
and  by  levies  thereon  the  execution  was  satisfied  for  about 
$4463.98.  The  bill  seeks  to  set  aside  the  judgment  as  a 
fraud  upon  the  bankrupt,  and  to  have  the  moneys  and  prop- 
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erty  levied  and  received  upcm  the  execution  paid  over  and 
conveyed  to  the  assignee,  and  for  other  relief. 

The  case,  then,  for  the  purposes  of  the  argument,  stands  ibr 
consideration  upon  the  following  points,  (1).  Whether  the  as- 
signee is  entitled  to  any  relief,  in  a  case  where,  before  the 
bankruptcy,  the  judgment  debtor  has  voluntarily  consented  to 
be  defaulted ;  and,  of  course,  where,  in  a  l^al  sense,  he  is 
out  of  Court,  and  has  no  day  either  for  appearance  or  plead- 
ing in  the  Court.  (2).  Whether  it  will  make  any  diffetenoe 
in  the  case,  that  the  judgment  has  been  rendered  aft^  the 
bankruptcy,  with  a  full  knowledge  thereof.  (3).  Whether  it 
will  make  any  difference,  that  the  assignee  has  full  knowledge 
of  the  proceedings  in  the  Court,  where  the  suit  is  pending,  be- 
fore the  judgment  is  rendered,  and  makes  no  application  to 
take  off  the  default,  or  to  suspend  the  judgment  (4).  Wheth- 
er the  final  hearing  upon  the  matter  of  the  injunction  before 
the  District  Court  is  conclusive  upon  the  point,  that  the  cred- 
tor.  Hunt,  was  lawfully  entitled  to  take  judgment,  and  that 
the  assignee,  having  elected  his  remedy  before  the  District 
Court,  can  entide  himself  in  the  Circuit  Court  to  maintain  the 
present  bill* 

In  respect  to  the  three  first  points  (which  may  be  conven- 
iently conridered  together),  it  is  material  to  be  borne  in  mind, 
that,  in  cases  unaffected  with  fraud,  the  assignee  generally, 
although  perhaps  not  universally,  succeeds  to  those  rights  and 
those  rights  only,  which  belong  to  the  bankrupt.  His  remedy 
may  be  more  extensive,  growing  out  of  the  bankruptcy  ;  but 
his  rights  are  not  enlarged.  In  the  present  case,  there  is  no 
pretence  to  say,  that  the  default,  or  the  judgment  was  a  fraud- 
ulent contrivance,  between  the  bankrupt  and  the  creditor 
(Hunt),  to  give  the  latter  a  preference,  in  contempiaticHi  of 
bankruptcy.  Such  a  contemplation,  if  it  had  existed,  would 
have  been  sufficient  to  have  vitiated  all  the  proceedings. 
Now,  is  there  any  ground  to  suggest,  that  the  creditor  (Hunt) 


OCTOBER  TERM.  184a  585 


Fiake  v.  Hunt. 


proceeded  to  take  his  judgment  suddenly  after  the  bankruptcy, 
before  the  assignee  was  appointed,  or  had  an  opportunity  to 
apply  to  the  Court  of  Common  Pleas  to  take  off  the  default, 
or  to  stay  proceedings.  That  might  have  presented  a  very 
diflferent  case.  Here  the  case  is  one,  where  no  application 
WHB  ever  made  to  take  off  the  default,  or  stay  proceeding  so  as 
to  let  the  party  into  any  defence  arising  under  the  bankruptcy, 
in  case  the  bankrupt  should  obtain  his  discharge.  The  bank- 
rupt and  the  assignee  must,  therefore,  be  deemed  to  have  sub- 
mitted voluntarily  to  the  judgment,  either  upon  the  ground, 
that  they  would  not  be  successful  in  any  such  application,  or 
that  it  would  not  furnish,  if  allowed,  any  just  ground  of  de- 
fence, under  all  the  circumstances.  Now,  I  must  say,  that, 
looking  to  these  special  considerations,  and  to  the  fact,  that 
the  de&ult  was  by  the  express  consent  of  the  debtor  (Healey), 
it  does  not  strike  me,  that  there  is  laid  in  the  bill  any  just 
ground  of  relief  upon  the  defiiult  and  judgment.  The  as- 
signee and  the  bankrupt  have  both  voluntarily  withdrawn  from 
the  Court,  where  the  suit  was  pending,  and  suffered  the  judg- 
ment to  go  without  opposition.  In  these  respects,  it  must 
resemble  the  case  Ex  parte  VoiCy  decided  in  this  Court  a  few 
days  ago,  although  distinguishable  from  that  in  some  other 
particulars. 

But  I  should  be  unwilling  to  rest  the  present  case  upon  this 
narrow  ground,  because  it  seems  to  me,  that  the  Court  is 
called  upon,  by  the  frequency  of  the  occurrences  of  this  sort,  to 
lay  down  a  rule  more  comprehensive  upon  the  subject  And 
it  strikes  me,  that,  after  the  term  has  passed,  at  which  the  de- 
fault has  been  entered  before  the  bankruptcy,  not  by  surprise, 
or  mistake,  or  fraud,  but  by  the  voluntary  consent,  or  wilful 
non-appearance  of  the  party,  then,  and  under  such  circum- 
stances, as  the  matter  of  taking  off  the  default  is  and  must 
be  a  matter  of  sound  discretion  in  the  Court,  where  the  suit  is 
pending,  and  not  of  absolute  right  in  the  party,  this  Court  ought 
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to  be  very  slow  in  interfering  with  that  discretion ;  and  unless  un- 
der extraordinary  circumstances,  raising  some  Equity,  it  ought 
to  leave  the  case  to  the  Court  where  it  is  pending,  to  act  ex  aequa 
et  b(mOy  as  it  deems  suited  to  the  merits  of  the  application.  But 
at  all  events,  I  am  prepared  to  say,  that  where  a  default  has 
been  so  entered,  and  an  assignee  has  been  appointed  before 
judgment,  and  has  not,  with  knowledge  of  the.fact,  chosen  to 
apply  to  the  Court  to  take  off  the  default,  or  to  stay  the  proceed- 
ings, that,  of  itself,  ought  to  be  deemed  an  abandonment  of  any 
defence  in  such  suit,  and  conclusive  upon  all  the  creditors  whom 
he  represents.  Further  than  this  it  is  not  necessary  to  go,  in 
order  to  decide  the  present  case ;  and,  therefore,  I  leave  the 
naked  question,  whether  after  a  default,  which  has  never  been 
taken  off,  or  has  been  refused  to  be  taken  off  by  the  Court, 
and  the  judgment  has  been  rendered  thereon  (without  any 
prohibitory  injunction),  any  redress  ought  to  be  given,  either 
in  this  Court  or  in  the  District  Court  in  bankruptcy,  to  be  de- 
cided, when  it  shall  directly  arise  in  ju^^ment. 

Upon  the  other  remaining  point,  as  to  the  effect  of  the  dis- 
solution of  injunction  by  the  District  Court,  there  may  perhaps 
be  more  difficulty.  The  suit  in  the  District  Court,  and  the  biU 
in  this  Court,  are  not,  indeed,  throughout  identical  in  their 
matter,  or  their  claim  for  relief.  The  petition  for  an  in- 
junction, under  the  circumstances,  could  go  no  farther  than  to 
ask  for  an  interlocutory  decree  for  an  injunction,  until  it  should 
be  ascertained,  whether  there  should  be  any  discharge  granted 
to  the  bankrupt,  which  could  be  pleaded  in  bar  of  the  suit  It 
was,  of  course,  temporary ;  and  the  granting  it  was  not  ded- 
sive  of  the  merits  of  the  ap}dication.  But  when  the  Court 
dissolved  the  injunction,  which  I  am  to  take,  from  the  state- 
ment in  the  case,  to  have  been  a  decree  upon  the  merits  of 
the  application,  and  not  upon  any  ground  of  irregularity,  there, 
by  implication,  the  Court  must  have  decided,  that  there  was 
no  ground  to  prevent  the  creditor  from  proceeding  to  judg* 
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ment  in  his  suit  upon  the  default.  Now  the  present  bill  asks 
for  relief  against  that  very  judgment,  and  to  have  it  set  aside, 
and  to  have  the  moneys  and  lands  levied  upon  under  the  exe- 
cution, to  be  restored  to  the  assignee.  This  is  certainly  far 
bfoader  reUef  than  was  claimed,  or  could,  under  the  circum- 
stances of  the  case,  have  been  asked  or  given  upon  the  petition 
for  the  injunction.  But  then  the  question  still  arises,  whether 
in  a  case,  like  the  present,  the  reUef  sought  is  a  matter  of  right, 
or  in  the  sound  discretion  of  the  Court.  And  if  it  be  the  lat- 
ter only,  then  whether  this  Court;  ought  to  set  aside  the  judg- 
ment, and  grant  the  other  relief  prayed  by  the  bill,  after  the 
District  Court  has  impliedly  sanctioned  that  judgment  by  al- 
lowing it  to  be  entered.  In  my  judgment,  the  interposition  of 
the  Court  in  a  case  of  this  sort  is  a  matter  of  sound  discretion, 
and  not  a  matter  of  right  in  the  party.  Before  the  Court 
grants  the  reUef,  it  should  be  entirely  satisfied,  that  the  judg- 
ment ought  to  be  set  aside,  as  improperly,  or,  at  least,  improv- 
idently  obtained  ;  and  that  the  creditor  (Hunt)  is  entitled  to 
no  lien  or  equity  in  the  premises,  which  should  be  protected 
and  sustained  by  the  Court  against  the  claims  of  the  other  cred- 
itors. Now,  I  must  say,  that  I  am  not  able  to  perceive  any 
solid  ground,  upon  which  this  incipient  claim,  or  right  of  pri- 
ority or  hen  (call  it  which  you  please),  created  by  the  attach- 
ment, has  been  displaced,  or  ought  to  be  displaced.  The 
creditor  has  but  followed  out  bis  legal  rights  to  their  natural 
and  ordinary  consummation.  He  has  obeyed  the  injunction 
of  the  District  Court,  and  taken  judgment  only,  when,  by  the 
decree  of  that  Court,  he  was  definitively  informed,  that  he 
was  at  liberty  to  do  so,  and  that  there  was  not  in  the  judg- 
ment of  the  Court,  sitting  in  bankruptcy,  any  ground  to  dispute, 
or  to  displace,  or  postpcMie  his  legal  rights.  Now,  this  was  a 
matter  clearly  within  the  jurisdiction  of  the  District  Court, 
sitting  as  a  Court  of  Equity  in  bankruptcy,  under  the  6th 
section  of  the  bankrupt  act  of  1841,  ch.  9.    If  that  decision, 
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coming  incidentally  under  consideration,  under  the  view  of 
this  Court,  in  a  bill  in  equity  for  more  general  purposes  is  not, 
and  cannot  be  pleaded  as  a  fiat  bar  to  a  bill,  as  I  incline  to 
think,  that  it  cannot,  still  it  addresses  itself  strongly  to  the  dis- 
cretion of  the  Court,  as  a  matter  fit  to  operate  upon  its  own 
judgment,  in  refusing  to  interfere,  where  the  judgment  is 
founded  upon  a  just  claim,  and  the  District  Court  has  justified 
the  creditor  in  entering  it. 

The  cases,  which  have  been  cited  at  the  bar  in  support  of 
the  bill,  are,  in  my  judgment,  distinguishable  from  the  present 
in  leading  circumstances.  I  adhere  to  the  doctrine,  laid  down 
in  Ex  parte  Foster  (antey  page  131)  ;  and,  indeed,  after 
much  reflecticm  upon  it  since  it  was  delivered,  I  maintain,  not- 
withstanding some  doubts,  which  have  been  attempted  to  be 
thrown  over  it  by  those,  who  have  certainly  misunderstood  its 
true  bearing,  or  have  dissented  from  it,  without  condescending 
to  answer  its  reasoning,  that  it  is  founded  in  the  true  interpre- 
tation of  the  bankrupt  act  of  1841,  ch.  9,  and  upon  authori- 
ties of  the  highest  consideration  and  value.  But  in  that  case 
there  was  not  only  no  default,  but  the  cause  was  but  just  com- 
menced, and  no  pleadings  were  had,  and,  indeed,  the  writ  itself 
was  not  returnable  until  April  after  the  petition  was  filed. 
Parker  v.  Muggridge  (mte^  p.  334)  was  a  case  of  default,  and 
a  continuance  for  judgment  under  a  special  agreement,  and  it 
was  held,  that  the  creditors  had  a  right,  under  the  agreement, 
to  proceed  to  judgment,  and  had  an  equitable  lien  on  the 
property  attached.  In  Ex  parte  Cock  {ante^  page  376), 
the  judgment  itself  was  obtained  before  the  petition  in  bank- 
ruptcy was  filed  ;  and  it  was  heki  to  be  a  clear  case  of  lien 
within  the  protection  of  the  bankrupt  act  of  1841,  ch.  9.  Ex 
parte  Vase  has  been  already  referred  to,  and,  as  has  been  said, 
approaches  very  near  to  the  present.  So  far  as  it  does  go,  it 
is  against  the  plaintiff. 

The  cases,  wluch  have  been  cited  from  the  English  Courts, 
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to  establish  the  doctrine,  that  the  Courts  of  common  law  will, 
after  an  interlocutory  judgment  upon  default,  set  it  aside  in 
order  to  allow  the  bankrupt  to  plead  his  discharge,  are,  it 
seems  to  me,  founded  in  good  sense  and  reason  J  But  they 
are  addressed  to  the  discretion  of  the  Court  of  common  law, 
where  the  suit  is  pending,  and  might  have  furnished  a  good 
ground  to  that  Court  to  take  off  the  defiiult,  or  to  stay  the  pro- 
ceedings*  But  no  application  was  made  to  the  Court  of  Com- 
mon Pleas  in  the  present  case  to  take  off  the  default,  and  final 
judgment  was  regularly  rendered  in  the  case.  There  is  then 
no  equity,  addressed  to  this  Court,  from  the  circumstances, 
upon  which  it  can  act  upon  the  judgment.  It  may  be  ob- 
served too,  that  the  cases  cited  were  to  set  aside  interlocutory 
judgments ;  and  that,  by  the  late  bankrupt  act  (6  Geo.  4, 
ch.  16,  ^  108),  a  special  provision  has  been  made  to  meet 
cases,  where  final  judgments  are  rendered,  and  to  take  from 
the  judgment  creditor  any  more  than  his  rateable  proportion 
of  the  bankrupt's  assets.  But  the  judgment  itself  is  not  inter- 
fered with.* 

The  main  stress  of  the  argument  of  the  plaintiff  is  this,  that 
tlie  lien  was  a  conditional  one,  and  not  absolute,  dependent 
upon  future  contingencies  at  the  time  when  the  bankruptcy 
took  place.  To  that  I  agree ;  but  then  the  judgment  has 
been  obtained  upon  that  conditional  lien,  and  perfected  and 
made  absolute  thereby  in  a  regular  manner,  without  any  fraud 
or  impropriety  on  the  part  of  the  creditor,  and  without  any 
surprise  or  asserted  mistake  on  the  part  of  the  bankrupt,  or  of 
his  assignee.  The  latter  have  had  full  opportunity  to  apply 
for  relief,  and  to  suspend  the  proceedings  in  the  Court  of 
Common  Pleas  before  judgment,  if  they,  or  either  of  them  had 

1  EvanB  v.  OtU  (1  Bob.  and  Pull.  58);  Diff  v.  CampbeU  (3  Bara.  & 
Aid.  576) ;  see  also  SawUUy  Petitioner,  Sic.  (6  Pick.  110) ;  Shuartr  v.  Jew- 
eU  (14  Pick.  R.  238) ;  LoveU  v.  Eariqf  (3  Term  R.  554). 

9  Tidd,  Pract  vol.  ii.  p.  570, 9th  edit  1888. 
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appfied  to  the  Court  for  the  purpose.     Instead  of  adopting 
that  course,  they  hare  silently  acquiesced  in  the  judgment, 
without  interposition  or  objection.     The  asrignee  did  apply  to 
the  District  Court  for  an  injunction  to  stay  the  proceedings  and 
judgment ;  but  the  application  £uled  of  final  success.    Tbe 
Circuit  Court,  therefore,  is  caDed  upon  to  say,  that  a  jadg^ 
ment,  regularly  obtained  in  the  proper  Court,  by  which  the  fen 
became  absolute  and  was  perfected,  ought  now  to  be  set  aside, 
and  the  execution  thereof  avoided,  not  because  the  judgment 
is  not  a  just  one,  but  because,  if  the  assignee  had  interfered  in 
the  proper  Court,  the  judgment  might  haye  been  stayed ;  and, 
therefore,  the  Circuit  Court  ought  now  to  do  for  the  ass^ee 
what  he  might  have  done  for  himself  in  another  Court,  if  he 
had  thought  proper  to  act  in  the  premises.     It  appears  to  me, 
that  the  present  case  falls  directly  within  the  reasoning  of  the 
case  Ex  parte  Vose,     The  assignee  has  not  interfered  at  the 
proper  time,  or  in  the  proper  Court,  to  stay  the  judgment  or 
to  take  off  the  default,  and,  therefore,  he  may,  in  a  just  sense, 
be  said  vduntarily  to  have  withdrawn  himself  from  tbe  mt 

Upon  the  whole,  in  every  view,  in  which  I  can  contemplate 
this  case,  it  is  not  one  in  which  the  assignee  is  entitled  to  re- 
lief in  this  Court. 

Bill  dismissed  without  costs* 
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William  V.  Kent  v,  Amos  M.  Roberts. 

Ik  a  suit  brought  by  A.  an  attachment  waa  made  of  lands  lying  in  Penobscot 
county ;  but  before  execution  issued,  the  portion  of  this  county,  contain- 
ing the  said  lands,  was  set  off,  aa  Aroostook  county.  The  execution  waa 
directed  to  the  sheriff  of  Penobscot  county  and  was  levied  by  his  deputy, 
who  was  also  a  deputy  of  the  sheriff  of  Aroostook  county.  In  a  suit,  brought 
by  B.  an  attachment  on  the  same  lands  was  made  subsequent  to  the  attach- 
ment by  A.,  but  execution  was  levied  under  the  second  suit  and  attach- 
ment before  the  county  was  set  off.  The  present  is  a  writ  of  entry 
brought  by  the  demandant,  who  claims  through  A.  against  the  tenant, 
who  claims  through  B.  It  was  held,  that  the  levy  of  B.  was  not  to  be 
postponed  to  that  of  A. ;  that  the  deputy  of  tiie  sheriff  of  Penobscot  coun- 
ty had  no  authority  to  levy  the  execation  of  A.  on  lands  without  hia 
county ;  and  that,  although  the  levy  waa  made  by  a  deputy  of  Aroostook 
county,  yet,  since  it  was  not  directed  to  the  proper  officer,  and  not  made 
by  the  deputy  in  behalf  of  such  officer,  it  was  utterly  void. 

An  application  was  made  to  the  Supreme  Court  of  Maine  to  allow 
the  execution  to  be  amended  by  inserting  a  direction  to  the  aheriff  of 
Aroostook  county,  on  the  ground,  that  the  clerk  had  accidentally  omitted 
it,  which  application  the  Court  refused  to  grant;  and  //  was  held,  that 
this  Court  had  no  authority  to  review  or  overrule  the  decision  by  the 
State  Court,  it  being  in  respect  of  a  matter  solely  of  local  law. 
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At  the  common  law,  if  a  sheriff  leise  goods  on  execation,  and  go  out  of 
office  before  the  sale  thereof  is  completed,  he  may  proceed  to  sell  them. 

It  seems,  that  where  an  attachment  is  made  by  a  sheriff,  who  resigns  his 
office  before  execution  issues,  he  is  not  the  proper  officer  to  lery  it. 

Upon  general  principles,  a  sheriff  can  only  levy  upon  such  real  estate  as  is 
within  his  county. 

The  rule,  applicable  to  a  purchaser  claiming  land,  with  notice  of  a  prior 
unrecorded  attachment,  does  not  goyern  the  case  of  two  creditors,  pro- 
ceeding by  suit,  m  invUum,  with  a  knowledge  of  the  attachments  of  each 
other.  In  the  latter  case,  each  is  entitled  to  any  priority,  which  he  can, 
through  his  diligence,  lawfully  obtain  over  the  other. 

W  RiT  of  entry  for  lands  situated  in  Aroostook  county,  in  the 
State  of  Maine.  The  case  came  before  the  Court  upon  an 
agreed  statement  of  facts  by  the  parties,  which  was  as  follows : 

<*  Both  parties  claim  under  one  Robert  M.  N.  Smyth. 

<<  The  demandant  claims  the  premises  by  virtue  of  an  ex- 
tent, made  in  September,  1838,  of  an  execution  in  favor  of 
one  James  N.  Cooper,  and  against  said  Smyth,  and  of  said 
Cooper's  deed  to  him,  the  demandant,  dated  Feb.  17th,  1842. 

''  The  tenant  claims  by  virtue  of  an  extent,  made  in  De- 
cember, 1839,  of  an  execution  in  favor  of  one  John  H.  Piis- 
bury,  and  against  said  Smyth,  and  of  said  Pilsbury's  de^  to 
him,  the  tenant,  dated  December  3d,  1841. 

^'  Pilsbury,  claiming  the  demanded  premises  as  his  own, 
had  given  a  written  permit,  or  license,  to  cut  timber  thereon, 
under  which  license  persons  were  cutting,  with  the  knowl- 
edge, but  against  the  consent  of  the  said  Cooper,  prior  to  and 
at  the  time  of  the  executing  of  each  of  said  deeds  of  Cooper 
and  of  Pilsbury.  Both  Pilsbury  and  Cooper  had  acquired 
liens  on  the  demanded  premises  by  attachments  on  their  origi* 
nal  writs,  which  they  severally  sought  to  perfect  by  their  said 
extents.  Pilsbury's  attachment  was  the  earlier,  and  Cooper  was 
aware  of  that  fact  when  he  directed  his  levy  to  be  made,  and 
appeared  and  defended  in  Pilsbury's  suit,  in  the  character  of 
a  subsequent  attaching  creditor.    Cooper,  also,  had  been  in- 
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fMnaed,  that  PiUbory  had  exeeatad  bis  deed  to  the  tenant,  be<- 
fore  he  himself  executed  his  to  the  demandaot  When  the 
attachments  on  mesne  process  and  Cooper's  levy  were  made, 
the  premises  were  situated  io  the  county  of  Penobscot ;  but 
before  Pikbury's  execution  was  issued,  vis.  on  the  first  day  of 
May,  1839,  the  new  county  of  Aroostook  had  been  formed, 
ao  as  to  embrace  the  premises  within  its  boundaries.  Pils- 
bory's  execution  contained  printed  directions  to  the  sheriff  of 
each  county  in  the  State,  by  name,  except  Aroostook.  For 
aevenl  years  prior  to  the  issuing  of  this  execution,  the  execu- 
tions issuing  out  of  the  clerk's  oB&ce  for  the  county  of  Penob* 
scot  were,  in  their  printed  parts,  directed  to  the  several 
sheriffs  of  each  county  in  the  State,  by  name.  That  county 
was  not  named.  Of  the  other  executions  issued  at  the  surne 
term,  part  were  like  this,  and  part  contained  the  name  of 
^<  Aroostook "  io  the  printed  directions.  Aaron  Haynes,  to 
whom  Pilsbury's  execution  was  delivered  to  be  executed  by 
bim,  as  an  officer  of  Aroostook  county,  and  by  whom  the  re- 
turn thereon  was  made  as  such,  was  at  the  time  of  the  levy, 
a  deputy  of  each  of  the  sheriffs  of  Penobscot  and  Aroostook. 
At  the  June  Term,  1842,  of  the  Supreme  Judicial  Court, 
sitting  in  and  for  Penobscot  county,  a  motion  was  filed  by 
FiJsbury  for  leave  to  amend  his  execution,  by  inserting  the 
name  of  Aroostook  in  the  diiection  to  the  sheriffs,  and  the 
loll  bench,  after  hearing  arguments  in  the  matter,  refused  to 
giant  the  leave  prayed  for. 

"  Office  copies  of  said  deeds,  and  of  said  executions,  and 
of  the  levies  made  under  them,  so  far  as  they  concerned  the 
demanded  premises,  and  of  the  records  of  the  Supreme  Ju- 
dicial Court,  so  &r  as  they  relate  to  said  motion  and  the  de- 
dsioo  thereon,  are  annexed  and  made  parts  of  the  case.  All 
amendments  or  applications  therefor  are  to  be  considered  by 
the  Court,  as  if  the  case  were  on  trial  before  a  jury. 

**  The  whde  case  is  submitted  to  the  Court,  who  are  to 
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direct  jodgmeDt  for  demandant  or  tenant,  as  the  iacts  and 
law  shall  warrant." 

The  case  was  aif;ued  at  this  Term  by  JSotre,  for  the  de- 
mandant, and  bj  FesBenden  and  DMoii,  for  the  tenant. 

The  argument  of  Rawe  was  as  follows:  It  is  admitled,  that 
the  plaintiff  is  entitled  to  judgment,  unless  the  defendant  has 
title ;  and  the  only  question  proposed  to  the  Court  is,  whether 
the  levy  on  Pilsbury's  execution,  under  which  the  defendant 
claims,  passed  the  title,  having  been  made  by  a  deputy  of  the 
sheriff  of  "  Aroostook,"  to  whom  the  writ  was  directed. 

Before  considering  that  question,  the  attention  of  the  Court 
is  asked  to  a  few  facts,  which  show,  that  the  defendant's  churn 
to  superior  Equity  is  entirely  unfounded. 

The  case  is  not  between  the  execution  creditors,  bat  their 
grantees  without  knowledge. 

Were  the  creditors  themselves  the  parties,  it  would  be  the 
same.  It  would  be  a  struggle  between  two  creditors  for  the 
property  of  their  common  debtor,  each  entitled  to  what  a  strict 
interpretation  of  the  law  would  give  him,  neither  to  favor. 

Pilsbury,  living  at  Bangor,  the  residence  of  Smyth,  obtain- 
ed knowledge  of  the  debtor's  insolvency,  and  caused  an  at- 
tachment of  his  real  estate  to  be  made,  a  little  earlier  than 
Cooper  could,  who  resides  at  Pittston,  seventy-five  miles  from 
Bangor.  The  advantage,  derived  from  this  circumstance, 
was  lost  by  his  negligence,  or  that  of  his  attorney,  in  not  hav- 
ing his  execution  properly  directed,  and  not  by  any  art  or  act 
of  Cooper. 

Cooper's  execution  issued  earlier  than  he  intended,  through 
the  omission  of  his  attorney,  in  Kennebec,  to  have  the  case 
continued,  and  he  found  himself  compelled  either  to  abandon 
his  lien,  or  to  levy,  and  trust  to  chance  to  defeat  the  prior  at- 
tachment. 
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It  was  a  fair  race  for  the  property  of  a  coinmon  debtor, 
which  the  law  of  attachment  holds  out  as  the  reward  of  the 
winner. 

Pilsbury^s  lery  was  a  nullity,  from  want  of  power  in  the  of* 
ficer,  who  made  it.  The  power  to  make  such  levy  is  derived 
from  the  Statute  of  1821,  ch.  60,  ^  27  (the  Statute  then  in 
force).  That  gives  it  only  to  "  the  officer  to  whom  the  eie* 
cotion  is  directed  and  delivered."  The  deputy  of  the  sheriff 
of  Aroostook  did  not  come  within  the  description. 

The  act  of  March,  1839,  (stat.  ch.  395),  constituting  the 
ooanty  of  Aroostook,  contains  no  provision,  that  can  aid  the 
defendant.  On  the  contrary,  a  question  might  be  raised, 
whether  the  attachment  was  not  lost,  by  the  removal  of  the 
subject  matter  of  it  beyond  the  precinct  and  control  of  the 
sheriff  of  Penobscot.  Whether  this  be  so,  or  not,  there  is  no 
power  given  to  the  sheriff  of  Penobscot  to  perfect  by  levy  the 
lien  created  by  such  attachment.  And  had  there  been,  this 
levy  would  still  be  fatally  defective.  For  the  return  shows, 
that  the  officer  acted  as  deputy  of  the  sheriff  of  Aroostook. 
And  had  he  acted  as  sheriff  of  Penobscot,  and  could  the  land, 
by  virtue  of  any  statute  provision,  be  considered  as  lying 
within  his  precinct,  the  extent  would  be  void,  through  &ilure 
to  notify  the  debtor,  who  resided  in  that  county,  to  choose  an 
appraiser. 

The  argument  of  Fessenden  and  Debhu  was  as  follows: 
For  the  tenant  it  is  contended,  that  the  levy  of  Pilsbury  con- 
veys the  land  in  dispute,  and  that  by  Pilsbury's  deed  to  de- 
fendant, he  has  the  title  as  against  every  one,  and  particularly 
as  against  the  plaintiff.  Pilsbury  perfected  his  lien,  created 
by  the  |mor  attachment,  by  making  a  legal  levy  on  the  same, 
and  took  the  estate  by  a  statute  purchase,  notwithstanding 
the  levy  of  Cooper. 

In  the  first  place,  we  think,  that  the  Court  will  not  over- 
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lo6k  the  fact  stated  in  the  case,  that  Cooper  knew  of  the 
{Miority  of  Pilsbury'0  attachment.  In  this  particuiar,  there  is  «. 
strong  analogy  to  the  recording  of  deeds,  in  relation  to  which 
Courts  h(M  notice  of  prior  conveyances  equivalent  to  a  le- 
eording  of  such  conveyances.  The  case  provides,  that  "  aB 
amendments  or  applications  therefor,  are  to  be  considered  by 
tiie  Court,  as  if  the  case  were  on  trial  before  a  jury/'  Tim 
gives  the  Court  license  to  allow  the  Defendant  the  advantage 
of  such  am^idment,  if  it  proves  to  be  such  an  amendoimit  as 
the  Court,  from  which  the  execution  issued,  had  a  right  or 
ought  to  have  granted.  We,  therefore,  consider  this  Court 
not  only  at  liberty,  but  called  upon  to  determine,  wheth^  die 
amendment  should  have  been  granted,  as  we  now  contmd  it 
should. 

The  Supreme  Judicial  Court  have  had  a  simihir  questioii 
before  them,  and  settled  the  law,  as  we  contend,  it  should 
have  been  determined,  Satpyer  v.  Baker  (3  Greenl.  29). 
If  the  clerk  omit  to  affix  the  seal  of  the  Court  to  an  execu- 
tion, it  may  be  amended,  even  after  the  execution  ha$  been  e»- 
tended  on  landi,  and  the  extent  recorded. 

Quite  a  laige  list  of  cases  have  been  cited  in  this  caae,  to 
which  we  beg  leave  to  refer  the  Court  Particukily,  Camp^ 
hell  V.  &iles  (9  Mass.  R.  217),  where  a  writ  of  review  was 
served  by  a  sheriff  to  whom  it  was  not  directed^  by  inserting  it 
direction  to  such  sheriff.  It  was  deemed  a  misprinon  of  the 
derky  and  the  writ  was  sl  judicial  one.  This  we  deem  direct- 
ly in  point 

The  same  principle  is  recognised  in  BwrreU  v.  BurreU  (10 
Mass.  3SS).  This  last  case  covers  the  whole  ground.  In 
Young  v.  Hoetner  (11  Mass.  89),  the  Court  heki,  that  the  in- 
serdon  of  a  wrong  christian  name  in  an  execution  was  a  mis- 
prision of  the  clerk,  and  as  such  should  be  amended.  But 
without  examining  particularly  all  the  citaticxis  in-the  case  of 
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Sawyer  v.  Baker,  we  beg  leave  to  refer  to  all  those  cases  as 
establigiiiiig  the  point,  ibr  which  we  contend  in  this  case. 

The  Supreme  Judictal  Court  of  this  Slate  assumed  the  same 
power  over  a  record  in  Crofteny  Ex.  v.  Ibley  (6  Green.  48). 
See,  also,  Wright  v.  Wright  (6  Green.  415) ;  Seatnan  v. 
Drake  (1  Caines  9)  ;  Close  v.  Gittispy  (3  John.  R.  526)  ;  At-^ 
kins  V.  Sawyer  (1  Pick.  351)  ;  Ringold  v.  Brown  (4  Har.  & 
McHen.  498).  Where  a  judgment  is  entered,  and  execu- 
tioD  issued  without  inserting  costs  in  either,  the  Court  allowed 
the  defect  to  be  amended,  O^Driscow  v.  MeBumey  (2  N.  & 
M.  58) ;  Medioma'  Bank  v.  Minthome  (19  John.  244) ; 
Peddle  v.  HoOinshead  (9  S.  &  R.  277)  ;  Sharff  v.  Common^ 
weaJik  (2  Knn.  514). 

The  result  of  the  examination  of  the  authorities,  above 
cited,  the  defendant  contends,  is,  that  the  omission  of  the 
direction  to  the  sheriff  of  Aroostook  is  a  misprision  of  the 
deik,  and,  as  such,  ought  to  have  been  amended,  and  of  con- 
sequence, that  the  Court  here  will  secure  to  the  plaintiff  the 
benefit,  as  if  it  had  been  granted  by  the  Supreme  Judicial 
Court.  But  we  place  our  right  to  a  decision  in  fitvor  of  our 
title  on  another  point 

We  contend,  that,  under  the  circumstances  of  this  case, 
the  levy  by  our  deputy  was  good,  although  the  precept  was 
not  formally  directed  to  him,  he  having  the  authority  by  virtue 
of  his  office  to  make  a  levy  cm  the  premises  in  dispute.  In 
Uearsey  v.  Bradbury  (9  Mass.  95),  it  was  settled,  that  if  a  writ 
be  served  by  an  officer,  which  he  wouki  be  authmsed  to  serve, 
if  it  were  directed  to  him,  but  which  contains  no  such  direc* 
tion,  the  plaintiff  may  have  leave  to  amend  by  inserting  such 
direction. 

It  would  seem  from  this  case,  that  the  act  of  an  officer,  au- 
thorised to  perform  it,  was  in  the  view  of  the  law  effectually 
done,  although  the  precept,  under  which  he  acted,  was  not 
directed  to  him.     And  why  does  it  not  follow  in  the  case  at 
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the  bar,  that  the  officer,  being  authorised  by  law  to  do  the 
acts  he  undertook  to  do,  the  acts  themselves  may  be  consid-* 
ered  as  done,  although  the  precept,  by  which  they  were  done, 
was  not  directed  to  him,  and  this  too  in  a  case  in  which  the 
plaintiff  had  the  fullest  notice  of  the  extent  of  the  claim  of 
the  defendant. 

Story,  J.  —  The  sole  question,  which  arises  in  this  case, 
at  least  the  sole  question  in  controversey,  is,  whether  the  levy 
made  upon  Pilsbury's  execution  was  good  and  valid.  The 
execution  was  served  by  a  deputy  sheriff,  who  was  a  deputy  of 
the  sheriff  of  Penobscot  county,  and  also  of  Aroostook  county. 
The  execution  was  directed  to  the  sheriff  of  Penobscot  coun- 
ty ;  but  not  to  the  sheriff  of  Aroostook  county.  The  levy  was 
actually  made  by  the  deputy,  as  a  deputy  of  the  sheriff  <tf 
Aroostook  county.  There  had  been  an  attachment  upon  the 
land  upon  the  original  mesne  process  in  the  suit  of  Pilsbury, 
which  was  made  by  the  proper  officer  of  Penobscot  county, 
the  land  then  lying  therein ;  but  in  1839,  the  county  of  Arooe- 
took  was  set  off  from  Penobscot  county,  and  included  the  land 
in  controversy.  After  the  levy  of  Pilsbury,  an  application  was 
made  to  the  Supreme  Court  of  the  State  of  Maine,  at  the 
June  Term  thereof  in  Penobscot  county,  to  allow  the  execu- 
tion to  be  amended,  by  inserting  Aroostook  county  in  the 
direction  of  the  execution,  upon  the  ground,  that  it  was  acci- 
dentally omitted  by  the  clerk  of  the  Court.  The  Court  re- 
fused to  grant  the  application. 

It  is  under  these  circumstances,  that  the  case  comes  before 
this  Court  for  consideration,  vrith  an  additional  agreement  by 
the  parties,  that  '^  All  amendments  or  applications  therefor  are 
to  be  considered  by  the  Court,  as  if  the  case  were  on  trial  be- 
fore a  jury.^'  The  object  <^  this  clause  seems  to  have  been 
to  bring  under  review  and  re-examination  the  decision  of  the 
State  Court  in  denying  the  application  for  an  amendment. 
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But  it  strikes  me,  that  this  Court  has  no  jurisdiction  to  enter- 
tadn  such  a  question,  as  it  would  be,  in  effect,  exercising  an 
appellate  jurisdiction  over  the  decision  of  die  State  Court,  upon 
a  proc^ess  issuing  from  and  under  the  authority  of  the  State, 
and  orer  which  the  State  Court  possesses,  by  law,  a  clear  and 
exclufflve  jurisdiction.     The  authority  of  the  Supreme  Court 
of  the  State  to  grant  or  refuse  amendments  of  process  is  a 
matter  purely  of  local  law,  and  of  which  that  Court  is  the  sole 
judge.    It  is  not  for  us  to  say,  what  that  authority  is,  and  when 
and  how  it  ought  to  be  exercised,  whether  it  is  a  matter  of 
flound  discretion  in  the  Court,  or  of  positive  right  in  the  party 
applying  therefor.     In  either  view,  we  can  have  no  jurisdic* 
tion  to  reexamine,  or  collaterally  to  question  the  jurisdiction 
or  decision  of  the  Court.     If  we  were  now  to  assume  such  an 
appellate  authority,  the  Supreme  Court  of  the  State  would 
have  full  authority  to  disregard  our  judgment,  inasmuch  as  it 
could  be,  in  no  just  sense,  binding  upon  it,  and  would  be 
assuming  the  final  right  to  decide  upon  the  true  construction 
of  a  State  statute  and  a  State  authority,  exclusively  dependent 
upon  State  legislation.     It  might  have -been,  nay,  it  would 
have  been,  a  very  different  question,  if  the  execution  had  is- 
sued from  this  Circuit  Court,  and  an  application  for  an  amend- 
ment, on  account  of  misprision  of  the  clerk  in  misdirecting  it, 
had  occurred.     In  such  a  case,  we  should  have  been  at  liber- 
ty to  consider  the  case  upon  principle,  and  with  reference  to 
the  authority,  given  to  this  Court  by  the  laws  of  the  United 
States,  to  grant  amendments. 

It  may  be  proper,  however,  to  suggest,  that  most  of  the 
cases,  if  not  all,  cited  at  the  bar,  as  to  amending  misprisions 
of  the  clerk  in  the  issuing  of  process,  are  distinguishable  from 
the  present.  In  some  of  them,  there  was  a  clear  mistake  of  the 
clerk  in  not  issuing  a  judicial  process,  in  conformity  to  the 
prior  process  and  proceedings  in  the  same  cause,  which  was 
his  positive  duty.     Such  was  the  case  of  the  writ  of  review  in 
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Burrett  ▼•  Burrett  (10  Mass*  R.  221) ;  and  theomiflnon  to 
fix  the  seal  of  the  Court  to  an  execution  in  Sawyer  v.  Bak^r 
(3  Greenl.  R.  29) ;  and  the  omission  to  enter  judgment  agsiiAsl 
the  estate  of  the  intestate  in  the  case  of  Aikim  v.  Saw/cr 
(1  Pick.  351).  The  same  suggestion  applies  to  the  case  a£ 
CampbeU  v.  Styhi  (9  Mass.  R.  217),  which  was  the  case  of  & 
writ  of  review,  directed  to  the  sheriff  of  Franklin  county 
(Mass.),  and  served  by  the  sheriff  of  Hampden ;  and  the  Court 
allowed  the  writ  to  be  amended  by  directing  it  to  the  sheriff 
of  Hampden.  Upcm  that  occasion  the  Court  said  ;  "  This  is  a 
judicial  writ,  and  the  erroneous  direction  was  a  mere  mis- 
prision of  our  own  cleric.  Judicial  writs  are  more  absolutely 
under  the  control  of  the  Court  than  original  writs."  This  case 
would  have  been  directly  in  point,  if  the  original  writ  in  the 
present  case  had  been  directed  to  the  sheriff  of  Aroostook 
county,  and  the  clerk,  in  issuing  the  execution,  had  omitted 
that  county.  But  can  it  be  affirmed,  that  the  omission  of  ^the 
derk  in  the  present  case  to  insert  Aroostook  county,  the 
county  of  Penobscot  alone  being  in  the  original  writ,  was  a  de- 
parture or  <Hnission  of  his  positive  duty  ?  Was  he  bound  to 
take  notice  of  the  formation  or  boundaries  of  Aroostook 
county,  or  to  extend  the  exigency  of  the  execution  to  any 
other  counties  by  name  than  those  contained  in  the  original 
writ,  without  some  instruction  from  the  plaintiff?  It  is  quite 
possible,  that  some  considerations  of  this  nature  may  have  en- 
tered as  ingredients  into  the  opinion  ot  the  State  Court  on 
this  point.  It  is  not,  however,  immaterial  to  observe,  that  in 
all  the  above  dted  cases,  the  question  arose  merely  between  the 
original  parties,  without  any  rights  of  third  persons  havii^  in- 
tervened. The  case  of  Young  v.  Hosmer  (11  Mass.  R.  89) 
admits  of  the  same  explanation,  as  does  Crofton  v.  Esley 
(6  Greenl.  R.  48) ;  and  the  Mechania^  Bank  v.  Mhiihome 
(19  John.  R.  244).  The  case  of  Hearaey  v.  Bradbury 
(9  Mass.  R.  95)  is  c^laiidy  of  fttr  more  stringency.     There, 
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a  writ  was  directed  ta  the  sheriff  or  his  deputy ;  but  the  ad 
damnum  being  under  seventy  dollars,  it  might  be  served  by  a 
omstable ;  and  it  was  served  by  a  constable.  Up<Mi  the  return 
of  the  writy  the  direction  was  allowed  to  be  amended  by  in- 
serting a  direction  to  a  constable  ;  and  the  Court  treated  the 
amendment  as  a  matter  of  form.  But  here,  again,  the  question 
was  solely  between  the  original  parties.  The  case  of  Close  v. 
CHUespie  (3  Johns.  R.  526)  involved  the  rights  of  another 
judgment  creditor,  and,  therefore,  it  stands  upon  a  distinct 
ground.  But  there  the  error  corrected  was  the  (Moission  of  the 
attorney  in  the  cause  to  put  the  defendant's  name  on  the 
record  to  a  plea  in  the  case,  it  being  the  case  of  a  warrant  of 
attorney  to  confess  judgment.  This  case,  whatever  may  be 
its  authority,  stands  upon  a  ground  very  different  from  the 
present,  where  the  levy  has  been  executed  by  an  officer  to 
whom  it  was  not  directed. 

Thus  much  it  seems  proper  to  say  upon  the  present  occa- 
sion, by  way  of  commentary  upon  some  of  the  cases  cited ;  al- 
though I  wish  distinctly  to  be  understood  as  giving  no  opinion, 
what  I  should  have  done,  sitting  in  the  State  Court. 

But  the  Court  may  be  pressed  by  other  considerations ; 
First,  that  here  Cooper,  at  the  time  of  his  own  levy,  had  full 
knowledge  of  the  attachment  of  Pilsbury,  and  is,  therefore,  to 
be  postponed  to  the'  subsequent  levy  of  Pilsbury,  by  analogy 
to  a  purdiaser,  taking  a  conveyance  with  a  knowledge  of  a 
prior  unrecorded  conveyance  ;  Secondly,  that  as  the  deputy, 
who  made  the  levy,  was  a  deputy  of  the  sheriff  of  the  county 
of  Penobscot,  as  well  as  of  the  county  of  Aroostook,  the  levy 
was  good,  because  it  might  have  been  perfected  by  the  sheriff 
<tf  the  county  of  Penobscot,  where  the  original  attachment 
was  made,  notwithstanding  the  land  fell  within  the  boundaries 
of  the  new  county ;  Thirdly,  that,  at  all  events,  the  deputy, 
who  made  the  levy,  being  a  deputy  of  the  couoty  of  Aroos- 
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took,  the  levy  was  properly  made  by  him,  although,  by  mis- 
take, the  precept  was  not  directed  to  him. 

In  respect  to  the  first  pcHnt,  it  is  sufficient  to  say,  that  the 
rule  as  to  a  purchaser,  claiming  land  with  notice  of  a  prior  unre- 
corded conveyance,  has  never  been  applied  to  the  case  of  two 
creditors,  proceeding  by  suit  in  invitum,  with  a  knowledge  of 
the  attachments  of  each  other.  In  the  latter  case,  each  is  un- 
derstood to  stand  upon  the  very  rights,  which  the  law  gives 
him,  and  is  entitled,  in  a  race  of  diligence,  to  get  and  hold 
any  priority,  which  he  lawfully  may,  however  disadvantageous 
to  the  other  attaching  creditors,  as  each  claims  under  the  mere 
process  of  law.  Besides ;  knowledge  of  an  utterly  void  or  de- 
fective title  will  not  afiect  the  right  of  the  purchaser  to  main- 
tain his  own  conveyance  with  all  its  original  validity.  It  does 
not  confirm  or  establish  such  void  or  defective  title ;  but,  at 
most,  leaves  it  to  avail  as  much  as  it  may,  in  point  of  law  and 
equity. 

Then,  as  to  the  second  point,  I  agree,  that  if  the  sheriff  of 
Penobscot,  or  his  deputy,  had  a  right,  virUUt  officii,  because 
the  original  attachment  was  made  on  the  land,  while  it  was  a 
part  of  the  county  of  Penobscot,  to  execute  the  levy  under  the 
execution  issuing  on  the  judgment,  notwithstanding  the  sever- 
ance of  the  county,  and  the  lands  thereby  falling  within  the 
county  of  Aroostook,  then  that  the  present  levy  may  be  sup- 
ported, because  the  act  of  the  deputy  in  the  levy  may  be 
properly  referred  to  the  only  authority,  by  which  it  could  be 
lawfully  made,  and  not  by  the  other,  %U  res  magii  valeat  quam 
pereat  But  my  difficulty  is  in  admitting,  that  the  sheriff  of 
Penobscot  had  authority  to  complete  the  levy  ailer  the  sever- 
ance of  the  county.  No  provision  to  such  an  effect  exists  in 
the  statutes  creating  the  new  county  ;  and,  therefore,  the  point 
must  be  disposed  of  upon  general  principles. 

At  the  common  law,  if  a  sheriff  seizes  goods  on  execution, 
and  goes  out  of  office  before  the  sale  of  the  goods  on  the  exe- 
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eution  is  completed,  he  may  still  proceed  to  sell  the  goods.  80 

^re  find  it  laid  down  by  Lord  Holt  in  Clerk  v.  Wiiher$  (2  Ld. 

Raym.  1072,  1074),  and  in  2  Saund.  R.  47,  ;.,  by  Sergeant 

^Williams,  in  his  Note.^  The  reason  assigned  is,  that  the  same 

sheriff,  that  begins  an  execution,  must  end  it.     And,  by  the 

Revised  Statutes  of  Maine,  ch.  104,  ^21,  all  sheriffs  and 

their  deputies  may  execute  all  precepts  in  their  hands  at  the 

time  of  their  removal  from  office.     But  I  am  not  aware  of  any 

provision  of  law,  by  which,  when  an  attachment  is  made  by  a 

sheriff  in  office,  if  the  execution  does  not  come  until  another 

sheriff  is  in  office,  the  execution  is  to  be  served  by  the  former, 

and  not  by  the  latter  ofiicer. 

But  be  this,  as  it  may  ;  Upon  general  principles  it  would 
seem,  that  a  sheriff  is  limited  in  his  levies  upon  real  estate  to 
mich  estate,  as  is  within  his  county ;  for  his  rights  and  duties 
are  strictly  local.  Unless,  then,  some  statute  has  extended  his 
authority  to  cases  of  lands  without  his  county,  it  would  seem, 
that  his  having  made  a  prior  attachment  thereof  while  within 
the  Umits  of  his  county,  would  not  aid  him ;  for  in  such  a  case 
by  operation  of  law  the  land  is  removed  beyond  his  jurisdic^ 
tion.  Suppose  the  sheriff  of  Penobscot  county,  after  the  at- 
tachment, had  been  removed,  and  a  new  sheriff  had  been  ap- 
pointed, would  the  new  sheriff  have  had  a  right  to  perfect  a  levy 
upon  the  land  attached,  after  it  was  set  off  to  Aroostook 
county  ?  Or  should  it  be  by  the  sheriff  of  Aroostook  county 
The  strong  inclination  of  my  mind  is,  that  it  should  be  by  the 
latter. 

The  third  point  is  that,  which  was  mainly  relied  on  at  the 
argument,  and  that  is,  that  substantially  the  levy  was  well 
made,  it  being  made  by  the  proper  officer,  although  the  pre- 
cept was  not  directed  to  him.  And  it  is  here,  that  the  case  of 
Hearsey  v  Bradbury  (9  Mass.  R.  95)  is  applied  with  great 
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force.  Assuming  the  authority  of  that  case  to  be  enl 
satisfactory  for  the  allowance  of  the  amendment  there  made^ 
by  adding  the  direction  of  the  precept  to  the  officer,  who 
serTed  it,  the  difficulty  still  remains,  what  is  the  effect,  where 
no  such  amendment  has  been  allowed  ?  Is  not  the  act  of  the 
officer  a  mere  nullity,  if  the  precept  is  never  addressed  to 
him  ?  If  the  State  Court  in  the  present  case  had  allowed  the 
amendment,  it  would  have  been  decisive  in  favor  of  the  de- 
mandant. But  the  State  Court  refused  the  amendment ;  and 
then  the  case  stands  upon  the  execution,  as  the  service  and 
levy  by  an  officer,  who  was  not  authorized  to  serve  if,  because 
it  was  never  addressed  to  him.  Can  such  a  service  and  leTy, 
without  authority,  be  maintainable  upon  any  prinaplea  of 
law? 

The  case  of  Means  v.  Osgood  (7  Greenl.  R.  146)  is  very 
strong  in  point  to  show,  that  the  Court,  in  allowing  amend- 
ments on  the  returns  of  officers  on  levies  of  real  estate,  c<m- 
fine  themselves  to  cases,  where  the  question  is  mainly  between 
the  original  parties,  and  the  rights  or  levies  of  third  persons 
have  not  intervened.  The  distinction  is  a  sound  one,  and 
stands  upon  grounds,  which  cannot  but  commend  it  to  the 
general  approbation  of  the  profession.  That  case  also  seems 
entirely  decisive,  that,  unless  the  amendment  is  allowed,  the 
levy,  in  a  case  like  the  present,  must,  a  fortiori,  be  utterly 
void  and  unmaintainable.  Upon  the  whole,  although  I  have 
examined  the  case  with  an  anxious  desire  to  see,  if  Cooper's 
levy,  considering  the  defect  to  be  one  wholly  involuntary  and 
by  mistake,  could  be  sustained,  upon  any  principles  of  law,  I 
confess  myself  unable  to  find  any,  on  which  to  rest  it,  and 
therefore,  I  am  of  opinion,  that  judgment  ought,  upon  the 
statement  of  facts,  to  be  entered  for  the  tenant. 
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John  Bbioht,  in  EauiTT,  v.  John  W.  Botd. 

A  bond  fide  pnrchaaer,  for  a  yaluable  consideration,  without  notice  of  any 
defect  in  hii  title,  who  makes  improTements  and  meliorations  upon  the 
estate,  hae  a  lien  or  charge  upon  the  estate  for  the  increased  value,  which 
is  thereby  given  to  the  estate  beyond  its  value  without  them,  and  a  Court 
of  Equity  will  enforce  the  lien  or  charge  against  the  true  owner,  who 
recovers  the  estate  ia  a  suit  at  law  against  the  purchaser. 

This  cause  was  formerly  before  the  Court,  and  the  decision 
then  had,  and  the  reasons  therefor,  are  reported  in  1  Story, 
Rep.  478,  tt  seq.  The  interlocutory  degree  then  made  was 
as  follows : 

*^  First  Interlocutory  Decree  in  the  case  of  John  Bright 
in  Equity  against  Jno.  W.  Boyd,  —  And  now  at  this  Term 
the  cause  came  on  to  be  heard  upon  the  bill,  answer,  plead- 
ings, evidence,  and  other  proceedings  in  the  cause,  and  was 
argued  by  counsel.  On  consideration  whereof  it  is  ordered, 
adjudged,  and  declared  by  the  Court,  that  is  to  say,  that  it 
appears  to  the  Court,  that  the  plaintiff  is  the  purchaser,  for 
a  valuable  consideration,  of  a  defective  title,  without  notice 
of  the  defect  therein,  and  that  improvements  Iiave  been  made 
by  the  complainant,  or  his  grantors,  on  the  premises  of  the 
respondent,  under  a  mistake  of  title,  and  that  he  is  entitled  to 
relief  in  Equity. 

'<  That  it  be  referred  to  a  Master,  if  the  parties  do  not  other- 
wise agree,  to  ascertain  the  character  and  value  of  said  im- 
{HTOvements,  by  whom  made,  and  at  what  time  they  were 
made.  Also,  that  the  Master  ascertain  and  report  of  the  value 
of  the  rents  and  profits  of  the  land,  on  which  said  improve- 
ments are  made,  and  state  an  account  thereof.  Also,  to  as- 
certain and  report  the  present  value  of  the  said  land  without 
the  improvements,  and  how  far  the  value  of  said  land  is  in- 
cieaaed  by  said  improvements. 
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"  And  that  the  Master  is  to  ascertain  the  foregoiog  facts,  as 
well  by  the  examination  of  witnesses  as  by  the  examination  of 
the  parties,  and  by  all  other  suitable  proofs,  and  to  make  report 
thereof  to  the  Court.  And  that  the  Master  be  clothed  with 
all  proper  powers  for  the  purposes  aforesaid,  and  that  further 
orders  and  decrees  in  the  premises  be  reserved  until  the  com- 
ing in  of  the  report." 

At  the  present  term  (Oct.  Term,  1843),  the  Master  made 
his  report  as  follows: 

*^  Report  of  the  Master,  —  The  Master,  to  whom  it  was 
referred  to  ascertain  the  character  and  value  of  the  im- 
provements on  the  lot  in  controversy,  by  whom  made,  and 
at  what  time  they  were  made,  and  to  ascertain  and  report 
upon  the  value  of  the  rents  and  profits  of  the  land,  on 
which  said  improvements  are  made,  and  state  an  account 
thereof;  also,  to  ascertain  and  report  the  present  value  of  the 
land  without  improvements ;  reports,  that,  as  far  as  he  has 
been  able  to  ascertain,  the  improvements  upon  said  lots  were 
made  by  John  E.  Marshal.  They  consist  of  a  double  wooden 
tenement  of  two  stories,  which  was  built  in  the  years  1834 
and  1835,  and  completed  in  the  early  part  of  the  sununer  of 
1838;  that  the  said  improvements  are  worth  nine  hundred 
and  seventy-five  dollars,  and  that  the  land  without  the  im- 
provements would  be  worth  at  this  time  twenty-five  doDars  ; 
and  that  the  land,  with  the  improvements,  is  now  worth  one 
thousand  dollars,  so  that  the  value  of  the  land  is  increased  by 
the  improvements,  nine  hundred  and  seventy-five  dollars,  and 
that,  in  his  opinion,  there  would  have  been  no  rents  or  profits 
from  said  land,  if  no  improvements  had  been  made  thereon. 

«  Fees  $  5,00.  Henrt  Warben.' 
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« In  my  report,  of  which  the  within  is  a  copy,  I  intend  to 
value  the  whole  lot  of  land  without  improv^ements  at  twenty- 
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five  dollars,  and  the  whole  improvements  at  nine  hundred 
seTenty-five  dollars.  Henry  Warren." 

The  cause  was  now  briefly  argued  by  Longfellow^  for  the 
plaintiff,  against  tlie  report,  and  by  F.  Hobbs,  for  the  defend- 
ant, in  favor  of  it* 

Stort,  J. — I  have  reflected  a  good  deal  upon  the  present 
subject ;  and  the  views,  expressed  by  me  at  the  former  hear-* 
ing  of  this  case,  reported  in  1  Story,  R.  478,  et  seq.  remain 
unchanged ;  or  rather,  to  express  myself  more  accurately,  have 
been  thereby  strengthened  and  confirmed.  My  judgment  is, 
that  the  plaintiff  is  entided  to  the  full  value  of  all  the  im- 
provements and  meliorations,  which  he  has  made  upon  the 
estate,  to  the  extent  of  the  additional  value,  which  they  have 
conferred  upon  the  land.  It  appears  by  the  Master's  report, 
that  the  present  value  of  the  land  with  the  improvements  and 
meliorations  is  $  1000 ;  and  that  the  present  value  of  the  land 
without  these  improvements  and  meliorations  is  but  $25  ;  so 
that  in  fact,  the  value  of  the  land  is  increased  thereby  $975. 
This  latter  sum,  in  my  judgment,  the  plaintiff  is  entided  to,  as 
a  lien  and  charge  on  the  land  in  its  present  condition.  I 
wish,  in  coming  to  this  conclusion,  to  be  distinctly  understood 
as  affirming  and  maintaining  the  broad  doctrine,  as  a  doc- 
trine of  Equity,  that,  so  far  as  an  innocent  purchaser  for  a 
valuable  consideration,  without  notice  of  any  infiirmity  in 
his  tide,  has,  by  his  improvements  and  meliorations,  added 
to  the  permanent  value  of  the  estate,  he  is  entitled  to  a 
full  remuneration,  and  that  such  increase  of  value  is  a 
lien  and  chaige  on  the  estate,  which  the  absolute  owner  is 
bound  to  discharge,  before  he  is  to  be  restored  to  his  original 
rights  in  the  land.  This  is  the  clear  result  of  the  Roman  law ; 
and  it  has  the  most  persuasive  Equity,  and,  I  may  add,  com- 
mon sense  and  common  justice,  for  its  foundation.    The  Bet- 


608  MAINE. 

Bright  V.  Bojd. 


tennent  Acts  (as  they  are  GommoDly  called),  of  the  States  of 
Massachusetts  and  Maine,  and  of  some  other  States,  are  found- 
ed upon  the  like  Equity,  and  were  manifestly  intended  to  sup- 
port it,  even  in  suits  at  law  for  the  recorery  of  the  estate. 

The  report  will,  therefore,  be  accepted  and  allowed  ;  and 
a  decree  made  in  conformity  to  the  present  opinion. 

The  final  decree  was  as  follows:  "FiiwZ  Decree.  —  And 
now,  on  coming  in  of  the  Master's  report,  it  is  ordered,  that 
the  same  be  accepted  and  allowed. 

<<  And  it  is  further  ordered,  adjudged,  and  declared,  that 
the  said  improvements,  to  the  value  of  nine  hundred  and 
seventy-five  dollars,  are  a  Hen  npon  the  whole  of  the  premises 
described  in  the  plaintiff's  bill,  and  that  one  quarter  part  of 
the  said  premises  stand  dbarged  with  one  quarter  of  the  said 
improvements. 

^^  And  it  is  further  ordered,  that  unless  one  quarter  part  of 
the  said  sum  of  nine  hundred  and  seventy-five  dollars  is  paid 
by  the  defendant  to  the  complainant,  by  the  next  Term  of 
the  said  Court,  one  quarter  part  of  the  whole  of  the  said 
premises,  with  the  improvements  thereon,  shall  be  sold,  and 
the  proceeds  thereof,  to  an  amount  not  exceeding  one  quarter 
of  nine  hundred  and  seventy-five  dollars,  shall  be  paid  over  to 
the  complainant. 

'^And  it  is  further  ordered,  that  all  further  orders  and 
decrees  in  the  premises  be  reserved  until  the  further  order 
of  Court." 
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HxRAM  A.  Prrrs  v.  Lutheb  Whitman. 

Whxab  the  plaintiff,  in  the  specification  of  his  patent,  described  his  inven- 
tion to  be  **  a  new  and  useful  improvement,'*  whereas,  in  fact,  it  consisted 
of  a  combination  of  several  improvements,  distinctly  set  forth  in  the  spe- 
cification ;  It  was  keld^  that  the  patent  was  good,  not  only  for  the  combi- 
nation, but  for  each  distinct  improvement,  so  far  as  it  was  his  invention, 
and  that  the  descriptive  words  were  to  be  construed  in  connection  with 
the  specification. 

Where  the  plaintiff  olaimed,  as  his  invention,  *<  the  construction  and  use  of 
an  endless  apron,  divided  into  troughs  and  cells,  in  a  machine  for  clean- 
ing grain,  operating  substantially  in  the  way  described,"  It  teas  Kdd^  that 
the  claim  was  for  a  combination  of  the  endless  apron  with  the  machine 
for  cleaning  grain,  and  that,  if  the  combination  were  new,  it  was  patenta- 
ble, although  a  part  of  the  apparatus  were  old. 

The  Act  of  1836,  ch.  357,  s.  11,  relating  to  the  recording  of  assignments  of 
patents,  is  merely  directory,  for  the  protection  of  bond  fide  purchasers 
without  notice,  and  does  not  require  the  recording  of  an  assignment 
within  three  months,  as  a  prerequisite  to  its  validity. 

It  is  immaterial  whether  an  assignment  of  a  patent,  offered  in  evidence, 
was  recorded  before  or  after  the  suit  was  brought. 

The  Court  is  never  bound  to  give  an  instruction  to  a  jury  on  a  point  of  law, 
in  the  precise  form  and  manner  in  which  it  is  put  1)y  counsel,  but 
only  in  such  a  manner  as  comports  with  the  real  merits  and  justice  of  the 
case. 

A  motion  having  been  made  in  arrest  of  judgment  in  this  case,  on  the 
ground,  that  no  description  of  the  patent  was  set  forth  in  the  declaration , 
It  VHU 1UUL,  that  the  profert  of  the  letters  patent  made  them,  when  pro- 
duced, a  part  of  the  declaration,  and  gave  the  invention  all  the  requisite 
certainty. 

This  was  a  case  for  the  infringement  of  a  patent  granted  to 
Hiram  A.  Pitts  &  John  A.  Pitts,  as  inventors  of  <^  A  new  and 
useful  improvement  in  the  machine  for  threshing  and  cleaning 
grain."  The  patent  was  dated  on  the  29th  of  December^ 
A.D.  1837.  The  writ  was  dated  on  3d  of  October,  1840; 
and  the  plaintiff  in  bis  declaration  alleged  an  assignment  by 
John  A.  Pitts  to  himself  of  all  his  (John  A.  Pitts's)  right  in  the 
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invention,  for,  in,  and  within  the  State  of  Maine ;  and  the 
breach  alleged  was,  that  the  defendant,  after  the  assignment, 
unlawfully  made,  used^  and  vended  the  said  ioiproYement  in 
the  said  State  of  Maine.  The  cause  was  tried  upon  the  gen- 
eral issue  before  the  District  Judge,  at  the  last  May  Term  ; 
and  a  verdict  was  then  taken  for  the  plaintifT. 

In  order  to  understand  the  case,  it  is  necessary  to  state, 
that  the  patent  was  for  '^  A  new  and  useful  improvement  in 
the  machine  for  threshing  and  cleaning  grain,"  and  the  speci- 
fication annexed  to  the  letters  patent  was  in  the  foUomng 
terms : 

"  To  all  whom  it  may  concern.  Be  it  known,  that  we, 
John  A.  Pitts  and  Hiram  A.  Pitts,  of  Winthrop,  in  the  county 
of  Kennebec  and  State  of  Maine,  have  invented  a  new  and 
improved  combination  of  machinery  for  separating  grain  from 
the  straw  and  chaff,  as  it  proceeds  from  the  threshing  ma- 
chine ;  and  we  do  hereby  declare,  that  the  following  is  a  full 
and  exact  description  thereof." 

The  specification  then  describes  the  invention,  referring  to 
an  accompanying  drawing.     The  claim  was  as  follows  : 

'<  (1)  We  claim  as  our  invention  the  construction  and  use 
of  an  endless  apron,  divided  into  troughs  or  cells,  in  a  machine 
for  cleaning  grain,  operating  substantially  in  the  way  des- 
cribed. (2)  We  claim  also  the  revolving  rake  for  shaking 
out  the  straw,  and  the  roller  for  throwing  it  off  the  ma- 
chine, in  combination  with  such  a  revolving  apron,  as 
set  forth.  (3)  We  claim  the  guard  slats  E  in  combination 
with  a  belt  constructed  substantially  as  above  described ;  and, 
(4),  the  combination  of  the  additional  sieve  and  shoe  with  die 
elevator  for  carrying  up  the  light  grain  in  the  manner  and  for 
the  purpose  herein  set  forth." 

A  motion  was  afterwards  made,  on  behalf  of  the  defendant, 
in  arrest  of  judgment,  and,  also,  for  a  new  trial,  and  was  ar- 
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gued  at  the  present  Term,  by  Preble  and  Samuel  Fessenden 
for  the  defendant,  and  by  Codman  and  Fox  for  the  plaintiff. 

The  motion  in  arrest  of  judgment  was  substantially  as 
follows : 

**  !•  Because  it  is  not  afleged  in  said  writ  what  is  the  new 
and  useful  improvements  in  the  machine  for  threshing  and 
Gleaninggrain,which  the  plaintiff  claims  to  have  invented,  and 
which  he  alleges,  that  the  defendant  has  violated. 

^<  2.  Because  the  plaintiff  has  not,  in  his  said  writ  and  dec- 
laration, any  where  set  forth  what  he  does  claim  as  his  inven- 
tion, or  the  extent  of  his  claims. 

"  3.  Because  the  plaintiff,  in  his  said  writ  and  declaration, 
has  not  set  forth,  or  in  any  manner  described  the  new  and 
useful  improvement  in  the  machine  for  threshing  and  cleaning 
grain,  which  he  claims  as  his  invention." 

The  motion  for  a  new  trial  was  founded  upon  the  follow- 
ing grounds  stated  by  the  defendant :  <^  The  plaintiff  of- 
fered in  evidence  a  deed  from  John  A.  Pitts  to  the  plaintiff, 
dated  April  17,  1839,  and  recorded  in  the  Patent  Office, 
April  19, 1841 ;  to  the  admission  of  which  the  plaintiff  ob- 
jected, for  the  reason,  that  the  said  deed  was  not  recorded 
within  three  months  from  its  date,  and  because  it  was  not  re- 
corded  until  long  after  the  action  was  commenced.  But  the 
Judge  admitted  it  as  evidence  to  the  jury,  and  overruled  the 
objection.  For  which  erroneous  ruling,  the  defendant  moves, 
that  the  verdict  be  set  aside  and  a  new  trial  be  granted. 

<^  The  Counsel  for  the  defendant  contended,  that  by  his 
claim  the  plaintiff  claimed,  that  John  A.  Pitts  and  Hiram  A. 
Pitts  did  claim  to  be  the  inventors  of  said  endless  apron,  so  as 
aforesaid  constructed, ».  e.  divided  into  troughs  or  cells,  in  a 
machine  for  cleaning  grain,  and  operating  substantially  in  the 
way  described,  and  that  if,  in  fact,  they  were  not  the  inven- 
tors of  an  endless  apron  divided  into  troughs  or  cells,  but 
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were  the  inventors  only  of  an  application  of  such  an  apron 
to  a  machine  for  threshing  and  cleaning  grain  in  the  ^aj 
described,  then,  that  their  claim  was  too  broad,  and,  there- 
fore, void.     And  they  contended  further,  that  if,  in  fact, 
they  were  not  the  inventors  of  an  endless  apron,  divided 
into  troughs  or  cells,  then  the  application  of  it  to  a  madiine 
for  threshing  and  cleaning  grain  substantially  in  the  way  des- 
cribed, was  not  the  subject  of  a  patent,  as  an  application  of 
an  old  machine  to  a  new  use  or  purpose  was  not  patentable. 
And  the  judge  was  requested  to  give  the  construction  can- 
tended  for  by  the  defendant's  counsel,  to  the  said  claim ;  buC 
the  judge  refused,  and  ruled,  that  the  claim  could  not,  and 
ought  not  to  be  so  construed.   That  the  true  construction  was, 
that  the  said  Pittses  did  not  claim  to  be  the  inventors  of  an 
endless  apron  or  an  endless  apron  of  troughs  or  cells,  but 
that  they  claimed  it  only  in  a  machine  for  threshing  and  clean- 
ing grain,  operating  substantially  in  the  way  described  ;  and 
that  their  claim  was  good  and  valid,  as  the  inventors  of  its  ap- 
plication to  such  a  machine  in  the  manner  described.  And  for 
this  ruling,  which  the  defendant  contends  is  erroneous^  he 
moves  the  Court  for  a  new  trial. 

'^  The  counsel  for  the  defendant  further  contended,  if  an 
endless  belt  of  troughs  or  cells  was  known  and  used  at  the 
time  of,  and  prior  to  the  supposed  invention  of  said  Pitts  & 
Pitts,  then  the  mere  application  of  an  endless  belt  of  troughs 
or  cells  to  the  new  purpose  of  separating  straw  and  grain, 
in  a  machine  for  threshing  and  cleaning  grain,  is  not  the  sub- 
ject of  a  patent,  and  any  patent  taken  out  for  the  use  of  such 
a  belt  for  that  purpose  is  void.  The  Judge  declined  to  give 
such  instructions,  for  which  cause  the  defendant  moves  for  a 
new  trial. 

*^  The  counsel  for  the  defendant  further  contended,  that, 
if  the  claim  of  the  plaintiff  to  the  construction  and  use  of  an 
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endless  belt,  with  troughs  or  cells,  embraces  any  other  differ- 
ent form  substantially  of  construction,  than  the  one  by  him 
particularly  specified,  the  claim,  in  that  case,  would  b^  too 
broad,  and  the  action  could  not  be  sustained.  This  in- 
struction the  Judge  declined  to  give.  For  which  cause,  also, 
the  plaintiff  moves  for  a  new  trial." 

There  was  also  an  Exception  taken  to  another  supposed 
ruling  of  the  Judge  at  the  trial,  which  was  afterwards  aban- 
doned, as  it  turned  out  to  be  incorrectly  stated,  and  therefore 
it  is  here  omitted. 

Prehh  and  Fessendetif  for  the  defendant,  in  their  argument, 
mainly  relied  upon  the  grounds  stated  in  the  foregoing  ror>- 
tions.  They  cited,  Patent  Act  of  1836,  ch.  357,  ^11;  fVytth 
V.  Stone  (1  Story's  R.  273,  295,  296)  ;  Prouty  v.  Ruggles 
(I  Story  R.  568) ;  S.  C.  (16  Peters  R.  336). 

Codman  and  Fox,  for  the  plaintiff,  argued  as  follows :  To 
the  objection,  that  plaintiff  cannot  maintain  this  action,  because 
his  deed  from  his  co-patentee  was  not  recorded  within  three 
months,  and  not  till  long  after  this  suit  was  commenced,  the 
answer  is,  that  it  is  not  necessary  as  between  these  parties. 
The  defendant  does  not  claim  title  by  purchase,  extent  of  ex- 
ecution, or  otherwise  ;  he  resists  the  validity  of  the  patent.  It 
is  enough,  that  it  was  recorded,  before  it  was  ofiered  in  evi- 
dence* The  object  of  the  requirement  of  the  statute,  that 
such  a  record  should  be  made  within  three  months,  was  to 
protect  subsequent  purchasers,  &c.  and  to  give  sufficient 
time  for  first  purchasers  to  have  their  deed  recorded. 

The  case  of  Wyeth  v.  Stone  (1  Story  R.  273),  cited  by  de- 
fendant, does  not  apply  to  this  case.  It  was  based  upon  the 
ftatute  of  1793,  which,  in  terms  and  substance,  is  materially 
different  from  the  statute  of  1836.    See  United  States  v. 
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Slade  (2  Mason,  71)  ;  Prescott  v.  Potter  (3  Pick.  391)  ; 
Welch  V.  Joy  et  ah  (13  Pick.  477)  ;  Emerson  v.  TowU 
(5  Greenl.  197). 

Under  the  general  Registry  Statute  of  Massachusetts  and 
Maine,  it  has  been  repeatedly  held,  and  is  well  settled  law,  that 
notice  or  even  possession  is  equivalent  to  registry.  Priest  v.  Rice 
(1  Pick.  165)  ;  and  see  Brooks  v.  Byam  et  al.  (1  Story  296). 

As  to  the  motion  to  set  aside  the  verdict,  we  are  unable  to 
perceive  any  just  ground  of  support  for  either  branch  of  it ; 
it  is  believed  to  be  in  strict  conformity  with  both  law  and  evi* 
dence.  Moreover,  there  is  no  report  of  the  evidence,  and  we 
believe  that  this  Court  cannot  entertain  the  motion  to  set  aside 
the  verdict  on  the  ground  of  its  being  against  the  evidence. 

Story,  J.  —  There  is  no  ground  to  support  the  motion  in 
arrest  of  judgment,  which  indeed  ought  properly  to  be  heard 
after  the  motion  for  a  new  trial,  which,  if  granted,  might 
supersede  the  other  motion.  The  short  answer  to  be  given  to 
the  motion  in  arrest  of  judgment  is,  that  the  profert  of  the  let- 
ters patent  (of  which  the  specification  constitutes  a  part), 
makes  the  letters  patent,  when  produced,  a  part  of  the  decla- 
ration, and  so  gives  all  the  certainty  as  to  the  invention  and  im- 
provement patented,  which  is  required  by  law.  It  would  in- 
deed be  more  formal  to  annex  a  copy  of  the  letters  patent  and 
specification  to  the  declaration,  and  to  refer  thereto  in  the 
declaration.  But  the  common  practice  is  according  to  the 
declaration  in  the  present  case ;  and  there  seems  to  be  no 
substantial  objection  to  it. 

The  first  objection,  taken  upon  the  motion  for  a  new  trial 
is,  that  the  deed  of  assignment  from  John  A.  Pitts  to  the 
plaintiff,  dated  on  the  17th  of  April,  1838,  was  not  recorded 
in  the  Patent  Ofllice  until  the  19th  of  April,  1841,  after  the 
present  suit   was  commenced;    whereas  it  ought  to  have 
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been   recorded   within    three    months   after  the  execution 
thereof.     By  the  Patent  Act  of  1793,  ch.  55,  <^  4,  every  as- 
signment, when  recorded  in  the  office  of  the  Secretary  of 
State,  was  good  to  pass  the  title  of  the  inventor,  both  as  to 
right  and  responsibility  ;  but  no  time  whatever  was  prescribed 
within  which  the  assignment  was  required  to  be  made.     By 
the  11th  section  of  the  act  of  1836,  ch.  357,  it  is  provided, 
'<  That  every  patent  shall  be  assignable  in  law,  either  as  to  the 
whole  interest  or  any  undivided  part  thereof,  by  any  instru- 
ment in  writing ;  which  assignment,  and  also  every  grant  and 
conveyance  of  an  exclusive  right  under  any  patent  to  make 
and  use,  and  to  grant  to  others  to  make  and  use,  the  thing 
patented  within  and  throughout  any  specified  portion  of  the 
United  States,  shall  be  recorded  in  the  Patent  Office  within 
three  months  from  the  execution  thereof/'     Now,  it  is  ob- 
servable, that  there  are  no  words  in  this  enactment^  which  de- 
clare,  that  the  assignment,  if  not  recorded,  shall  be  utterly 
void ;  and  the  question,  therefore,  is,  whether  it  is  to  be  con- 
strued as  indispensable  to  the  validity  of  an  assignment,  that 
it  should  be  recorded  within  the  three  months,  as  a  sine  qua 
non :  or  whether  the  statute  is  merely  directory  for  the  protec- 
tion of  purchasers.     Upon  the  best  reflection,  which  I  have 
been  able  to  bestow  upon  the  subject,  my  opinion  is,  that  the 
latter  is  the  true  interpretation  and  object  of  the  provision. 
My  reasons  for  this  opinion  are,  the  inconvenience,  and  diffi- 
culty, and  mischiefs,  which  would  arise  upon  any  other  con- 
struction.    In  the  first  place,  it  is  difficult  to  say,  why,  as  be- 
tween the  patentee  and  the  assignee,  the  assignment  ought  not 
to  be  held  good  as  a  subsisting  contract  and  conveyance,  al- 
though it  is  never  recorded  by  accident,  or  mistake,  or  de- 
sign.    Suppose  the  patentee  has  assigned  his  whole  right  to 
the  assignee  for  a  full  and  adequate  consideration,  and  the  as- 
signment is  not  recorded  within  the  three  months,  and  the 
assignee  should  make  and  use  the  patented  machine  after- 
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wards  ;  could  the  patentee  maintain  a  suit  against  the  assi^oee 
for  such  making  or  use  as  a  breach  of  the  patent,  as  if  he  had 
never  parted  with  his  right  ?  This  would  seem  to  be  most 
inequitable  and  unjust ;  and  yet  if  the  assignment  became  a 
nullity  and  utterly  void  by  the  non-recording  within  the  three 
months,  it  would  seem  to  follow  as  a  legitimate  consequence, 
that  such  suit  would  be  maintainable.  So  strong  is  the  objec- 
tion to  such  a  conclusion,  that  the  learned  counsel  for  the  de- 
fendant admitted  at  the  argument,  that  as  between  the  paten- 
tee and  the  assignee,  the  assignment  would  be  good,  notwith- 
standing the  omission  to  record  it.  If  so,  then  it  would  seem 
difficult  to  see,  why  the  assignment  ought  not  to  be  held 
equally  valid  against  a  mere  wrong-doer,  piratically  invading 
the  patent  right. 

Let  us  take  another  case.  Could  the  patentee  maintain  a 
suit  against  a  mere  wrong-doer,  after  the  assignment  was 
made,  and  he  had  thereby  parted  with  all  his  interest,  if  the 
assignment  was  not  duly  recorded  ?  Certainly  it  must  be  con- 
ceded, that  he  could  not,  if  the  assignment  did  not  thereby  be- 
come a  mere  nullity,  but  was  valid  as  between  himself  and  the 
assignee;  for  then  there  could  accrue  no  damage  to  the 
patentee,  and  no  infringement  of  his  rights  under  the  patent 
Then,  could  the  assignee,  in  such  a  case,  maintain  a  suit  for 
the  infringement  of  his  rights  under  the  assignment  ?  If  he 
could  not,  then  he  would  have  rights  without  any  remedy. 
Nay,  as  upon  this  supposition,  neither  the  patentee  nor  the 
assignee  could  maintain  any  suit  for  an  infringement  of  the 
patent,  the  patent  right  itself  would  be  utterly  extinguished, 
in  point  of  law,  for  all  transferable  purposes.  Again ;  could 
the  assignee,  in  such  a  case,  maintain  a  suit  for  a  subsequent 
infringement  against  the  patentee  ?  If  he  could,  then  the 
patentee  would  be  in  a  worse  predicament  than  a  mere  wrong- 
doer.   If  he  could  not,  then  the  assignment  would  become, 
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in  his  hands,  in  a  practical  sense  worthless,  as  it  would  be 
open  to  depredations  on  all  sides. 

On  the  contrary,  if  we  consU'ue  the  10th  section  of  the  act 
to  be  merely  directory,  full  effect  is  given  to  the  apparent  ob- 
ject of  the  provision,  the  protection  of  purchasers.  Why 
should  an  assignment  be  required  to  be  recorded  at  all  ?  Cer- 
tainly not  for  the  benefit  of  the  parties,  or  their  privies  ;  but 
solely  for  the  protection  of  purchasers,  who  should  become 
such^  bona  fide,  for  a  valuable  consideration,  without  notice  of 
any  prior  assignment.  By  requiring  the  recording  to  be 
within  three  months,  the  act,  in  effect,  allows  that  full  period 
for  the  benefit  of  the  assignee,  without  any  imputation  or  im- 
peachment of  his  title  for  laches  in  the  intermediate  time.  If 
he  fails  to  record  the  assignment  within  the  three  months, 
then  every  subsequent  bond  fide  purchaser  has  a  right  to  pre- 
some^  that  no  assignment  has  been  made  within  that  period. 
If  the  assignment  has  not  been  recorded  until  after  the  three 
months,  a  prior  purchaser  ought,  upon  the  ground  of  laches, 
to  be  preferred  to  the  assignee.  If  h^  purchases  after  the  as- 
signment has  been  recorded,  although  not  within  the  three 
months,  the  purchaser  may  justly  be  postponed,  upon  the 
ground  of  mala  fides,  or  constructive  notice  of  the  assign- 
ment. In  this  way,  as  it  seems  to  me,  the  true  object  of  the 
provision  is  obtained,  and  no  injustice  is  done  to  any  party. 
In  respect  to  mere  wrong-doers,  who  have  no  pretence  of  right 
or  title,  it  is  difiicult  to  see,  what  ground  of  policy  or  principle 
there  can  be  in  giving  them  the  benefit  of  the  objection  of  the 
non-recording  of  the  assignment.  They  violate  the  patent 
right  with  their  eyes  open ;  and  as  they  choose  to  act  in  frau- 
dem  legisy  it  ought  to  be  no  defence,  that  they  meant  to  de- 
fraud or  injure  the  patentee,  and  not  the  assignee.  Indeed, 
if  the  defence  were  maintainable,  it  would  seem  to  be  wholly 
immaterial,  whether  they  knew  of  the  assignment  or  not. 

In  furtherance,  then,  of  right,  and  justice,  and  the  apparent 
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policy  of  the  act,  ut  res  magis  valeat  guampereat^  and  in  the  ab- 
sence of  all  language  importing,  that  the  assignment,  if  unrecord- 
ed, shall  be  deemed  void,  I  construe  the  provision  as  to  recording 
to  be  merely  directory,  for  the  protection  of  bona  fide  purchasers 
without  notice.  And  assuming^  that  the  recording  within  the 
three  months  is  not  a  prerequisite  to  the  validity  of  the  assiga- 
ment,  it  seems  to  me  immaterial  (even  admitting,  that  a  re- 
cording at  some  time  is  necessary),  that  it  is  not  made  until 
after  the  suit  is  brought.  It  is  like  the  common  case  of  a  deed 
required  by  law  to  be  registered,  on  which  the  plaintiff 
founds  his  title,  where  it  is  sufficient,  if  it  be  registered  before 
the  trial,  although  aftar  the  suit  is  brought ;  for  it  is  still  admis- 
sible in  evidence  as  a  deed  duly  registered. 

The  next  objection  taken  is  to  the  ruling  of  the  District 
Judge  upon  the  point  of  the  construction  of  the  claim  in  the 
specification  in  the  patent.  The  learned  judge  ruled  ^^  That 
the  true  construction  of  the  patent  was,  that  the  Pittses  did 
not  claim  to  be  the  inventors  of  an  endless  apron,  or  an  end- 
less apron  of  troughs  or  cells.  But  the  true  constructioa 
must  be,  that  they  claimed  it  only  in  a  machine  for  threshing 
and  cleaning  grain^  operating  substantially  in  the  way  des- 
cribed ;  and  that  their  claim  was  good  and  valid  as  the  in- 
ventors of  its  application  to  such  a  machine  in  the  manner  des- 
cribed." I  am  of  opinion,  that  the  construction  thus  given 
by  the  learned  Judge  of  the  claim  of  the  patentees  in  the 
specification  is  the  true  one.  What  is  the  language  of  the 
specification  ?  '^  We  claim  as  our  invention  the  construction 
and  use  of  an  endless  apron,  divided  into  troughs  or  cells,  in 
a  machine  for  cleaning  grain,  operating  substantially  in  the 
way  described  ;''  that  is,  described  in  the  specification.  It  is, 
therefore,  clear,  that  it  was  not  a  claim  of  an  invention  of  an 
endless  apron  of  troughs  or  cells  ;  but  of  an  endless  apron  of 
troughs  and  cells  combined  with  a  particular  threshing  ma- 
chine, described  in  the  specification.     If  this  combination  was 
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ne^r,  and  invented  by  the  patentees,  then  it  was  valid  in  point 
of  law,  which  is  all  that  the  learned  judge  purported  to  state. 
And  this  disposes  in  eiTect  of  the  next  objection  ;  for  if  the 
<K>nibination  was  new,  it  is  a  patentable  matter,  although  a 
part  of  the  apparatus  might  have  been  applied  to  similar  pur- 
poses in  other  and  different  machines.  Under  such  circum- 
stances it  would  not  be  a  mere  application  of  an  old  apparatus 
to  a  new  purpose,  but  a  new  combination  of  machinery,  in- 
corporating, in  part,  an  old  apparatus  for  a  new  purpose. 

The  third  instruction,  asked,  and  refused  by  the  Court,  is 
objectionable  in  several  respects.     It  proceeds  upon  the  as- 
sumption of  the  existence  of  facts,  which  it  was  no  part  of  the 
duty  of  the  Court  to  assume  or  affirm.     It  undertakes  to  put 
a  construction  upon  the  invention,  as  claimed  by  the  paten- 
tees, which  is  not  (as  has  been  already  suggested)  correct.   It 
separates  the  consideration  of  the  endless  belt  of  troughs  from 
the  other  machinery,  with  which  it  was  combined,  as  though 
it  were  claimed  as  a  distinct  invention,  and  not  in  combina- 
tion, and  asks  the  Court  to  give  an  instruction  founded  upon 
that  supposition.     It  was  no  part  of  the  duty  of  the  Court 
thus  to  break  up  the  case  into  fragments,  or  to  give  an  instruc- 
tion as  to  abstract  points,  not  actually  presented  by  the  state 
of  the  cause.     The  like  answer  may  be  given  for  similar  rea- 
sons to  the  fourth  instruction  asked  and  refused. 

The  fifth  instruction,  asked  and  refused,  involved  matter  of 
feet,  viz.  the  character  of  Parsons's  machine,  and  in  what  res- 
pects it  was  identical  with,  and  in  what  respects  it  differed 
from,  the  machine  of  the  Pittses,  and  that  of  Whitman  ;  and 
therefore  was  properly  refused ;  for  the  learned  Judge  had  no 
right  to  determine  upon  any  such  matters,  or  to  give  the  in- 
struction prayed  for.  The  instruction  upon  this  point  sup- 
posed in  the  motion  for  a  new  trial  to  have  been  given  by 
him,  was  in  fact  (as  he  states)  never  given.  On  the  contrary, 
he  gave  the  instruction  in  the  form  and  manner,  which  are 
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stated  by  the  counsel  for  the  plaintiff  in  their  written  objec- 
tion to  the  motion  for  a  new  trial.  In  short,  he  left  the  whole 
as  a  matter  of  fact  for  the  consideration  of  the  jury,  with  such 
observations  on  his  own  part,  as  were  fit  to  be  submitted  by 
way  of  commentary  on  the  evidence,  for  their  consideration. 

It  may  here  be  proper  to  add,  that  the  Court  is  never  bound 
to  give  an  instruction  to  a  jury  upon  a  point  of  law,  even 
when  pertinent,  and  relevant  to  the  fact  of  the  case,  precisely 
in  the  form  and  manner,  in  which  it  is  put  by  counsel ;  for 
that  may  sometimes  have  a  tendency  to  mislead  the  jury,  and 
withdraw  their .  attention  from  the  merits  of  the  case.  All, 
that  is  the  duty  of  the  Court,  is  to  give  such  instructions  to 
the  jury  in  point  of  law,  as  dearly  arise  upon  the  evidence, 
and  are  proper  for  the  consideration  of  the  jury,  upon  the  is- 
sue before  them,  in  such  terms  and  in  such  a  manner  as  shall 
comport  with  the  real  merits  and  justice  of  the  case,  and  ena- 
ble the  jury  to  give  a  proper  verdict  in  point  of  law.  Hav- 
ing done  this,  the  Court  has  dischaiged  its  entire  duty,  and  is 
not  bound  to  respcmd  to  instructions  asked,  which  are  of  a 
more  general  form,  or  of  an  abstract  nature,  or  are  not  neces- 
sary for  a  just  decision  of  the  cause. 

Before  closing  this  opinion,  it  is  fit  to  take  notice  of  an 
objection,  raised  in  the  argument  at  the  bar  on  behalf  of  the 
defendant,  that  the  present  patent  is  professedly  for  ^'  a  new 
and  useful  improvement,"  and  not  for  new  and  useful  im- 
provements (in  the  plural)  ;  and  that  consequently  it  covers 
only  the  whole  combination  in  its  entirety ;  and  not  the  several 
improvements  specified  in  the  claim,  separately  and  distinctly 
from  each  other.  The  conclusion,  intended  to  be  deduced 
from  this  argument,  is,  that  inasmuch  as  the  evidence  did  not 
show  a  violation  of  the  whole  combination,  but  of  one  only  of 
the  asserted  improvements,  therefore,  the  present  suit  is  not 
maintainable.  I  cannot  assent  either  to  the  premises,  or  to  the 
conclusion ;  and,  in  my  judgment,  each  is  unsupportable  in 
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point  of  law.     There  is,  in  my  judgment,  no  difficulty  in 
maintaining  the  validity  of  a  patent  (as  in  the  present  case), 
for  a  machine  combining  several  distinct  improvements,  each 
of  which  is  the  invention  of  the  patentee,  and  also  of  includ- 
ing in  the  same  patent  a  right  to  each  of  these  several  and 
distinct  improvements.     In  other  words,  the  patentee  may  in 
such  a  case  take  out  a  valid  patent  for  the  combination,  and 
also  include  therein  a  right  to  each  distinct  improvement 
severally  contained  in  the  same  machine.     Such  was  the  doc^ 
trined  maintained  by  this  Court  in  fVyeth  v.  Stone  (1  Story 
R.  273)  ;  and  it  stands  confirmed  by  the  obvious  intent  of  the 
9lh  section  of  the  Patent  Act  of  1837,  ch.  45,  which  gives  to 
the  patentee  a  right  of  action  for  a  piratical  use  of  any  one  of 
his  invented  improvements,  which  is  distinctly  stated  in  his 
patent,  although  he  may,  by  mistake,  accident,  or  inadver- 
tence, have  claimed  others  in  his  specification,  of  which  he 
was  not  the  inventor. 

In  construing  a  patent  for  an  invention  we  are  not  to  look 
alone  to  the  descriptive  words  contained  in  the  letters  patent, 
but  we  are  to  construe  those  words  in  connection  with  the 
specification,  which  in  our  law  is  always  annexed  to  and  made 
a  part  of  the  letters  patent.  Here,  indeed,  the  letters  patent 
described  the  invention  to  be  ^^  a  new  and  useful  improvement 
(this  is  the  common  formulary)  in  the  machine  for  threshing 
and  cleaning  grain ; "  but  then  it  is  afterwards  added,  <'  a 
description  whereof  is  given  in  the  words  of  the  said  John  A. 
Pitts  and  Hiram  A.  Pitts,  in  the  schedule  hereto  annexed,  and 
is  made  a  part  of  these  presents."  So,  that  for  the  nature  &nd 
character  of  the  improvement  and  the  claim  of  the  invention 
we  are  to  look  to  the  specification.  Now,  in  the  specification, 
the  patentees  begin  by  saying,  that  they  ^'  have  invented  a 
new  and  improved  combination  of  machinery  for  separating 
grain  from  the  straw  and  chafi*,  as  it  proceeds  from  the  thresh- 
ing machine ; "  so  that  we  here  clearly  see,  that  the  patentees 
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daim  the  entire  combination  of  the  machinery  as  new.    In  the 
summing  up  of  their  invention  they  claim  four  distinct  improv^e* 
ments  in  the  machinery,  as  their  invention.     The  words  are  : 
"  We  claim  as  our  invention,  (1).  The  construction  and  use  of 
an  endless  apron  divided  into  troughs  or  cells  in  a  machine  for 
cleaning  grain,  operating  substantially  in  the  way  described 
(i.  e.,  in  the  specification).     (2),  We  claim  also  the  revolving- 
rake  for  shaking  out  the  straw,  and  the  roller  for  throwing  it 
off  the  machine,  in  combination  with  such  a  revolving  apron  as 
set  forth.     (3).  We  claim  the  guard  slats,  E,  in  combination 
with  a  belt  constructed  substantially  as  above  described ;  and, 
(4).  The  combination  of  the  additional  sieve  and  shoe,  with 
the  elevator  for  carrying  up  the  light  grain  in  the  manner  and 
for  the  purpose  herein  set  forth.*'     It  is  plain,  therefore,  that 
the  patentees  not  only  claim  the  entire  machinery  in  combina- 
tion, but  also  the  four  improvements  above  enumerated  as 
their  invention.     And  if  they  are  their  invention,  there  is  no 
objection,  in  point  of  law,  to  their  claim.     And  a  violation 
of  any  one  of  the  specified  improvements,  without  any  viola- 
tion of  the  others,  by  the  defendant,  is  suflScient  to  entitle 
the  patentees,  or  their  assignees,  to  an  action  for  the  infringe- 
ment. 

So  that  in  every  way,  in  wliich  I  am  able  to  contemplate 
the  case,  the  motion  for  a  new  trial  and  in  arrest  of  judgment 
ought  to  be  over-ruled.  The  District  Judge  concurs  in  this 
opinion,  and,  therefore,  the  motion  is  over-ruled- 
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Nathaniel  G.  Upham 
Henrietta  L.  Brooks  and  Others. 

Where,  iA  a  Bill  in  Equity,  to  redeem  a  mortgage  given  to  secure  the 
mortgagee  against  an  incumbrance  upon  another  estate  purchased  by 
him,  the  plaintiff  claimed  as  owner  of  the  Equity  of  Redemption,  against 
the  defendant,  who  was  assignee  of  the  mortgage,  and  the  bill  did  not 
set  forth,  that  the  condition  of  the  mortgage  had  been  fully  performed  and 
the  incumbrance  extinguished  ;  It  was  held,  on  demurrer,  that  although, 
in  law,  the  mortgagor  could  not  recover  the  land  mortgaged  from  the 
mortgagee,  and  those  in  possession  under  him  without  an  actual  extin- 
guishment of  the  incumbrance,  yet  that,  in  Equity,  he  was  entitled  to 
maintain  a  bill  to  redeem  upon  an  offer  to  redeem,  and  proving  himself 
able  and  ready  to  discharge  the  incumbrance  and  procure  releases  thereof, 
and  of  claims  on  account  thereof. 

Where  A.  was  the  legal  owner  of  land,  which  he  held  in  trust  for  B.  as 
security  for  advances  made  by  him  on  account  of  the  purchase  by  B.,  It 
was  held,  that  A  was  a  necessary  party  to  a  bill  brought  by  B.  in  respect 
of  a  claim  arising  upon  such  lands ;  and,  as  the  bill  did  not  make  him  a 
party,  /(  was  held,  on  demurrer,  not  to  be  maintainable. 

Bill  in  Equity.  The  bill  was,  in  substance,  as  follows :  '<  The 
bill  alleges  that  the  orator,  Nathaniel  G.  Upham,  a  citizen  of 
Concord,  in  the  county  of  Merrimack,  and  State  of  New  Hamp* 
shire,  is  the  owner  of  a  right  in  Equity  of  redemption  of  a 
certain  tract  of  land,  situate  on  Pleasant  street,  in  Portland,  in 
the  State  of  Maine,  known  as  the  John  Mussey  homestead, 
and  sets  forth : 

"  That  said  premises  were  the  property  of  one  Charles  Mus- 
sey, now  a  citizen  of  Painsville,  in  the  county  of  Geauga,  and 
State  of  Ohio;  and  that  on  the  16th  December,  1834,  they 
were  conveyed  with  full  covenants  of  warranty  by  said  Mussey 
to  Robert  Boyd,  in  part  consideration  of  a  conveyance  by  said 
Boyd  to  Mussey,  his  heirs  and  assigns,  of  one  quarter  part  of 
1 1000  acres  of  land  in  Stetson,  in  the  county  of  Penobscot,  and 
State  of  Maine. 
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The  bill  further  alleges,  that  the  Stetson  land,  at  the  time 
of  said  conveyance  by  Boyd,  was  under  incumbrance,  by  mort- 
gage, to  Amasa  Stetson,  of  Dorchester,  Massachusetts ;  and, 
to  secure  the  payment  of  said  mortgage,  the  said  Boyd,  at  the 
time  of  said  conveyance,  re-K^onveyed  the  Portland  tract  afore- 
said to  said  Mussey  in  mortgage,  with  condition,  that  he  would 
pay  or  cause  to  be  paid  to  said  Amasa  the  amount  of  his  in- 
cumbrance on  said  Stetson  land. 

<'  The  bill  further  alleges,  that  afterwards,  on  the  16th  May, 
1835,  said  Mussey  conveyed  to  Oliver  B.  Dorrance,  and  Mar- 
shall French  and  their  assigns,  with  full  covenants  of  warran- 
ty, said  land  in  Stetson,  and  that  subsequently  said  Dorrance 
and  French  entered  into  a  contract  with  said  Upham,  the 
orator,  to  convey  to  him  two  thousand  and  twenty-four  acres 
of  said  land,  and  received  of  him  in  consideration  therefor 
large  sums  of  money,  amounting  in  all  to  more  than  seven 
thousand  dollars  ;  and  in  consideration  of  a  further  payment 
made  in  behalf  of  the  orator  by  one  Thomas  C.  Upham,  for 
the  remaining  sum  due  on  said  land,  the  said  Dorrance  and 
French,  on  the  31st  of  October,  1837,  conveyed  said  two 
thousand  and  twenty-four  acres  of  land  to  said  Thomas  C. 
Upham  by  deed  of  warranty,  which  he,  the  said  Upham,  holds 
in  trust  for  the  orator,  subject  to  the  payment  of  the  advance 
80  made  by  said  Thomas. 

'^  And  the  orator  further  alleges,  that  said  Mussey,  contriving 
and  intending  to  prevent  the  due  application  of  the  Portland 
tract,  which  was  mortgaged  as  aforesaid,  to  secure  to  said 
Mussey  and  his  assigns  the  covenants  of  warranty  of  said  Stet- 
son land,  caused  an  assignment  of  said  mortgage  to  be  made 
to  one  Joshua  Richardson,  on  the  16th  November,  1838, 
which  was  long  after  said  Mussey's  sale  of  said  Stetson  land, 
with  full  covenants  of  warranty,  to  said  Dorrance  and  French, 
and  their  assigns ;  and  subsequently,  with  a  similar  fraudulent 
design,  caused  said  mortgage  to  be  farther  assigned  by  said 
Richardson  to  one  Henrietta  L.  Brooks,  a  resident  and  citizen 
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of  Portland,  in  the  county  of  Cumberland  and  State  of  Maine, 
on  the  19th  June,  1839,  both  which  assignments  are  duly  ex-^ 
ecuted,  acknowledged  and  recorded  in  the  registry  of  deeds 
in  said  Cumberland,  and  the  said  Henrietta  now  holds  said 
mortgaged  property  as  a  pretended  security  for  some  debt  or 
claim,  which   she  has  against  said   Mussey,  and  which  the 
orator  alleges  Ui  wholly  disconnected  with  any  terms  or  con 
ditions  of  said  mortgage,  and  is  fraudulent  and  groundless,  a 
a  claim  under  the  same.     Yet  notwithstanding  this,  the  said 
Richardson  entered  oa  said  premises  for  condition  broken, 
and  to  foreclose  said  mortgage ;  and  said  Henrietta  has  re* 
ceived  the  rents  and  profits  of  said  estate  from  November, 
1838,  to  the  time  of  the  filing  of  this  bill,  to  be  applied  in 
payment  of  said  pretended  debt,  and  cktims  that  said  mort- 
gage would  have  been  fully  foreclosed  by  her,  had  she  not 
executed  a  writing  extending  the  equity  of  redemption  of  the 
same  to,  and  including  the  date  hereof,  and  that  from  and 
after  this  date  all  right  in  equity  of  redeeming  said  estate  will 
fully  cease.  , 

^'  The  onXot  further  alleges,  that  on  account  of  the  neglect 
and  refusal  of  said  Mussey  to  relieve  the  Stetson  land  of  the 
mortgage  to  said  Amasa  Stetson,  agreeably  to  his  covenants 
with  said  Dorrance  and  French  and  his  assigns,  and  from 
other  causes,  they,  the  said  Dorrance  and  French,  have  been 
unable  to  take  up  said  mortgage  in  order  that  the  orator  might 
derive  any  benefit  by  his  title  aforesaid  from  them ;  and  the 
said  Donance  and  French,  and  the  said  Mussey  and  Boyd, 
have  severally,  since  said  time,  become  insolvent,  and  said 
Amasa  Stetson  and  his  assigns  have  entered  upon  said  Stetson 
land,  and  have  foreclosed  his  mortgage  thereon,  so  that  all 
title  derived  to  the  orator  from  said  Mussey,  and  said  Dorrance 
and  French,  has  utterly  failed  ;  and  your  orator  is  left  remedi- 
less for  any  part  of  his  large  advance  as  aforesaid,  unless  the 
said  Mussey,  or  his  assigns,  shall  cause  the  mortgage  of  said 
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Portland  tract  to  be  applied  in  discharge  of  the  covenants  c^ 
warranty  of  said  Stetson  land,  according  to  the  design  of  said 
conveyance. 

^'And  the  orator  further  alleges,  as  heretofwe  named  in 
■aid  bill,  that  he  is  the  holder  and  owner  of  the  right  in  equity 
of  redemption  of  said  mortgage  from  said  Boyd  to  said  Mussey, 
conveyed  to  the  orator  by  quitclaim  deed  of  said  Boyd,  dulj 
executed,  acknowledged  and  recorded,  and  that  said  Mussej 
hath  not  been  damnified  or  injured  by  any  claim  or  demand 
by  his  grantees,  or  their  assigns,  of  said  land  in  Stetson,  on 
account  of  his  said  covenants  of  warranty  of'  the  same,  and 
that  the  orator,  as  holder  and  owner  of  eald  equity,  on  the  SOth 
January  inst  made  a  demand  in  writing  on  said  Henrietta  L. 
Brooks,  and  on  this  21st  of  January  inst.  on  the  attorney  of 
said  Mussey,  for  a  true  account  of  the  sum  due,  if  any,  on  the 
mortgage  aforesaid,  and  of  the  rents  and  profits  of  said  m<»t- 
gaged  estate,  and  tendered  to  each  of  them  the  sum  of  twenty 
dollars  for  any  nominal  breach  of  said  mortgage,  and  full  dis- 
charges and  releases  from  the  said  Mussey's  grantees,  and 
their  assigns,  of  all  claims  against  him,  the  said  Mussey,  and 
any  other  person  or  persons  for  his  or  their  liability,  as  war- 
rantor of  said  Stetson  land,  as  a  full  discharge  and  release,  so 
far  as  concerned  said  Mussey,  of  said  Stetson  mortgage,  and 
of  all  claim  to  hold  said  Portland  land  therefor  ;  and  request- 
ed of  said  Henrietta,  and  also  of  the  attorney  of  said  Mussey, 
a  full  discharge  and  release  of  the  mortgage  on  said  Portland 
tract,  which  tender  and  releases  as  aforesaid  are  still  proffered 
here  in  Court ;  but  the  said  Henrietta  and  said  Mussey  sev- 
erally refused  to  dischaige  said  mortgage,  and  said  Henrietta 
claimed  and  still  claims   to  hold  said  mortgaged  premises 
for  debts  and  sums  in  no  'manner  secured  by  said  m<Ml- 
gage,  alleging  that  said  Mussey,  on  the   19th  June,   1839, 
by  his  promissory  note  owed  her  $800 ;   which,  since  said 
time,  up  to  April  16th,  1840,  had  been  reduced  by  the  rents 
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and  profits  of  said  mortgaged  premises  to  0666.83,  when  a 
new  note  was  given  her  by  said  Mussey  for  that  amount^  and 
she  claims  to  hold  said  mortgaged  premises  for  said  sum  and 
the  interest  thereon,  and  that  said  mortgage  will  be  foreclosed 
by  her,  if  said  sum  is  not  paid  on  this  21st  January  inst. ;  and 
■ud  Henrietta  accounts  for  no  rents  or  [Hrofits  since  said  16th 
April,  1840,  and  assigns  no  reasons  why  the  same  have  not 
aocmed  and  been  collected  by  her. 

<'  All  which  claims  the  orator  charges  to  be  wholly  unsus- 
tained,  and  that  all  liability  or  claim  of  damage  by  said  Mus- 
sey or  said  Henrietta,  under  said  mortgage  of  said  Portland 
tract,  has  wludly  ceased,  and  that  said  mortgage  is  fiilly  duK 
charged. 

'^  And  the  orator  prays  a  decree  of  this  Court,  requiring 
said  Henrietta  to  execute  and  deliver  a  discharge  of  said 
mortgage  on  filing  of  the  releases  specified  as  aforesaid,  and 
that  said  Henrietta  render  a  fuU  statement  of  all  profits  and 
income  received  from  said  mortgaged  premises,  and  account 
therefor  to  your  orator ;  and  that  he  may  have  such  further 
and  other  relief  in  the  premises  as  may  seem  meet  to  said 
h<HiorabIe  Court." 

To  the  bill  there  was  a  demurrer.  The  demurrer  was 
argued,  at  this  Term,  by  Rand  and  FF.  P.  Fesienden, 
for  the  defendant,  Brooks ;  and  by  F.  J.  O.  Smithy  for  the 
plaintiff. 

The  aigument  for  the  defendant  was  as  follows:  L  The 
complainant  has  no  title  to  bring  this  Bill.  If  he  claim  as 
owner  of  the  Equity  of  redemption  from  Boyd,  the  answer  is, 
that  Boyd  oould  only  sustain  a  bill,  when  the  condition  wbb 
performed.  This  cannot  be  allowed.  Mussey  cooTeyed  with 
warranty  to  French  and  Dorrance.  They  conveyed  with  war- 
ranty to  T.  C.  Upham.     Stetson  has  foreclosed.    T.  C.  Up- 
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ham,  then,  has  his  daim  upon  the  covenants  in  Mnss^'s 
deed,  which  passed  with  the  land  to  him. 

2.  He  cannot  claim  as  the  owner  of  the  Stetson  land  at  any 
time ;  for  he  never  had  any  such  interest  in  it  as  would  ena- 
ble him  to  bring  a  suit.  The  conveyance  was  made  to  T.  C. 
Upham.  /f«  has  not  released  his  claim  upon  the  covenants 
in  Mussey's  deed.  Even  supposing  Dorrance  and  French  had 
given  a  release,  such  an  instrument  would  be  merely  inoperative^ 
for,  having  conveyed,  they  could  not  release  the  covenants, 
which  had  passed  to  T.  C.  Upham.  T.  C.  Upham's  remedy 
in  the  covenants  is  yet  good,  therefore,  against  Mussey.  And 
so  would  be  the  remedy  of  Dorrance  and  French,  if  Upham 
asserted  his  claims  upon  the  covenants  in  their  deed. 

3.  It  is  not  av^red,  that  any  release  from  Dorrance  and 
French  was  teTidered  or  offered.  It  was  merely  proposed. 
And  such  a  paper,  if  tendered,  should  be  set  forth  in  sub- 
stance, that  the  Court  might  judge  of  its  efficiency. 

Stoby,  J.  —  It  is  not  necessary  to  consider  any  part  of  the 
argument  of  the  plaintiff,  which  is  properly  addressed  to  the 
merits  of  the  case,  because  the  objections,  which  have  been 
urged  on  behalf  of  the  defendants,  at  the  bar,  mainly  turn  upon 
considerations  of  a  preliminary  nature.  Two  objections  have 
been  urged,  (I).  That  there  is  a  want  of  the  proper  parties  be- 
fore the  Court  to  sustain  the  bill.  (2).  That,  upon  the  plaintiff's 
own  showing,  he  has  not  made  out  a  sufficient  case  for  relief 
in  Equity.  The  latter  objection  mainly  stands  upon  this,  that 
the  plaintiff  has  not  shown,  that,  at  the  time  of  the  comm^ice- 
ment  of  the  present  suit,  the  claim  on  the  mortgage,  stated  in  the 
bill,  was  extinguished,  or  otherwise  satisfied ;  and  unless  it  was, 
he  has  no  title  to  relief.  The  argument  is,  that  the  plaintiff 
claims,  as  owner  of  the  Equity  of  redemption  from  Boyd ;  and 
unless  the  condition  of  the  mortgage  has  been  fully  performed, 
the  plaintiff  has  no  more  right  to  redeem  than  Boyd ;  and  upon 
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the   facts  stated  in  the  bill,  the  condition  has  not  been  per- 
formed, nor  the   incumbrance  on  the  lands  in   Stetson  ex- 
tinguished.    If  this  were  a  case  at  law,  the  objection  might 
^vell  be  maintained ;  for  until  an  actual  extinguishment  of  the 
incumbrance,  the  mortgage  would  stand  good,  and  the  mort- 
gagor could  not  recover  the  land  mortgaged  from  the  mort- 
gagee, or  those  in  possession  under  him.     But  this  is  a  case 
in  Equity  ;  and  although  the  language  of  the  bill  is  very  loose, 
and  indeterminate  on  this  head,  yet  it  is  sufficiently  appa- 
rent, that  the  plaintiff  means,  by  the  allegations  in  the  bill,  to 
insist,  that  the  mortgage  either  has  been  extinguished  or  sat- 
isfied, or  that  he  is  now  ready  and  willing  to  satisfy  whatever 
may  be  due  thereon.     And,  besides ;  admitting  that  at  the 
commencement  of  the  suit  the  plaintiff  had  not  absolutely 
procured  a  release  of  the  covenants  of  warranty  in  the  deeds 
of   the  Stetson  lands  by'Mussey,  and  by  his  grantees  to  T. 
C.  Upham,  and  had  not  absolutely  extinguished  the  mortgage ; 
still,  if  he  is  now  ready  and  able  to  show  that  it  is  extinguished, 
and  that  he  has  procured,  or  can  procure,  the  proper  releases 
from  the  proper  parties  of  those  covenants,  I  am  not  prepared 
to  say,  that,  if  this  were  satisfactorily  made  out,  upon  a  refer- 
ence to  a  master,  the  plaintiff  might  not,  under  the  present  bill, 
be  entitled  to  relief.     This  is  often  done  in  cases  of  bills  for 
specific  performance,  where  the  plaintiff  could  not  make  a  good 
title  at  the  time  of  filing  the  bill ;  but  is  able  to  do  so  before, 
or  at  the  hearing.     At  least,  I  should  hesitate  to  decide  this 
point  upon  the  present  demurrer.    And  at  all  events,  I  should 
give  the  plaintiff  leave  to  amend  the  bill,  so  as  to  bring  all  the 
&cts  more  completely  before  the  Court. 

But  the  other  objection  is  fatal  to  the  bill  in  its  present 

shape.     It  is  manifest  from  the  bill,  that  Thomas  C.  Upham  is 

the  legal  owner  of  the  Stetson  lands  under  the  conveyance  to 

him  ;   and  admitting,  that  he  holds  the  lands,  partly  in  trust 

'  for  the  plaintiff,  and  partly  for  himse)f,  as  security  for  ad- 
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yances  made  by  him  on  account  of  the  purchase,  it  is  plain , 
that  he  is  a  necessary  and  proper  party  to  the  bill.  He  ivould 
be  a  proper  party,  as  trustee,  to  a  bill  boi]^ht  by  his  ceshd 
que  truit.  And  he  is  also  a  proper  party  to  represent  and 
protect  his  own  personal  interest  in  the  Stetson  lands.  Until 
his  demands  are  sati^d,  he  is  not  compellable  to  surrender 
the  lands  to  the  plaintiff,  nor  can  the  covenants  of  warranty  in 
the  deed  to  him  be  deemed  extinguished.  And  if  not  ex- 
tinguished, how  can  the  present  bill  be  maintained  ?  It  ap- 
pears to  me,  therefore,  that  before  this  Court  can  proceed 
further  in  this  case,  Thcxnas  C.  Upham  must  be  made  a  party 
thereto. 

There  are  some  other  deficiencies  in  the  structure  of  the 
bill,  which  may  require  to  be  examined  and  considered  fay 
counsel.  But  at  present,  I  shall  do  no  more  than  declare,  that 
the  demurrer  be  allowed,  with  costs  to  the  defendant,  for  the 
want  c^  proper  parties ;  and  if  the  plaintiff  wishes,  he  may 
have  leave  to  amend ;  otherwise  the  bill  will  be  dismissed. 


Demurrer  aUowed. 


MlTCHEI^L,  AsSiONEB    Or    RoPES,  V.  WiNSLOW    AffD   OtHERS. 

Assign  ESS  in  bankruptcy,  except  in  cases  of  fraud,  take  onlj  such  rights 
and  interests  as  the  bankrupt  himself  had,  and  could  himself  claim  and 
assert  at  the  time  of  his  bankruptcy  ;  and  they  are  affected  with  all  the 
equities,  which  would  a&ct  the  bankrupt  himself,  if  be  were  asserting 
those  rights  and  interests. 

To  make  a  grant  or  assignment  yalid  at  law,  the  thing,  which  is  the  subject 
of  it,  must  haye  an  existence,  actual  or  potential,  at  the  time  of  such 
grant  or  assignment.    A  mere  posstbinty  is  not  assignable. 

Bat  Courts  of  Equity  support  assignments,  not  only  of  choses  in  action, 
but  of  contingent  interests  and  expectations,  and  also  of  things,  which 
have  no  present  actual  potential  existence,  but  rest  in  mere  possibility 
only. 
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Wliere  a  mortgage  or  a  Hen  is  created  on  chatteU  by  contract,  it  is  compe- 
tent for  the  parties  to  agree,  that  the  possession  and  use  thereof  shall  be 
retained  by  the  mortgagor  until  the  breach  of  the  condition,  or  by  the 
debtor  until  the  creditor  shal^  assert  his  rights  against  it  as  a  security  for 
the  debt. 
A.  and  B.  being  engaged,  in  1839,  in  the  manufactare  of  cutlery,  borrowed 
of  C.  a  sum  of  money,  payable  in  four  years,  with  interest  semi-annually, 
and  on  the  same  day  gave  him  a  deed  of  all  the  machinery  in  their  manu- 
factory, with  all  the  tools  and  implements  of  every  kind  thereunto  be- 
longing and  appertaining,  together  with  all  the  tools  and  machinery  for 
the  use  of  the  said  manufactory,  which  they  might  <U  any  time  purchase 
far  four  years  from  that  date^  and  also  all  the  stock,  tohich  they  might 
manufacture  or  purchase  during  the  said  four  years.     On  the  26th  of  Au- 
gast,  1842^  A.  and  B.  filed  their  petition  to  be  declared  bankrupts,  and  sub- 
sequently were  so  declared,  and  an  assignee  was  appointed.     On  July  I6th, 
1842,  for  breach  of  the  conditions  of  the  mortgage,  the  agent  of  C.  took  pos- 
session of  the  property,  including  the  machinery,  &c.  which  were  in  the 
possession  of  the  factory  when  the  mortgage  was  made,  and  also  ma- 
chinery, tools,  and  stock  in  trade,  which  had  been  made  and  purchased 
after  the  execution  of  the  mortgage.    On  petition  of  the  assignee  in 
bankruptcy  of  A.  and  B.  for  an  order  of  Court  authorizing  him  to  take 
possession,  It  was  held : 

1.  That  the  mortgage  and  the  possession  taken  on  July  16th,  1842,  consti- 
tuted such  a  lien  in  favor  of  the  mortgagee  to  the  property  acquired  sub- 
sequent to  the  time  of  executing  the  mortgage,  as  is  protected  under  the 
provision  in  the  second  section  of  the  Bankrupt  Act. 

3.  That  such  stipulations  in  a  mortgage,  in  regard  to  property  subsequently 
acquired,  protect  such  property  from  other  creditors  of  the  mortgagor. 

3.  Qv^rs,  as  to  the  effect  at  law  of  such  stipulations,  in  a  controversy  be- 
tween a  first  and  second  mot tgagee,  as  to  property  acquired,  and  in  esse 
after  the  execution  of  the  first  mortgage,  and  bcforo  the  execution  of  the 
second,  both  the  mortgagees  being  bond  fide  purchasers  for  a  valuable 
eoDsideration,  and  the  second  mortgagee  having  no  notice  of  the  prior 
incumbrance. 

This  was  a  petition  of  Mitchell,  assignee  of  Geoi^e  and  David 
N.  Ropes,  praying  for  an  order  of  Court,  authorizing  him  to 
take  possession  of  certain  property  in  the  possession  of  Neal 
Dow,  one  of  the  respondents,  and  alleged  to  belong  to  the 
estate  of  the  bankrupts.  The  facts  were  these ;  in  1839,  the 
Messrs.  Ropes  were  engaged  in  the  manufacture  of  cutlery  in 
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Westbrook,  and  on  the  first  of  December  of  that  year,  bor- 
rowed of  Jeremiah  Winslow,  of  Havre,  in  the  kingdom  of 
France,  $15,000,  payable  in  foar,  years,  with  interest  semi- 
annually, and  on  the  same  day  made  and  executed  a  deed, 
conveying  to  Winslow  "  all  and  singular  all  the  machinery  of 
every  kind,  which  is  in  and  belonging  to  our  cutlery  man- 
ufactory at  Saccarappa,  in  Westbrook,  with  all  the  tools  aod 
implements  of  every  kind  thereunto  belonging  and  appertain- 
ing, together  with  all  the  tools  and  machinery  for  the  use  of 
said  manufactory,  which  we  may  at  any  time   purchase  for 
four  years  from  this  date,  and  also  all  the  stock  which  we  may 
manufacture  or  purchase  during  said  four  years.    To  have  and 
to  hold,  &c."  (with  covenants  of  title  and  warranty,  &c.) 
"  Provided,  nevertheless,  that  if  the  Ropeses  paid  to  Winslow, 
within  four  years,  the  principal  sum  borrowed,  with  interest, 
semi-annually,   then  the  deed,   with  certain  notes  of  hand 
'  given  to  secure  the  same,  to  be  void.     Provided,  also,  until 
default  of  or  in  the  payment  of  said  sums  of  money,  or  of 
some  part  thereof,  or  of  the  interest  therefor,  contrary  to  the 
true  intent  and  meaning  of  the  preceding  proviso,  it  shall  and 
may  be  lawful,  to  and  for  the  said  George  and  David  N. 
Ropes,  their  heirs  and  assigns,  quietly  and  peaceably,  to  hold 
and  enjoy,  all  and  singular  the  premises  hereby  granted,  and 
to  secure  and  take  the  rents  and  profits  therefor,  to  and  for 
their  own  use  and  benefit,  without  denial  or  interruption  of  or 
by  the  said  Jeremiah,  his  heirs  or  assigns,  or  any  other  person 
or  persons  claiming  by  or  under  him."     This  deed  was  duly 
recorded  in  the  records  of  the  town  of  Westbrook,  pursuant 
to  the  provision  of  the  law  of  the  State.   On  the  12th  of  July, 
1842,  the  bankrupts  stopped  payment,  and  on  the  26tb  of 
August,  filed  their  petition  to  take  the  benefit  of  the  bankrupt 
law,  and  were  duly  declared  bankrupts  by  a  decree  of  tie 
Court,  on  the  25th  of  October,  1842.     On  the  16th  of  July. 
1842,  the  interest  on  the  notes  being  in  arrear  and  unpaid, 
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Nathan  Winslow,  as  the  agent  of  Jeremiah,  who  was  then  ab- 
sent from  the  country,  took  possession  of  the  property,  and  on 

th« of  October,  before  the  filing  of  the  petition  of  the 

assignee  of  the  Ropeses,  sold  the  property  lo  Neal  Dow. 

The  bankrupts  continued  their  business  up  to  the  1 2th  of 
July  last,  when  they  stopped  payment,  and  in  the  property  on 
hand  on  the  16th  of  July,  when  the  agent  of  Winslow  took 
possession  for  breach  of  the  conditions  of  the  mortgage,  were 
included  the  machinery  and  tools,  which  were  in  the  factory, 
and  in  possession  of  the  bankrupts,  when  the  deed  was  exe* 
cnted,  and  also,  other  machinery,  tools,  and  stock  in  trade, 
which  had  been  made  and  purchased  after  the  execution  of 
the  deed. 

The  case  came  on  to  be  heard  in  the  District  Court,  on  a 
petition  and  answer,  and  the  District  Judge  ordered  the  follow- 
ing questions,  arising  on  the  facts  stated  in  the  petition  and 
answer,  to  be  adjourned  into  the  Circuit  Court  for  a  final 
decision. 

1.  Whether  the  deed  of  mortgage  executed  by  George  and 
David  N.  Ropes,  on  the  first  of  December,  1839,  together 
with  p6ssession,  taken  July  l6th,  1842,  by  N.  Winslow  as 
agent  of  Jeremiah  Winslow,  created  such  a  lien  in  favor  of 
the  mortgagee,  on  the  machinery,  tools  and  stock  in  trade, 
acquired  by  the  mortgagors,  either  by  purchase  or  otherwise, 
and  put  into  the  factory  subsequent  to  the  time  of  executing 
the  mortgage  deed,  as  is  protected  under  the  proviso  in  the 
second  section  of  the  bankrupt  law. 

2.  Whether,  admitting,  that  as  between  the  mortgagor  and 
mortgagee,  the  stipulations  of  the  contract  might  be  a  good 
and  sufiicient  authority  for  the  mortgagee  to  take  possession 
of,  and  apply  the  subsequently  acquired  machinery,  tools  and 
stock,  to  the  payment  of  the  debt,  such  stipulations  in  a  deed 
of  mortgage  do  protect  such  property  from  other  creditors  of 
the  mortgagor.  • 

VOL.  11.  80 
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The  case  was  argued  at  this  Term,  by  Preble  for  the  as- 
signee, and  by  Fox  for  the  respondent. 

Preble,  after  citing  and  relying  upon  Goodenow,  adnun- 
istrator,  v.  Dunn,  adoiinistatrix,  decided  by  the  Supreme 
Court  of  Maine,  and  not  then  reported,  (since  reported 
in  21  Maine  K.  86),  and  upon  fVinshw  v.  The  Mer- 
chants^ Insurance  Company,  decided  by  the  Supreme  Court 
of  Massachusetts,  and  not  then  reported  (since  reported 
in  4  Metcalf,  306),  but  of  both  of  which  manuscript  copies 
were  produced,  referred  to  the  cases  of  Sumner  v.  Hamlet 
(12  Pick.  R.  76)  ;  and  Macomber  v.  Parker  (14  Pick.  R. 
497)  ;  and  Leslie  v.  Guthrie  (I  Bing.  New  Cas.  697)  ;  and 
contended,  that  they  were  all  distinguishable  from  the  present 
case.  In  Sumner  v.  Hamlet,  the  goods  were  in  esse,  and  were 
selected  and  set  apart,  as  security  for  the  creditor.  In 
Macomber  v.  Parker,  the  lessees,  the  creditors,  were  in  pos- 
session of  the  brick-yard,  where  the  bricks  were  made,  and 
held  by  them  as  security  for  advances  made  by  their  debtor, 
who  was  employed  to  make  and  sell  the  bricks  upon  certain 
terms,  and  to  account  for  the  proceeds  to  the  creditors.  In 
Leslie  v.  Guthrie,  the  assignment  was  of  the  freight  for  a  then 
contemplated  voyage  of  the  ship,  and  was  in  the  course  of  be- 
ing earned.  But  it  was  clear,  that  the  freight  of  a  ship  could 
not  be  permanently  and  indefinitely  separated  from  the  ship 
itself.     Robinson  v.  Macdonnell  (5  Maule  &  Selw.  228). 

The  present  case  is  difierent  from  all  these  cases.  Here 
the  mortgage  is  not  only  of  property  now  in  esse,  but  of  future 
property,  which  should  come  into  the  factory  for  four  years, 
and  the  present  and  future  stock  purchased  for  the  factory, 
within  the  same  period.  Yet  the  mortgagors  were  to  hold 
and  enjoy  all  the  mortgaged  premises,  and  to  take  the  rents 
and  profits  thereof,  present  and  future,  for  their  own  use  and 
benefit,  until  there  should  be  a  breach  of  the  condition.  This 
gave  the  mortgagors  a  complete  power  and  dominion  over  the 
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whole  mortgaged  property,  and  is  inconsistent  with  the 
assumed  rights  of  the  mortgagee,  and  cannot,  in  point  of  law, 
be  valid.  How  can  the  mortgagee  have  a  right  to  the  manu- 
factured stock,  when  the  mortgagors  have  full  right  to  sell  it, 
from  time  to  time,  for  their  own  use;  Even  if  stipulations  of 
this  sort  were  valid  between  the  parties,  they  could  not  be 
binding  as  to  creditors,  and  certainly  not  in  bankruptcy 
against  the  assignee.  It  would  be  against  the  policy  of  the 
bankrupt  act  to  give  effect  to  such  transactions.  The  mort- 
gage may  be  good  as  to  the  machinery  and  stock,  existing  at 
the  time  of  its  execution,  but  not  as  to  future  stock  or  future 
machinery. 

Fox,  for  the  respondent,  argued,  that  the  assignment  was 
valid  throughout. 

Story,  J.  —  Two  questions  are  presented  for  the  consider- 
ation of  the  Court.  (1).  Whether  the  present  mortgage 
created  a  valid  lien,  in  favor  of  the  mortgagee,  upon  the  ma- 
chinery, tools,  and  stock  in  trade,  acquired  by  the  mortgagors, 
and  put  into  the  factory  after  the  execution  of  the  mortgage, 
within  the  true  intent  and  meaning  of  the  proviso  in  the  sec- 
ond section  of  the  bankrupt  act  of  1841,  ch.  9.  (2).  Wheth- 
er, admitting  the  stipulations  of  the  mortgage  might,  as 
against  the  mortgagor,  be  a  good  and  sufficient  authority  to 
the  mortgagee  to  take  possession  of,  and  apply  the  subse- 
quently acquired  machinery,  tools,  and  stock,  to  the  payment 
of  the  debt  due  to  him,  the  mortgage  is  good,  so  as  to  protect 
the  property  against  the  claims  of  the  other  creditors  of  the 
bankrupts. 

The  proviso  of  the  bankrupt  act,  above  alluded  to,  is  in  the 
following  words :  ^'  And  provided,  also,  that  nothing  in  this 
act  contained,  shall  be  construed  to  annul,  destroy  or  impair 
any  lawful  rights  of  married  women,  or  any  liens,  mortgages 
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or  other  securities  on  property,  real  or  personal,  which  may 
be  valid  by  the  laws  of  the  States  respectively,  and  which  are 
not  inconsistent  with  the  provisions  of  the  second  and  fifth 
sections  of  this  act"  I  am  not  aware,  that  the  present  mort- 
gage has  been  contended  to  be  inconsistent  with  any  thing 
contained  in  any  section  of  the  act.  It  was  executed  long  be- 
fore the  bankrupt  act  was  in  existence ;  and  there  is  no  pre- 
tence to  say,  that  it  is  designedly  fraudulent,  or  that  the 
mortgagee  has  waived  any  of  his  rights  under  the  mortgage. 

The  present  is  a  mortgage  of  personal  property,  and  has 
been  duly  recorded  according  to  the  act  of  1839,  ch.  390,  of 
the  State  of  Maine  (which  is  substantially  in  the  same  lan- 
guage as  the  act  of  Massachusetts  on  the  same  subject),  and 
no  objection  arises  on  this  bead.  The  question,  therefore,  in 
efTect,  resolves  itself  into  this,  whether  the  mortgage,  quoad 
future  machinery,  tools,  and  stock  in  trade,  is  a  valid  mort- 
gage or  lien,  by  the  laws  of  the  State  of  Maine,  as  between 
the  parties  themselves,  and  also  as  between  the  mortgagee 
and  the  creditors  of  the  mortgagors.  If  it  be  valid,  either  at 
law  or  in  equity  (it  is  wholly  immaterial  which),  then  the  de- 
cision must  be  in  favor  of  the  respondent ;  otherwise,  it  must 
be  in  favor  of  the  assignee. 

It  is  material  here  to  state,  that  the  present  is  not  a  contro- 
versy between  a  first  and  second  mortgagee,  as  to  property  ac- 
quired and  in  esse  after  the  execution  of  the  first  mortgage, 
and  before  the  time  of  the  execution  of  the  second  mortgage, 
both  the  mortgagees  being  bona  fide  purchasers  for  a  valuable 
consideration,  and  the  second  mortgagee  having  no  notice  of 
the  prior  incumbrance.  That  might,  at  law,  present  a  very 
different  question,  and  is  precisely  that  which  is  understood  to 
have  been  decided  in  the  case  of  fVinsloto  v.  The  Merchants' 
Insurance  Company  in  Massachusetts.  Neither  is  this  a  con- 
troversy between  a  mortgagee  of  a  thing  in  building  (as,  for 
example,  a  ship  in  building),  before  it  is  completed,  and  a 
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subsequent  attaching  creditor,   or  a  subsequent  purchaser, 
after    it  is  cooipleted,  which    seems  to  have  been  the    im- 
portant point  in  Goodenow,  administrator,  v.  Dunrij  adminis- 
tatrix,  and  Bumey  v«  Amee  (8  Pick.  R.  236),  and  which  might, 
also,  at  law,  admit  of  very  different  considerations.     The 
present  is  a  question  between  the  assignee  of  a  bankrupt,  act- 
ing for  the  benefit  of  all  the  creditors,  and  the  mortgagee, 
claiming  title  under  his  mortgage ;  and  it  arises  upon  a  peti- 
tion, partaking  of  the  character  of  a  summary  proceeding  in 
equity,  and  not  in  a  suit  at  the  common  law,  or  governed  by 
its  principles.     Now,  it  is  most  material  to  bear  in  mind,  un- 
der this  aspect  of  the  case,  that  it  is  a  well-established  doc- 
trine, that  (except  in  cases  of  fraud)  assignees  in  bankruptcy 
take  only  such  rights  and  interests  as  the  bai^rupt  himself 
had,  and  could  himself  claim  and  assert  at  the  time  of  his 
bankruptcy  ;  and,  consequently,  they  are  affected  with  all  the 
equities,  which  would  affect  the  bankrupt  himself,  if  he  were 
asserting  those  rights  and  interests.     This  was  expressly  laid 
down  by  Lord  Hardwicke  in  Brovm  v.  Heathcote  (1  Atkyns 
R.  160,  162),  where  he  said;  '<  The  ground,  that  the  Court 
go  upon,  is  this,  that  assignees  of  bankrupts,  though  they  are 
trustees  for  the  creditors,  yet  stand  in  the  place  of  the  bank- 
rupt, and  they  can  take  in  no  better  manner  than  he  could. 
Therefore,  assignments  of  choses  in  action  for  a  valuable  con- 
sideration, have  been  held  good  against  such  assignees."  The 
same  doctrine  was  recognised  by  his  Lordship,  in  Jetuson  v. 
Mauhon  (2  Atk.  417,  420).     Sir  William  Grant  [Master  of 
the  Rolls],  in  Mitford  v.  Mitford  (9  Ves.  87,  100),  said  ;  "  I 
have  always  understood  the  assignments  from  the  commis- 
sioners, like  any  other  assignment  by  operation  of  law,  passed 
his  (the  bankrupt's)  rights,  precisely  in  the  same  plight  and 
condition  as  he  possessed  them.     Even  where  a  complete 
title  vests  in  them,  and  there  is  no  notice  of  any  equity  affect- 
ing it,  they  take  subject  to  whatever  equity  the  bankrupt  was 
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liable  to.  This  shows,  that  they  are  not  considered  pur- 
chasers for  a  valuable  consideration,  in  the  proper  sense  of 
the  words.  Indeed,  a  distinction  has  been  constantly  taken 
between  them  and  a  particular  assignee  for  a  valuable  con- 
sideration ;  and  the  former  are  placed  in  the  same  class,  as 
voluntary  assignees  and  personal  representatives.^'  The  same 
doctrine  was  held  by  Lord  Thurlow  in  WorraU  v.  Marlar,  re- 
ported in  Mr.  Coxe's  Note  to  I  Peere  Will.  R.  459.  It  has 
ever  since  been  firmly  adhered  to ;  ^  and  has  been  fully  recog- 
nised at  law,  in  cases  of  bankruptcy.^ 

It  may  be  admitted  to  be  true,  what,  indeed,  seems  to  be 
the  result  of  the  authorities  cited  at  the  bar,  as  well  as  of 
others  equally  entitled  to  respect,  that  to  make  a  grant  or  as- 
signment valid  at  law,  the  thing,  which  is  the  subject  of  it, 
must  have  an  existence,  actual  or  potential,  at  the  time  of  such 
grant  or  assignment ;  and  that  a  mere  possibility  is  not  as- 
signable ;  ^  although,  perhaps,  the  doctrine  may  require  some 
qualifications  under  special  circumstances,  as  for  example,  in 
cases  of  the  assignment  of  freight  in  the  course  of  earning  at 
the  time  of  the  assignment,  as  is  shown  in  the  case  of  Leslie  v. 
Guthrie  (1  Bing.  New  Cas.  697, 708,  709).  But  this  admis- 
sion will  carry  us  but  a  very  little  way  in  the  present  case. 
For  here  the  true  question  is,  not  whether  the  assignment  of 

1  See  Parker  ^  Blandutrd  v.  Muggridge  (5  Jjblw  Reporter,  358).;  1 
Cooke  Bank.  Law,  ch.  7,  §  2,  p.  267,  to  p.  270,  4th,  edit  1799 ;  1  Deaccm 
on  Bank.  Laws,  ch.  10,  §  d»  p.  820, 321,  edit  1827 ;  2  Story  on  Eq.  Junsp. 
§  1229,  §  1411. 

3  Lord  Chief  Justice  Willes,  in  ScoU  v.  Surman  (Willes  R.  402)»  and  the 
reporter's  note ;  Gladstone  v.  Hadiven  (1  M.  &  Selw.  517, 526);  Cora.  Dig. 
Bankrupt  D.  19;  Leslie  v.  Chdhrie  (1  Bing.  New  Cas.  697);  Carvalho  v. 
Bum  (4  Barn.  &  Adolp.  382,  393),-  Meyer  v.  Sharpe,  (5  Taunt  R.  74); 
Simond  v.  Hibbert  (1  Russ.  &,  Mylne,  729). 

3  Jf'ood  fy  Foster's  Case  (1  Leon.  R.  42);  Grantham  v.  Hatdey  (Hob.  R. 
132) ;  Robinson  v.  Macdonnell  (5  Maule  &  Selw.  228) ;  Com.  Dig,  Assign- 
ment, c.  3,  Grant,  D. 
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the   prpperty  to  be  acquired  in  futuro,  is  good  at  law,  but 
whether  it  is  good  ia  equity ;  for  if  it  be,  then,  indepeuderitly 
of  any  fraud  (which  is  not  pretended),  as  the  assignee  can 
take  only  what  the  bankrupt  had  a  title  to,  subject  to  all  equi* 
ties,  it  follows,  as  a  matter  of  course,  that  the  petitioner  (the 
assignee)  has  no  claim,  on  which  he  can  found  himself  for  re- 
lief under  his  petition.     So  that  the  question  is,  in  reality, 
narrowed  down  to  the  mere  consideration  of  this,  whether  the 
present  mortgage  as  to  the  future  machinery,  tools,  and  stock 
in  trade,  to  be  put  into  the  factory  (for  there  is  no  controversy 
as  to  those  in  esse  at  the  time  of  the  assignment),  is  valid  or 
not  against  the  mortgagor. 

Upon  the  best  consideration,  which  I  am  able  to  give  the 
subject,  I  think  it  is  good  and  valid.  Courts  of  Equity  do  not, 
like  Courts  of  Law,  confine  themselves  to  the  giving  of  effect 
to  assignments  of  rights  and  interests,  which  are  absolutely 
fixed  and  in  esse  On  the  contrary,  they  support  assignments, 
not  only  of  choses  in  action,  but  of  contingent  interests  and 
expectancies,  and  also  of  things,  which  have  no  present  actual 
or  potential  existence,  but  rest  in  mere  possibility  only.  In 
respect  to  the  latter,  it  is  true,  that  the  assignment  can  have 
no  positive  operation  to  transfer,  in  presenti,  property  in 
things  not  in  esse ;  but  it  operates  by  way  of  present  contract, 
to  take  effect  and  attach  to  the  things  assigned,  when  and  ajs 
soon  as  they  come  iji  esse ;  and  it  may  be  enforced  as  such  a 
contract  in  rem^  in  equity.  Lord  Hardwicke,  in  Wright  v, 
Wright  (I  Ves.  R.  409,  411),  expressly  recognised  this  doc- 
trine ;  and  said,  that  an  assignment  of  a  contingent  interest  or 
possibility  of  an  inheritance  was  equally  allowable  with  an  as- 
signment of  a  possibility  of  a  personal  thing  or  chattel  real. 
And  he  added  ;  '^  An  assignmenc  always  operates  by  way  of 
agreement  or  contract,  amounting,  in  the  consideration  of  this 
Court,  to  this,  that  one  agrees  with  another  to  transfer,  and 
make  good  that  right  or  interest,  which  is  made  good  here  by 
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way  of  agreement."  In  the  very  case,  then  before  him,  he 
admitted,  that  the  assignor  had  no  immediate  claim  or  de- 
mand, but  a  mere  possibility  in  the  property  assigned,  and 
that  it  was  well  assigned  by  the  word  "  claim,"  which  well 
described  it,  in  prcsenti  and  inftUuro.  He  also  relied  on  tlie 
case  of  Beckley  v.  Newland  (2  P.  Will.  182),  which  (he  said) 
was  an  agreement  on  marriage  to  settle  all  such  lands  as  came 
to  the  party  by  descent  or  otherwise  from  his  father;  and  it 
w^as  carried  into  eflfect  by  the  Court,  notwithstanding  an  expec- 
tancy of  an  heir  at  law  is  less  than  a  possibility  ;^  and  Uofh 
son  V.  Trevor  (2  P.  Will.  R.  191),  was  fully  to  the  same  ef- 
fect. In  Carhton  v.  Leighton  (3  Meriv.  R.  667),  Lord  El- 
don  is  said  to  have  held,  that  the  expectancy  of  an  heir,  pre- 
sumptive or  apparent,  was  not  an  interest  or  possibility,  nor 
was  capable  of  being  made  the  subject  of  assignment  or  con- 
tract. But  there  is  some  reason  to  doubt  the  accuracy  of  the 
language  as  to  assignment  or  contract ;  for  he  is  reported  im- 
mediately to  have  added.,  that  the  cases  cited  (referring  to  the 
cases  of  Beckley  v.  Newland,  and  Hohson  v.  Trevor)^  were 
cases  of  covenant  to  settle  or  assign  property,  which  should 
fall  to  the  covenantor ;  where  the  interest,  which  passed  by 
the  covenant,  was  not  an  interest  in  the  land,  but  a  right  un- 
der the  contract.  This  is  strictly  true,  but  still  the  contract 
was  obligatory  and  sufficient  to  enforce  a  specific  perform- 
ance thereof.  In  the  case  of  Carleton  v.  Leighton^  the  sole 
question  was,  whether  the  mere  expectancy  of  an  heir,  who 
became  bankrupt,  passed  by  the  assignment  of  the  commis- 


1  The  case  of  Beckky  v.  JNewland  (2  P.  Will.  182),  was  not  exactly  aa 
stated  by  Lord  Hardwicke.  But  it  was  an  a^freement  between  two  sur- 
vivQFB,  who  had  married  two  sisters,  to  divide  equally  between  them  what- 
ever should  be  left  to  them  by  the  father  of  their  wives.  But  the  principle 
was  the  same.  The  case  of  Hohton  v.  Trevor  (2  P.  Will.  191),  was  that 
probably  in  Lord  Hardwicke's  mind.  See  also  2  Story  Eq.  Jurisp.  §  1040 
b.  and  note. 
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sioners.     Lord  Eldon  held,  that  it  did  not ;  for  it  was  not  an 
interest  or  even  a  possibility  in  the  land.     It  seems  clear,  that 
the  language  of  Lord  Eldon  ought  to  receive  some  modifica- 
tion from  other  language  used  by  him  on  other  occasions. 
Thus,  in  Lord  Dursleyy.  Fiizhardinge  (6  Ves.  260,  261),  he 
expressly  admitted,  that  an  heir  or  the  next  of  kin  might  enter 
into  contracts  with  respect  to  their  expectations  and  possibili* 
ties,  the  evidence  upon  which  they  might  perpetuate ;  for  the 
law  would  frame  an  interest  in  respect  of  the  contract.  Again, 
Ih  Re,  The  Ship  Warre  (8  Price  R.  269,  Ao^c),  in  reference  to 
the  doctrine  of  Lord  Ellenborough  in  Robinson  v.  Macdonnell 
(5  M.  and  Selw.  228),  Lord  Eldon  said,  that  he  should  find 
it  extremely  difficult  to  say,  that  the  freight  of  a  future  voyage 
might  not  become  the  subject  of  an  equitable  agreement,  as 
well  as  a  first  intended  non-existing  voyage,  if  the  effect  of 
the  assignment  were  not  to  separate  the  freight  and  earnings 
forever  from  the  ship  itself,  but  only  to  separate  it  for  the 
temporary  purpose  of  securing  a  debt,  and  operating  only 
upon  that  separation  of  title,  till  that  debt  should  be  paid. 
Again,  in    Curtis  v.  Avier  (1   Jacob  &  Walk.  506,  512), 
where  an  assignment  was  made  of  the  present  and  future 
earnings  of  a  ship,  Lord  Eldon  supported  it,  and  said  ;  ''  In 
one  case  I  think  it  was  held,  that  although  you  might  assign 
the  wool  then  growing  on  the  backs  of  the  sheep,  you  could 
not  assign  the  future  fleeces.^     But  still  it  was  a  good  equit- 
able assignment,  and  rendered  the  future  earnings  liable  in 
equity." 

The  same  doctrine  was  maintained  by  Mr.  Vice  Chancellor 
Sbadwell  in  Douglas  v.  RusseU  (4  Simons,  R.  524)  ;  and  his 
decree  was  afterwards  affirmed  by  the  Lord  Chancellor 
(1  Mylne  &  Keen,  R.  488),  upon  appeal,  as  to  an  assignment  of 


1  See  Graniham  v.  HawUy  (Hobart's  Rep.  132).    See  1  Madd.  Ch.  Pract 
549, 2d.  edit 
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frei£2rht  earned  and  to  be  earned  on  an  outward  and  home- 
ward  voyage,  then  about  to  be  undertaken.  And  it  was  acted 
upon  and  supported  in  a  like  assignment  of  freight  to  be 
earned  on  a  particular  voyage  in  the  case  of  Deslie  v.  Guthrie 
(1  Bing.  New  Cases,  697,  708, 709),  where  the  whole  subject 
was  argued  at  large,  in  a  suit  of  the  assignees  under  a 
bankruptcy. 

But  the  latest  case,  and  certainly  one  of  the  most  important 
and  satisfactory  in  its  reasoning,  as  well  as  its  conclusion,  is 
that  of  Langton  v.  Norton  (1  Hare,  Rep.  549),  before  Mr. 
Vice  Chancellor  Wigram.     There,  a  deed  of  assignment  by 
way  of  mortgage  was  made  of  a  whale  ship  and  hertaekleand 
appurtenances,  and  all  oil  and  head  matter  and  other  ca^, 
which  might  be  caught  and  brought  home  in  the  ship  on  and 
from  her  then  present  voyage ;  and  the  question  arose  between 
an    execution    creditor   of  the  assignor,   and   the  assignee, 
whether  the  assignment  was  good  as  to  the  future  cargo  obtain- 
ed in  the  voyage  after  the  assignment.     The   learned  Vice 
Chancellor  decided,  that  it  was.     Upon  that  occasion  he  said ; 
"  Is  it  true,  then,  that  a  subject  to  be  acquired  after  the  date 
of  a  contract,  cannot,  in  equity,  be  claimed  by  a  purchaser  far 
value  under  that  contract  ?     It  is  impossible  to  doubt,  for 
some  purposes  at  least,  that,   by  contract,  an  interest  in  a 
thing  not  in  existence  at  the  time  of  the  contract  may,  in 
equity,  become  the  property  of  a  purchaser  for  value.    The 
course  to  be  taken  by  such  purchaser  to  perfect  his  title,  I  do 
not  now  advert  to  ;  but  cases  recognising  the  general  proposh- 
tion  are  of  common  occurrence.     A  tenant,  for  example,  con- 
tracts that  particular  things,  which  shall  be  on  the  property 
when  the  term  of  his  occupation  expires,  shall  be  the  property 
of  the  lessor  at  a  certain  price,  or  at  a  price  to  be  determined 
in  a  certain  manner.     This,   in  fact,  is  a  contract  to  sell 
property  not  then  belonging  to  the  vendor,  and  a  Court  of 
Equity  will  enforce  such  contracts,  where  they  are  founded  on 
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valuable  consideration,  and  justice  requires,  that  the  contract 
should  be  specifically  performed.  The  same  doctrine  is  ap- 
plied in  important  cases  of  contracts  relating  to  mines,  where 
the  lessee  has  agreed  to  leave  engines  and  machinery  not  an- 
nexed to  the  freehold  which  shall  be  on  the  property  at  the 
expiration  of  the  lease,  to  be  paid  for  at  a  valuation.  The 
contract  applies,  in  terms,  to  implements,  which  shall  be  there 
at  the  time  specified  ;  and  here  neither  construction  nor  de- 
cision has  confined  it  to  those  articles,  which  were  on  the 
property  at  the  time  the  lease  was  granted.  But  it  is  not 
necessary,  that  I  should  refer  to  such  cases  as  these  ;  for  Lord 
Eldon,  in  the  case  of  the  ship  Warre  (8  Price,  269,  n.),  and  in 
Curtis  V.  Avher  (I  J.  &  W.  526),  has  decided  all,  that  is 
necessary  to  dispose  of  the  present  argument.  Admitting 
that  those  cases  are  not  specifically,  and  in  terms,  like  the 
principal  case,  they  are  not  of  the  less  authority  for  the  pres- 
ent purpose ;  for  they  remove  the  difHculty,  which  has  been 
raised  in  argument,  and  decide  that  non-existing  property 
may  be  the  subject  of  valid  assignment.  I  vvill  suppose  the 
case  of  the  owner  of  a  ship,  which  is  going  out  in  ballast,  pro- 
posing to  borrow  of  another  party  a  sum  of  50007.  to  pay  the 
crew  and  furnish  an  outfit ;  and  agreeing  that,  in  considera- 
tion of  the  loan,  the  homeward  cargo  should  be  consigned  to 
the  party  advancing  the  money.  It  cannot  reasonably  be  de- 
nied, in  the  face  of  the  authorities  I  have  just  referred  to,  that 
aCourtof  Equity,  upon  a  contract  so  framed,  would  hold,  that 
the  party  advancing  the  money  was,  as  against  the  owner, 
entitled  to  claim  the  homeward  cargo.  And  if  a  party  may 
contract  for  the  consignment  of  a  homeward  cargo,  I  cannot 
see,  why  he  may  not  contract  with  the  owner  of  a  ship  engaged 
in  the  South  Sea  fisheries,  that  the  fruit  of  the  voyage,  the 
whales  taken,  or  the  oil  obtained,  shall  be  his  security  for  the 
amount  of  his  advances.  I  cannot,  without  going  in  opposi- 
tion to  many  authorities,  which  have  been  cited,  throw  any 
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doubt  upon  the  point,  that  Birnie,  the  contracting  party, 
would  be  bound  by  the  assignment  to  the  plaintiffs." 

Now,  it  seems  to  me,  that  this  reasoning  is  exceedingly  co- 
gent and  striking ;  and  it  stands  upon  grounds  entirely  satis- 
factory and  conclusive  upon  the  whole  subject.  What,  tbeo, 
is  there  to  distinguish  the  case  before  the  Court  from  this 
reasoning?  I  confess  myself  unable  to  perceive  any.  It 
seems  to  me  a  clear  result  of  all  the  authorities,  that  wherever 
the  parties,  by  their  contract,  intend  to  create  a  positive  lien 
or  charge,  either  upon  real  or  upon  personal  property,  whether 
then  owned  by  the  assignor  or  contractor,  or  not,  or  if  per- 
sonal property,  whether  it  is  then  in  esse  or  not,  it  attaches  in 
equity  as  a  lien  or  charge  upon  the  particular  property,  as  soon 
as  the  assignor  or  contractor  acquires  a  title  thereto,  agaiost 
the  latter,  and  all  persons  asserting  a  claim  thereto,  under 
him,  either  voluntarily,  or  with  notice,  or  in  bankruptcy.^ 

But,  then,  it  is  argued,  that  here  the  possession  of  the  prop- 
erty was  during  the  whole  period  of  four  years  to  remain  in 
the  mortgagors,  and  they  were  to  take  the  rents  and  profits 
thereof  for  their  own  benefit.  Nay;  that  they  had  the  power 
to  dispose  of  the  stock  in  trade  and  the  other  property  by  sale, 
and  thus  they  acquired  and  retained  the  full  dominion  over 
the  same  during  that  period  ;  which  is  inconsistent  with  the 
nature  and  objects  of  such  a  mortgage,  and  against  the  policy 
of  the  law.  In  short,  that  as  to  creditors,  it  operates  a  virtual 
constructive  fraud  upon  their  rights.  As  to  the  possession 
and  use  of  the  property,  and  taking  the  rents  and  profits 
thereof,  there  is  nothing  in  that  part  of  the  objection,  which 
will  invalidate  the  mortgage.     Nothing  is  more  common  in 


1  See  2  Story  on  Eq.  Juriap.  §  1231,  and  the  authorities  there  cited; 
Cross  on  Liens,  ch.  12,  p.  187,  188,  191,  192;  Prebble  v.  Bogkvrst  (1 
SwansL  R.  309);  NteiJham  v.  SmUh  (4  Russ.  R.  318);  RandaU  v.  ^^ 
(5  Ves.  R.  262,  274,  275) ;  Simond  v.  HibUH  (1  Russ.  &  Mylne,  R.  719). 
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mortgages  of  real  estate  than  an  agreement,  that  the  mort* 
gagior  shall  take  the  rents  and  profits  until  breach  of  the  con- 
dition thereof.     And  as  to  chattels,  there  is  as  little  question, 
that,  where  a  mortgage  or  a  lien  is  created  on  chattels  by  con* 
tract,  it  is  entirely  competent  for  the  parties  to  agree,  that  the 
possession  and  use  thereof  shall  be  retained  by  the  mortgagor 
until  the  breach  of  the  condition,  or  by  the  debtor  until  the 
creditor  shall  assert  his  rights  against  it  as  a  security  for  tlie 
debt.     Even  in  cases  of  bankruptcy,  a  qualified  possession  of 
the  property  by  the  debtor  will  not  oust  the  creditor  of  his 
rights,  as  leaving  the  property  in  the  order  and  disposition  of 
the  debtor  under  the  statute  of  21  Jac.  1,  ch.  19,  ^  10,  ^11, 
or  the  statute  of  6  Geo.  4,  ch.  16,  ^  72.     That  was  expressly 
held  in  Crowfoot  v.  London  Dock  Company  (2  Cromp.  and 
Mees.  637),  where  the  possession  of  the  debtor  was  not  ex- 
clusive, but  was  mixed  up  with  that  of  the  creditor,  the  prop- 
erty (steam  engines  and  other  apparatus),  being  employed  by 
the  debtor  in  operations,  conducted  by  the  company,  the  pos- 
session of  the  debtor  being  in  pursuance  of  an  arrangement, 
under  which  he  had  a  right  of  user  for  the  purposes  of  the  con- 
tract.    The  case  of  Hawthorn  v.  Newcastle  and  North  Shields 
Railway  Company,  reported  in  Cross  on  Lien,  Appendix  408, 
carried  the  doctrine  a  step  farther ;  and  decided,  that  a  cov- 
enant in  a  contract  to  build  a  bridge  for  the  company,  made  by 
the  builders,  that  the  company  should  have  a  lien  upon  the 
machines,  implements,. and  materials  of  the  builders,  in  or 
upon  the  land  or  grounds,  where  the  bridge  was  to  be  built,  as 
a  security  for  the  completion  of  the  works,  was  good  in  favor 
of  the  company,  in  the  case  of  the  bankruptcy  of  the  builders, 
as  a  lien,  in  the  nature  of  a  shifting  lien,  upon  such  materials, 
as  happened  for  the  time  being  to  lie  upon  the  actual  line  of 
the  railway,  or  upon  the  adjacent  land  in   possession  of  the 
company.      Under  the  statute  of  Maine  for  the  recording  of 
mortgages  of  personal  property  (Act  of  1839,  ch,  390),  where 
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the  mortgage  is  tecorded,  it  is  valid,  without  possession  of  the 
property  mortgaged  being  delivered  to  the  mortgagee ;  and  a 
stipulation,  that  it  shall  remain  in  possession  of  the  mortgagor 
until  breach  of  the  condition,  has  been  upheld  as  within  the 
true  spirit  and  intendment  of  the  act.^ 

Then,  as  to  the  supposed  right  of  sale,  of  the  stock  in  trade 
and  other  mortgaged  property.  Admitting  it  to  exist)  and  to 
be  fairly  deducible  from  the  language  of  the  instrument 
(which  certainly  is  not  a  strained  construction  of  its  apparent 
object  and  intent),  that  right,  conceded  by  the  mortgagee,  is 
not  inconsistent  with  the  validity  of  the  mortgage  ;  for  still  the 
proceeds,  or  other  equivalent  property  may  be  substituted  for 
it,  and  if  the  parties  consent  to  such  an  arrangement,  there  seems 
no  legal  objection  to  it.  The  case  of  Abbott  v.  Goodwin  (20 
Maine  Rep.  408 ;  2  Appl.  &  Shep.  408),  manifestly  proceeds 
upon  this  ground.  In  that  case,  it  was  expressly  decided,  that  if 
the  mortgagor  should,  under  a  stipulation  in  the  mortgage,  giv- 
ing him  that  authority,  sell  the  goods  mortgaged,  and  with  the 
proceeds  should  purchase  other  goods,  the  latter  goods  would 
represent  the  first,  and  be  substituted  for  them  ;  and  would  be, 
equally  with  the  first,  subject  to  the  lien  of  the  mortgagee. 
Now,  in  effect,  precisely  what  the  Court  thus  decided  to  be 
the  result  of  law,  is  provided  for  by  the  agreement  of  the  par- 
ties in  the  present  mortgage.  Macomberv,  Parker  (14  Pick. 
R.  497),  affirms  the  same  doctrine  ;  and  both  proceed  upon 
principles  analogous  to  those  held  in  Hawthorn  v.  Newcastle 
and  North  Shields  Railway  Company,  already  cited. 

This  objection,  then,  falls  to  the  ground,  and  leaves  the  case 
stripped  of  every  other  consideration,  except  the  argument, 
that  the  mortgage  is  a  virtual  fraud  upon  the  other  creditors, 
and  is  against  the  policy  of  the  law,  and,  therefore,  cannot  be 

1  Forbes  v.  Parker  (16  Pick.  R.  462);  Revised  Statutes  of  Maine,  ch. 
1^  $  83,  p.  558,  edit  1841 .  JibMt  v.  Goodunn  (2  AppL  &.  Sbep.  R.40d). 
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protected  against  the  claims  of  the  other  creditors,  however  it 
might  stand  valid  as  between  the  parties  themselves.     And 
this,  in  effect,  is  the  remaining  point  arising  upon  the  second 
question   propounded  at  the  hearing.     Now,  if  the  considera- 
tions already  suggested  are  sound,  they  seem  to  dispose  of  this 
part  of  the  controversy.     There  is  no  pretence  of  any  fiaud, 
either  actual  or  constructive,  intended  by  the  mortgagor  and 
mortgagee.     So  far  as  their  intentions  are  concerned,  they 
were  upright,  and  honest,  and  correct.     The  mortgage  was 
recorded,  and  there  is  no  ground  to  suggest «ny  intentional 
concealment.     The  possession  of  the  property  by  the  mort- 
gagors, and  the  power  to  use  it  and  dispose  of  it,  was  not  only 
consistent  with  the  deed,  but  was  positively  avowed  and  pro- 
vided for  by  jt.     The  creditors,  therefore,  were  not  allured  by 
any  false  colors  or  false  credit  held  out  to  mislead  them.    Now, 
I  am  not  aware  of  any  policy  of  the  law,  or  of  any  principle 
of  law,  which  makes  any  conveyance  of  this  sort  invalid  as  to 
creditors,  if  they  have  full  notice,  or  may  have  full  notice  of  it 
by   the  exercise  of  reasonable  diligence.     Indeed,    the  law 
makes  the  registration  of  the  deed  constructive  notice  of  its 
contents  to  all  persons  ;  since  it  was  required  to  be  registered, 
and  was  registered  in  conformity  to  law.     What  ground  is 
there,  then,  to  assert,  that  the  conveyance  was  against  the 
policy  of  the  law?     The  phrase  itself  is  somewhat  indefinite, 
and  in  its  actual  application  here,  is  difficult  to  be  grasped 
and  comprehended.     I  profess,  that  I  am  not  able  to  perceive 
any ;  and,  as  far  as  authorities  go,  they  point  the  other  way. 
Besides ;  the  assignees  here  stand  before  the  Court  affected 
with  all  the  equities  of  the  original  debtors ;  and  the  creditors 
here  assert  their  rights  through  and  under  the  assignee  and 
not  by  any  paramount  title. 

In  every  view,  therefore,  which  I  am  able  to  take  of  the 
case,  it  seems  to  me,  that  the  claim  of  the  assignee  is  not 
maintainable,  and  that  his  petition  ought  to  be  dismissed. 
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Under  all  the  circumstances,  as  the  questions  are  of  a  some- 
what novel  character,  I  incline  to  think,  that  the  respondents 
ought  not  to  be  allowed  their  costs ;  and  that  the  costs  of  the 
assignee  should  be  a  charge  on  the  bankrupts'  estate.  But  this 
is  a  matter  for  the  consideration  of  the  District  Judge. 

I  shall,  accordingly,  direct  a  certificate  to  be  sent  to  tbe 
District  Court,  answering  both  the  questions  adjourned  into 
this  Court  in  the  aifirraatiTe. 


Nathaniel  Mitchell,  Assignee  of  Paine  &  Meserye, 
Great  Works  Milling  and  Manufacturing  Company. 

Ckrtain  persons  associated  themselves  together,  under  the  name  of  the 
"  Wilson  Mill  Privilege/'  and  appointed  A.  and  B.  as  their  agents  and 
attorneys,  who  took  charge  of  their  property,  and  erected  buildings,  and 
made  improvements,  and  advanced  money ;  aflerwardsf  they  obtained  a 
charter  and  incorporation  as  '^  The  Great  Works  Milling  and  Manufac- 
turing Company/'  and  voted  to  settle  all  the  accounts  of  the  agents,  and 
ratified  their  proceedings,  and  continued  A.  as  their  agent;  but  no  settle* 
ment  of  the  agents'*  accounts  was  ever  made  ;  and  the  present  bill  being 
brought  by  their  assignee,  It  vfas  kdd^  that  it  was  a  proper  caae  for  the 
interposition  of  a  Court  of  Equity. 

In  matters  of  account  Courts  of  Equity  possess  a  concurrent  jurisdic- 
tion with  Courts  of  law,  in  most,  if  not  in  all  cases,  and  where  the  caae 
is  one,  wherein  a  €?onrt  of  law  eoold  not  afford  an  adequate  redress, 
it  is  proper  for  the  interposition  of  a  Court  of  Equity. 

Under  the  Bankrupt  Act  of  1841,  ch.  9,  the  Circuit  and  District  ConrU 
have  full  jurisdiction  in  Equity,  in  respect  to  all  cases  arising  in  bank- 
ruptcy, to  do  all  which  is  necessary  and  proper  to  accomplish  the  entire 
setttement  and  distribution  of  the  bankrupt's  estate,  whether  tbe  proceed- 
ings be  formal  or  summary. 

Congress  have  a  complete  constitutional  authority  to  enact  a  Bankrupt  Act, 
giving  to  the  District  and  Circuit  Courts  full  jurisdiction  in  law  and 
Equity. 
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Congress  haa  no  right  to  require,  that  the  State  Courts  shall  entertain  suits 
for  the  objects  and  purposes  to  be  carried  into  effect  by  the  Bankrupt 
Act. 

Bill  in  Equity :  The  bill  was  brought  by  Nathaniel  Mitch- 
ell, of  Portland,  assignee  in  bankruptcy  of  Seth  Paine,  jr., 
and  John  L.  Meserve,  both  of  said  Portland,  formerly  part- 
ners   under    the    name    and   firm    of    Paine   &   Meserve, 
agsdnst  the  *^  Great  Works  Milling  and  Manufacturing  Com- 
pany."      It  sets  forth,  that  Enoch  Paine,  Josiah  S.  Little, 
Seth  Paine,  junior,  and  John  L.  Meserve,  all  of  Portland, 
and  State  of  Maine,  and  Joseph  B.  Hervey,  of  Newburyport, 
Massachusetts,  having,  before  the  time  hereinafter  mentioned, 
formed  themselves  into  a  voluntary  association,  and  being 
then  and  there  the  owners  of  certain  real  estate  in  the  county 
of  Penobscot,  known  as  the  Wilson  Mill  Privileges,  did,  on 
the  twenty-second  day  of  June,  1835,  by  an  agreement  in 
writing  between  themselves,  duly  signed  and  sealed,  appoint 
Seth  Paine,  junior,  and  John  L.  Meserve  aforesaid,  to  be  their 
agents  and  attorneys,  to  act  on  the  matters  aforesaid,  on  be- 
half of  all  of  said  parties,  a  copy  of  which  said  agreement  is 
annexed,  and  made  part  of  the  bill.     That  on  the  twenty- 
seventh  of  July,  1835,  Joseph  W.  Hale,  Francis  B.  Todd,  and 
Nathaniel  F.  Deering,  all  of  Portland,  became  the  purchasers 
of  one  undivided  twelfth  part  each  of  the  aforesaid  property, 
and  that  Edmund  L.  D.  Breton,  at  Bangor,  on  the  seventh 
of  August,  1835,  also  became  the  purchaser  of  one  undivided 
twelfth  part  of  the  said  property,  and  that  the  said  Hale, 
Todd,  Deering,  and  Breton,  by  a  writing  to  that  effect,  under 
their  hands  on  the  back  of  said  agreement,  consented  and 
Agreed  to  be  bound  by  the  said  agreement  in  the  same  manner 
as  if  they  had  been  originally  parties  thereunto ;  and  the  said 
Paine  and  Meserve  having  been  duly  appointed,  as  above  set 
forth,  the  agents  and  attorneys  for  the  Wilson  Mill  Privilege 

Association,  took  upon  themselves  that  trust,  and  continued 
VOL.  11.  82 
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in  that  capacity  until  the  dissolution  of  said  association,  and 
that  they  went  on  to  the  property,  and  caused  extensive  im- 
provements to  be  made,  and  buildings  to  be  erected  thereon, 
in  pursuance  of  the  instructions,  and  in  carrying  out  the  in- 
tentions, of  the  members  of  said  association  ;   during  the  pro- 
gress of  which  improvements,  the  said  Paine  and  Meserve 
were  at  great  personal  expense,  and  laid  out  and  advanced 
large  sums  of  money,  for  the  benefit  of  said  association ;  in 
consequence  whereof  the  said  association  became  greatly  in- 
debted to  the  said  Paine  and  Meserve.     And  that  the  said 
association  ratified  and  confirmed  the  said  actings  and  doings 
of  said  Paine  and  Meserve.     That  they  petitioned  the  Legis- 
lature of  the  State  of  Maine  for  an  act  of  incorporation,  which 
was  granted  in  1831,  incorporating  Enoch  Paine,  Nathaniel 
F.  Deering,  E.  M.  Wildredge,  John  L.  Meserve,  Joseph  W. 
Hale,  Joseph  B.  Hervey,  Josiah  S.  Littie,  Francis  B.  Todd, 
and  their  associates,  being  the  associates  aforesaid,  owners  of 
said  Wilson  Mill  Privileges,  by  the  name  of  the  Great  Works 
Milling  and  Manufacturing  Company,  and  that  the  said  Paine 
and  others,  the  associates  aforesaid,  accepted  the  charter  of  in- 
cprp6ration,  and  transferred  and  conveyed  all  their  interest  in 
the  property  of  the  association  to  th6  Great  Works  Milling 
and  Manufacturing  Company,  which  last  mentioned  company 
accepted  the  transfer,  and  in  consideration  thereof,  they  un- 
dertook and  promised  to  pay,  meet,  or  adjust,  all  the  debts 
and  liabilities  of  said  voluntary  association ;  and  that  after- 
wards, at  an  adjourned  meeting  of  the  stockholders  of  the 
Grreat  Works  Milling  and  Manufactiving  Company,  held  on 
the  twenty-third  day  of  May  then  next,  it  was  voted,  that  the 
directors  be  authorised  to  settie  all  the  accounts  of  the*agents 
and  attorney  of  the  proprietors,  and  that  the  doings  and  con- 
tracts of  the  attorney  of  the  proprietors  be  hereby  ratified  and 
confirmed,  the  said  proprietors  being  said  associates,  and  the 
proprietors  of  the  Wilson  Mill  Privileges,  and  designated  in 
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Aaid  vote  as  proprietors,  in  contradistinction  to  the  stockholderSi 
as  such,  in  the  said  corporation ;  that^  at  a  directors'  meeting 
of  the  directors  of  the  said  corporation,  held  the  twenty-fourth 
day  of  May,  1836,  it  was  <<  voted,  that  Mr.  Seth  Paine,  jr. 
be  requested  to  proceed  to  the  establishment  of  the  company, 
and,  in  behalf  of  the  directors,  to  assume  the  agency  and 
direction  of  the  business  of  the  company,  and  report  his  doings 
to  the  directors."  And  that,  in  pursuance  of  this  vote  and 
authority,  the  said  Paine  continued  to  act  in.  the  capacity  of 
agent  for  said  company,  and,  in  the  discharge  of  the  duties  of 
said  office,  laid  out,  and  advanced,  and  expended  large  sums 
of  money  for  the  benefit  of  the  said  corporation ;  in  conse- 
quence whereof  the  said  corporation  became  greatly  indebted 
to  the  said  Paine.  That  in  the  m<»ith  of  September,  1837, 
there  was  an  attempt  made  to  settle  the  account  between 
Seth  Paine,  jr.  and  the  Great  Works  Milling  and  Manufactur- 
ing Company,  and,  at  the  same  time,  Paine  and  Meserve  pre- 
sented their  account  against  the  Great  Works  Milling  and 
Manufacturing  Company,  which  account  was  not  disputed ; 
but  a  certain  amount  due  from  the  said  Paine  and  Meserve  was 
allowed  towards  payment  of  it.  And  that,  afterwards,  another 
attempt  was  made  at  settlement ;  but  the  parties  did  not  make 
any  adjustment  at  that  time,  nor  have  the  said  Paine  and 
Meserve,  nor  the  said  Paine,  been  able  to  obtain  a  settlement 
to  this  time ;  although  the  said  Paine  and  Meserve  have  been 
.ready,  and  frequently  solicited  an  adjustment;  but  that  the 
corporation  have  delayed  and  refused,  from  time  to  time,  to 
make  any  such  settlement,  and  still  refuses  so  to  do.  And, 
although  the  said  Beth  Paine,  jr.  was  constituted  the  agent  of 
the  said  corporation,  yet  the  said  Paine  being,  in  fact,  in  com- 
pany with  the  said  Meserve,  and  acting,  as  well  for  said 
Meserve  as  for  himself,  the  said  Paine,  in  all  his  acts,  making 
advances,  and  superintending,  and  directing  the  business  of 
said  company,  agreeably  to  said  vote  of  May  S4th,  1836, 
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acted  as  a  member  of  and  for  the  joint  interest  of  siid  ftm. 
And  that  all  sums  of  money,  due  on  account  of  such  agency, 
and  such  disbursements  and  expenditures  of  said  Paine,  is,  io 
fact,  in  Equity  and  good  conscience,  due  to  said  Paine  and 
Meserre.  And  that  there  is,  in  fact,  due  to  said  Paine  and 
Meserre,  on  a  fair  and  equitable  adjustment  of  accounts,  fiom 
said  corporation  a  large  sum  of  money,  to  wit,  2310  doUais^ 
with  interest  thereon. 

All  which  actings  and  doings  of  the  said  Great  Wotfa 
Milling  and  Manufacturing  Company,  in  their  own  behalf,  and 
on  behalf  of  the  Wilson  Mill  Privil^es  Association,  are  con- 
trary to  Ekiuity  and  good  conscience,  and  tend  to  the  manifest 
wrong  and  injury  of  the  plaintiffs  in  the  premises.  In  con- 
sideration whereof,  and  for  as  mudi  as  the  plaintiff  is  r^nedi- 
less  in  the  premises  in  and  by  the  strict  rules  of  the  common 
law,  and  cannot  have  adequate  relief  save  in  a  Ck>urt  of  Ecfoi- 
ty,  where  matters  of  this  and  the  like  nature  are  properly  cog- 
nizable and  relievable,  the  plaintiff  prays  for  a  writ  of  subpcefla 
in  due  form  of  law,  directed  to  the  Great  Works  Milling 
and  Manufacturing  Company  and  to  the  proper  c&cen  ci 
said  corporation,  or  in  such  other  manner  as  this  honorable 
Court  shall  direct,  thereby  conmianding  the  said  corporation, 
by  its  proper  officers,  or  in  such  manner  as  this  Court  shall 
direct,  to  appear  before  your  Honors  at  a  certain  day,  th^i 
and  there  to  answer  the  premises,  and  to  stand  and  abide 
such  order  and  decree  therein  as  shall  be  agreeable  to  Equity, 
and  good  conscience. 

To  this  bill  a  demurrer  was  filed.  And  the  cause  was  ar- 
gued upon  the  demurrer  by  W.  Pitt  Fesienden,  for  the  com- 
pany, and  by  Wm.  P.  Prebk,  for  the  plaintiff.  The  aigumeots 
will  sufficiently  appear  in  the  opinion  of  the  Court,  and  are 
not  therefore  here  repeated. 


OCTOBBR  TERM,  184a  653 

Mitchell  V.  Great  WerkB  MiUing  and  MaBufactoring  Company. 

Story,  J.  —  Two  objections  have  been  taken,  on  the  part 
of  the  defendants,  (1).  That  the  noatter  of  the  bill,  although 
for  an  acooant,  is  compfetely  remediable  at  law,  and,  there- 
fore, not  the  fit  subject  matter  of  a  bill  in  Equity.     (2).  That 
the  Circuit  Court  has  not  jurisdiction  in  this  case  in  bank- 
ruptcy under  the  Bankrupt  Act  of  1841,  ch.  9.     In  the  judg- 
ment of  this  Court,  neither  objection  is  maintainable ;  and  I 
will  shortly  proceed  to  state  the  reasons  of  this  determination. 
As  to  the  first  objection,  it  is  certainly  true,  that,  in  matters 
of  account,  Courts  of  Equity  possess  a  concurrent  jurisdiction, 
in  most  if  not  in  all  cases,  with  Courts  of  law.     In  the  present 
case,  taking  the  statements  of  the  bill  to  be  true,  which  we 
must  upon  the  demurrer,  it  seems  to  us  not  only  dear,  that  it 
is  a  case  fit  for  the  interposition  of  a  Court  of  Equity,  but  that 
it  is  emphatically  so,  as  one  where  a  Court  of  law  could  not 
render  any  justice  in  the  matter ;  or,  if  any,  it  must  be  a  very 
crippled  and  imperfect  redress.     It  is,  indeed,  impossible  to 
read  the  bill  and  not  to  feel,  that  some  of  the  claims  there  set 
up,  Gcmsidering  the  compUcations  and  changes  of  interests  of 
the  parties,  cannot  be  adequately  examined  or  |Mt)perly  dis- 
posed of  except  in  a  Court  of  Equity. 

But  the  more  material  consideration  is  that,  which  respects 
the  jurisdiction  of  this  Court  to  maintain  the  bill  under  the 
Bankrupt  Act  of  1841,  ch.  9,  as  it  is  a  case,  which  would  not 
otherwise  fall  within  its  general  jurisdiction.  Ai  the  threshold 
of  the  aigument,  we  are  met  with  the  suggestion,  that  when 
the  act  was  before  Congress,  the  opposite  doctrine  was  then 
Doaintained  in  the  House  of  Representatives,  and  it  was  con- 
fidently stated,  that  no  such  jurisdiction  was  conferred  by  the 
act,  as  is  now  insisted  on.  What  passes  in  Coi^ress  upon  the 
discussion  of  a  bill  can  hardly  become  a  matter  of  strict  ju- 
dicial inquiry ;  and  if  it  were,  it  could  scarcely  be  affirmed, 
that  the  opinions  of  a  few  members,  expressed  either  way, 
are  to  be  considered  as  the  judgment  of  the  whole  House,  or 
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even  of  a  majority.  But,  in  truth,  little  reliance  can  or  ought 
to  be  placed  upon  such  sources  of  interpretation  of  a  statute. 
The  questions  can  be,  and  rarely  are,  there  debated  upon 
strictly  legal  grounds,  with  a  full  mastery  of  the  subject  and 
of  the  just  rules  of  interpretation.  The  aigumenta  are  gen- 
erally of  a  mixed  character,  addressed  by  way  of  objection,  or 
of  support,  rather  with  a  view  to  carry  or  defeat  a  bill,  than 
with  the  strictness  of  a  judicial  decision.  But  if  the  House 
entertained  one  construction  of  the  language  of  the  bill,  rum 

m 

corutaty  that  the  same  opinion  was  entertained  either  by  the 
Senate  or  by  the  President ;  and  their  opinions  are  certainly, 
in  a  matter  of  the  sanction  of  laws,  entitled  to  ajs  great  weight 
as  the  other  branch.  But  in  truth,  Courts  of  justice  are  not 
at  Uberty  to  look  at  considerations  of  this  sort  We  are  bound 
to  interpret  the  act  as  we  find  it,  and  to  make  such  an  inter- 
pretation as  its  language  and  its  apparent  objects  require. 
We  must  take  it  to  be  true,  that  the  Legislature  intend 
precisely  what  they  say,  and  to  the  extent,  which  the  provi- 
sions of  the  act  require  for  the  purpose  of  securing  their  just 
operation  and  effect.  Any  other  course  would  deliver  over 
the  Court  to  interminable  doubts  and  difficulties ;  and  we 
should  be  compelled  to  guess  what  was  the  law,  from  the 
loose  commentaries  of  different  debates,  instead  of  the  pre- 
cise enactments  of  the  Statute.  Nor  have  there  been  wanting 
illustrious  instances  of  great  minds,  which,  after  they  had,  as 
legislators,  or  commeatators,  reposed  upon  a  short  and  hasty 
opinion,  have  deliberately  withdrawn  from  their  first  impres- 
sions, when  they  came  upon  the  judgment  seat  to  re-examine 
the  statute  or  law  in  its  full  bearings. 

Passing  from  these  considerations,  which  have  been  drawn 
from  us  by  the  suggestions  at  the  bar,  let  us  look  at  the  actual 
provisions  of  the  Bankrupt  Act  of  1841,  ch.  9.  And  here,  in 
order  to  ascertain  the  jurisdiction  of  the  Circuit  Court,  we 
must  first  examine  what  is  the  jurisdiction  given  to  the  Dis- 
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trict  Court.  The  6th  section  of  the  act  declares,  <'  That  the 
District  Coart  in  every  District  shall  have  jurisdiction  in  all 
matters  and  proceedings  in  bankruptcy,  arising  under  this  act, 
and  any  other  act,  which  may  hereafter  be  passed  on  the  sub- 
ject of  bankruptcy  ;  the  said  jurisdiction  to  be  exercised  sum- 
marily, in  the  nature  of  summary  proceedings  in  Equity/' 
And  then,  not  by  way  of  restriction,  but  of  explanation,  if  not  of 
enlargement  of  the  objects  of  this  jurisdiction,  it  proceeds  to  de- 
clare :  ^^  And  the  jurisdiction  hereby  conferred  on  the  District 
Court  shall  extend  to  all  cases  and  controversies  in  bankruptcy, 
arising  between  the  bankrupt  and  any  creditor  or  creditors, 
who  shall  claim  any  debt  or  demand  under  the  bankruptcy ; 
to  all  such  creditor  and  creditors,  and  the  assignee  of  the 
estate,  whether  in  office  or  removed  ;  to  all  cases  and  contro- 
versies between  such  assignee  and  the  bankrupt ;  and  to  all 
acts,  matters,  and  things  to  be  done  under  and  in  virtue  of  the 
bankruptcy,  until  the  final  distribution  and  settlement  of  the 
estate  of  the  bankrupt,  and  tlie  close  of  the  proceedings  in 
bankruptcy."  Now,  it  seems  to  us,  impossible  to  doubt,  that 
the  object  of  these  clauses,  which  are  sufficiently  broad  and 
comprehensive  for  the  purpose  of  giving  the  District  Court 
complete  jurisdiction  to  accomplish,  of  itself,  all  the  purposes 
of  the  Act,  and  to  enable  it,  independently  of  any  other  juris- 
diction, to  begin,  continue,  and  end,  all  such  proceedings  as 
might  be  necessary  and  proper,  in  an  equitable  view,  jto  ac- 
complish the  entire  settlement  and  final  distribution  of  the 
bankrupt's  estate.  To  us  it  seems  perfectly  clear,  that  Con- 
gress possess  a  complete  constitutional  authority  to  enact  such 
a  law  for  such  an  object ;  for  the  judicial  power,  by  the  con- 
stitution, extends  "  to  all  cases  in  law  and  equity,  arising  under 
this  constitution  and  the  laws  and  treaties  made,  or  which 
shall  be  made  under  their  authority  ; "  and  further,  Congress 
are  authorised  by  the  constitution,  '^  to  pass  uniform  laws  on 
the  subject  of  bankruptcies  throughout  the  United  States." 
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The  judicial  power  has,  in  this  respect,  under  the  constitution, 
always  been  construed  to  be  co-extensive  with  the  legislatiTe 
powers,  upon  the  plain  ground,  that  the  constitution  meant  to 
provide  ample  means  to  accomplish  its  own  ends  by  its  own 
Courts.     Now,  looking  to  the  many  objects  and  purposes  o( 
the  Bankrupt  Act  of  1841,  ch.  9,  it  would  seem  strange^  that 
Congress  shodld  not  have  provided  aQ  the  necessary  and  prop- 
er means  to  accomplish  all  its  purposes.      It  is  clear,  that 
Congress  has  no  right  to  require,  that  the  State  Courts  shall 
entertain  suits  for  such  objects  and  purposes.     The  States^  in 
providing  their  own  judicial  tribunals,  have  a  right  to  Hmit, 
control,  and  restrict  their  judicial  functions,  and  jurisdiction, 
according  to  their  own  mere  pleasure.     They  may  refuse  to 
allow  suits  to  be  brought  there  ^  arising  under  the  laws  of  the 
United  States  "  for  many  just  reasons ;  first,  that  Congress  are 
bound  to  provide  such  tribunals  for  themselves ;  secondly,  that 
State  Courts  are  not  subject  to  the  legislation  of  Congress 
as  to  their  jurisdiction ;   thirdly,  that  it  may  most  materially 
interfere  with  the  convenience  of  their  own  Courts,  and  the 
rights  of  their  own  citizens,  and  be  attended  with  great  ex- 
pense to  the  State,  as  well  as  great  delays  in  the  administra- 
tion of  justice,  to  allow  their  Courts  to  be  crowded  with  suits, 
arising  under  the  laws  of  the  United  States ;  and  fourthly,  as 
in  the  present  case,  that  it  would  involve  the  State  Courts  in 
almost  endless  examinations  and  discussions  of  the  principles 
and  bearings  of  the  bankrupt  law,  confessedly  a  system  novel 
in  our  jurisprudence,  intricate  in  its  details,  and  involving 
questions  exceedingly  complicated  and  difficult  in  its  practical 
operation.      Suppose,  upon  considerations  of  this  sort,  any 
State  legislature  should  prohibit  its  own  Courts  from  taking 
c(^izance  of  any  causes  arising  under  the  bankrupt  act,  no 
one  could  doubt,  that  it  was  a  perfectly  constitutional  exercise 
of  authority,  and  not  justly  to  be  complained  of,  as  a  want  of 
comity  or  of  justice.    A  due  regard  of  a  State  to  its  own  rights. 
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and  its  duties  to  its  own  citizens,  might  require  such  a  course, 
in  order  to  prevent  oppressive  delays,  and  obstructions  in  the 
aetual  administration  of  home  justice ;  and,  at  all  events,  might 
justify  it  in  preferring  such  claims  to  those,  belonging  appro- 
priately to  Uie  national  jurisdiction.  Besides  all  these  con- 
siderations, there  is  one,  which  cannot  but  be  deemed  of 
paramount  importance  in  the  administration  of  a  system  of 
bankruptcy.  It  is  uniformity,  promptitude,  regularity,  and 
efficiency  in  ^carrying  into,  efiect  all  its  provisions.  The 
Cknirts,  which  are  to  administer  such  a  system,  must  possess 
not  only  jurisdiction  at  law,  but  in  Equity ;  not  only  a  right 
to  proceed  in  a  formal  way,  but  to  act  summarily ;  not  only 
to  hold  regular  terms,  but  to  be  always  open ;  not  only  to  be 
bound  to  act,  but  to  be  governed  by  uniform  rules  and  princi- 
{Jes  of  interpretation  and  action,  at  least,  as  far,  as  from  the 
divensity  of  human  judgments,  such  uniformity  of  rules,  prin- 
ciples, and  proceedings,  can  be  looked  for  in  practice.  But 
what  can  be  expected  from  a  hundred  of  State  Courts,  or- 
ganized upon  no  uniform  system,  governed  by  no  uniform 
jurisprudence,  and  in  their  jurisdiction  and  modes  of  proceed- 
ing, admitting  of  almost  endless  diversities  of  practice  and  ac- 
tion ?  So  far  from  any  system  of  bankruptcy  being  capable 
of  any  uniformity  of  action  throughout  the  United  States, 
under  such  circumstances,  it  would  be  in  no  two  States,  per- 
haps in  no  two  tribunals  of  the  same  State,  the  same.  And  if 
every  decision  in  a  State  tribunal  was  to  be  subject  to  the 
appellate  jurisdiction  of  the  Supreme  Court  of  the  United 
States,  instead  of  the  proceedings  in  bankruptcy  being  com- 
pleted, as  the  Act  of  1841,  ch.  9,  ^  10,  manifestly  contem- 
plates, within  two  years  from  their  commencement,  a  half 
century  might  elapse  before  such  a  consummation. 

Now,  it  is  precisely  because  considerations  of  this  sort  could 
not  be  supposed  to  escape  the  notice  of  Congress,  but  must 
have  pervaded  the  whole  purposes  of  legislation  on  the  sub- 
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ject  of  bankruptcy,  that  we  should  be  utterly  surprised,  if 
adequate  provisions  were  not  made  in  the  Act  of  1841,  eh.  9, 
to  carry  the  entire  system  into  effect,  through  the  instrument 
tality  of  the  Courts  of  the  United  States,  over  which  Congress 
possess  a  complete  authority,  subject  to  no  foreign  control, 
or  government,  or  obstruction.  It  was  not  necessary  to  say, 
that  the  Courts  of  the  United  States  should  possess  exclusive 
jurisdiction.  It  was  only  necessary  to  say,  that  they  should 
possess  full  jurisdiction,  and  to  leave  to  the  State  Courts  the  ex- 
ercise of  any  concurrent  jurisdiction,  which  they  could  or  might 
rightfully  maintain.  In  this  way,  it  would  naturally  follow, 
that  after  a  little  experience  in  the  workings  of  the  system, 
with  the  aid  of  some  amendments  by  Congress,  the  Courts  of 
the  United  States  would  soon  attain  punctuality,  uniformity, 
and  promptitude,  in  administering  the  system,  so  as  to  accom- 
plish in  the  fullest  manner  all  the  ends  of  private,  as  well  as  of 
public  justice. 

Now,  as  it  seems  to  us,  this  very  object  was  designed  to  be 
attained,  and  can  be  attained  by  the  provisions  of  the  6th  sec- 
tion of  act  of  1841,  ch.  9,  already  cited,  if  we  give  to  the 
words  their  natural,  and  appropriate  meaning,  and  infuse  into 
them  no  subtleties,  or  doubts,  or  refinements,  grounded  upon 
the  supposed  intentions  of  Congress,  or  upon  technical  doc- 
trines, or  upon  particular  local  policy.  If  ever  there  can  be  a 
case  for  the  application  of  a  liberal  interpretation  of  an  act 
from  its  apparent  objects^  as  well  as  from  the  argument  ab  «n- 
convenientii  it  seems  to  us,  that  this  is  the  very  case,  which 
will  most  forcibly  illustrate  its  propriety  and  cogency.  Let 
us  look  for  a  moment  at  some  of  the  provisions  of  the  act  to 
see,  what  the  Courts,  sitting  in  bankruptcy,  are  required  to 
do.  We  have  already  seen,  by  the  10th  section  of  the  act  of 
1841,  that  it  is  required,  <<  That  all  the  proceedings  in  bank- 
ruptcy in  each  case  shall,  if  practicable,  be  finally  adjusted, 
settled  and  brought  to  a  close  by  the  Court  within  two  years 


OCTOBER  TERM,  1843.  659 

Mitchell  V.  Great  Works  Milling  and  Manufacturing;  Company. 


after  the  decree  declaring  the  bankruptcy."  How  is  this  to 
be  done,  unless  the  Court  possesses  jurisdiction,  co-extensive 
with  all  the  subject  matters  in  bankruptcy,  to  enforce  and  ad- 
just all  claims  7  How  can  this  be  enforced,  if  the  entire  juris- 
diction to  collect  debts,  and  to  settle  controversies  in  bank- 
ruptcy, belongs  exclusively  to  the  State  Courts  ?  What  con- 
trol can  the  Courts  of  the  United  States,  sitting  in  bankruptcy, 
exercise  over  the  State  Courts  to  regulfite,  or  to  speed  their 
proceedings  ?  Besides  ;  The  same  section  of  the  act  declares, 
*^  That,  in  order  to  insure  a  speedy  settlement  and  close  of 
the  proceedings  in  each  case  in  bankruptcy,  it  shall  be  the 
duty  of  the  Court  to  order  and  direct  a  collection  of  the  as- 
sets, and  a  reduction  of  the  same  to  money,  and  a  distribution 
thereof,  at  as  early  periods  as  practicable,  consistently  with  a 
due  regard  to  the  interests  of  the  creditors."  Now,  here  the 
end  is  required  of  the  Court ;  and  can  it  reasonably  be  doubt- 
ed, that  the  means  are  also  given  to  the  Court  to  accomplish 
it  ?  Construe  the  clause  in  the  6th  section  of  the  act  of  1841 , 
where  it  extends  the  jurisdiction  of  the  District  Courts  "  to  all 
acts,  matters,  and  things  to  be  done  under,  and  in  virtue  of 
the  bankruptcy,  until  the  final  distribution,  and  the  settlement 
of  the  estate  of  the  bankrupt,  and  the  close  of  the  proceedings 
in  bankruptcy,"  to  include  the  jurisdiction  to  entertain  suits  to 
adjust  all  adverse  claims,  and  to  collect  ail  outstanding  debts 
(as  its  terms  are  sufficiently  comprehensive  to  include),  and 
we  have  exactly  such  a  jurisdiction,  commensurate  to  the  end. 
Construe  it  otherwise,  and  the  Court  sitting  in  bankruptcy  is 
left  crippled  and  maimed ;  and  we  require  it  to  move  onward, 
when  it  is  chained  to  the  earth. 

These  are  some  of  the  grounds,  which  satisfy  our  minds, 
that  Congress  did  not  intend  to  leave  the  bankrupt  system,  for 
its  practical  operation,  or  success,  or  efficiency,  to  the  good 
pleasure,  or  discretion  of  the  States,  or  to  their  voluntary  and 
gratuitous  efforts  to  enforce  or  sustain  it.     Congress  meant  to 
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provide  a  system  capable  of  entire  self  execution  by  the  na- 
tional tribunals,  without  the  assistance  or  co-operation  of  the 
States,  if  the  parties  interested  should  choose  to  rely  upon  the 
national  arm.  The  jurisdiction  given  to  the  District  Courts 
is,  as  we  construe  it,  ample  for  all  such  purposes ;  and  we  see 
no  reason,  why  the  general  language,  in  which  it  is  given, 
should  be  restricted,  so  as  to  defeat  a  single  purpose  of  the 
act. 

Such  then  being  in  our  judgment  the  jurisdiction  given  by 
the  Act  of  1841,  ch.  9,  to  the  District  Courts,  we  are  next  led 
to  the  consideration  of  the  jurisdiction  of  the  Circuit  Court ; 
and  if,  as  we  think,  the  District  Court  would  have  complete 
jurisdiction  of  the  present  case,  we  think,  that  there  can  be  no 
doubt,  that  this  Court  also  possesses  it  under  the  8th  section  of 
the  Bankrupt  Act  of  1 841 ,  ch.  9.  That  section  declares,  *'  That 
the  Circuit  Court  within  and  for  the  district,  where  the  decree 
of  bankruptcy  is  passed,  shall  have  concurrent  jurisdiction 
with  the  District  Court  of  the  same  district  of  all  suits  at  law 
and  in  Equity,  which  may  and  shall  be  brought  by  any  as- 
signee of  the  bankrupt  against  any  person  or  persons  claiming 
an  adverse  interest,  or  by  such  person  against  such  assignee, 
touching  any  property  or  rights  of  property  of  said  bankrupt, 
transferable  to  or  vested  in  such  assignee."  Now,  there  can- 
not be  a  doubt,  that  a  debt  claimed  by  and  due  to  the  bank- 
rupt from  any  person  is  '^  a  right  of  property  "  in  the  bank- 
rupt. Every  chose  in  action  is  a  right  of  property,  assignable 
in  Equity,  if  not  at  law ;  ^  and  it  is  clearly  assignable  under 
the  bankrupt  act ;  for  that  act  declares  (^  3),  that  upon  the  de- 
cree in  bankruptcy,  "  All  the  property  and  rights  of  property, 
of  every  name  and  nature,  real,  personal,  or  mixed,  of  every 
bankrupt,  &c.  shall  be  deemed  vested  by  force  of  the  same 
decree  in  the  assignee,"  &c. ;  and  the  assignee  is  by  the  same 


1  See  Gray  v.  BetmeU  (3  Mete.  R.  523, 531). 
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section  vested  with  full  power  and  authority  to  sue  for  the 
same,  as  fully,  to  all  intents  and  purposes,  as  the  bankrupt 
himself  might  at  the  time  of  his  bankruptcy.     The  debtor  in 
every  such  case  is  necessarily  in  the  sense  of  the  act  an  ad- 
verse party  ;  if  he  were  not,  he  would  pay  the  debt  or  claim ; 
and  his  very  resistance  of  it,  upon  suit  brought,  shows  him  to 
be,  in  form  as  well  as  in  fact,  an  adverse  party.     So  that, 
upon  the  plain  terms  and  import  of  the  section,  the  jurisdic- 
tion of  the  Circuit  Court  would  become  unquestionable  in  the 
present  case.     And,  indeed,  as  it  is  a  concurrent  jurisdiction 
with  the  District  Court  (designed  doubtless  to  aid  that  Court 
in  cases  of  grave  doubt  and  difficulty),  it  also  shows,  that  this 
very  class  of  cases  was  deemed  to  be  within  the  jurisdiction  of 
the  District  Court,  by  and  in  virtue  of  the  6th  section  of  the 
act  already  referred  to.     Each  section  reflects  a  strong  light 
upon  the  other,  and  establishes  the  intention  of  Congress  to 
be,  that  its  own  Courts  should  possess  a  plenary  jurisdiction 
over  all  cases  and  controversies,  connected  with  and  growing 
out  of  any  bankruptcy.^ 

Upon  the  whole,  our  opinion  is,  that  the  demurrer  should 
be  overruled. 


Oliver  M.  Whipple 

V. 

The  Cumberland  Manufacturing  Company. 

WuBRK  A.  brought  an  action  agrainst  B.  for  flowing  back  the  water  of  the 
river  Presampacot,  to  tlie  injury  of  hia  rights,  as  Riparian  proprietor, 
and  to  the  obstruction  of  his  mills ',  It  was  held,  that  if  the  plaintiff 
could  prove,  that  the  natural  flow  of  the  stream  was  changed  by  any 
person,  not  haying  a  legal  right  to  change  it,  he  could  recover  nominal 
damages,  although  no  actual  mjory  had  been  thereby  occasioned  to  him. 

1  See  S.  P.  Ex  park  City  Bank  ofJSTew  Orleans  (3  Howard  Sup.  Ct.  R. 
and  7  Law  Reporter,  553). 
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Wherever  a  wrong  is  done  to  a  right,  the  law  imports  damage ;  and  if  no 
substantial  injury  be  proved  to  be  thereby  occasioned,  nominal  damages 
will  be  given  in  support  of  the  right. 

In  such  cases,  if  the  plaintiff  establish  his  right  of  action,  the  jury  may,  if 
they  choose,  give  him  sueh  damages  as  will  fully  indemnify  him  beyond 
what  the  taxed  costs  would  reach,  and  may  take  into  consideration  coun- 
sel fees,  and  other  necessary  expenses,  fairly  incurred  by  him  in  the  case. 

A  verdict  will  not  be  set  aside,  in  a  case  of  tort,  for  excessive  damages,  un- 
less it  clearly  appear,  that  the  jury  committed  some  gross  and  palpable 
error,  or  acted  under  some  improper  bias,  influence,  or  prejudice,  or  have 
totally  mistaken  the  rules  of  law  by  which  the  damages  are  to  be  regu- 
lated. 

Action  on  the  case  for  flowing  back  the  water  of  the  river 
Presumpscot,  in  the  town  of  Gorharo,  Maine,  to  the  injury  of 
the  rights  of  the  plaintiff,  as  a  riparian  proprietor,  and  also  to 
the  injury  and  obstruction  of  the  piaintifTs  mills,  situated  at 
or  near  Gambo  Falls,  on  the  same  river.  The  declaration 
contained  various  counts,  ailing  the  gravamen  in  various 
ways,  in  some  of  which  the  injury  was  asserted  to  be  by  fk>w- 
ing  back  the  water,  so  as  to  obstruct  the  plaintiff's  mills  in 
their  due  operation,  and  in  others,  an  injury  also  to  the  lands 
of  the  plaintiff,  as  a  riparian  proprietor  on  the  same  river. 
The  cause  was  tried  at  the  adjournment  of  the  May  Term, 
1842,  upon  the  general  issue  ;  and  a  verdict  was  found  for  the 
plaintiff  for  $1400. 

At  the  trial  it  wsis  adnodtted,  on  the  part  of  the  defendants, 
that  the  plaintiff  was  the  owner  of  the  mills,  and  mill  privilege, 
and  lands  on  the  river  Presumpscot,  described  in  his  declara- 
tion, to  which  the  injury  was  alleged  to  be  done.  It  was  also 
admitted,  on  the  part  of  the  plaintiff,  that  the  defendants  weie 
the  owners  of  the  Knight  Dam,  so  called,  and  the  mill  privi- 
lege erected  thereon,  which  was  situate  lower  down  on  the 
same  stream  than  the  plaintifi's  mills  and  lands ;  and  that 
the  defendants,  as  such  owners,  were  entitled  to  flow  back  the 
water  of  the  river  as  far  and  as  high  as  it  had  been  flowed 
back  by  the  Knight  Dam,  which  had  been  erected  about 


OCTOBER  TERM,  1843.  663 


Whipple  V.  The  Cumberland  Manafactnring  Company. 

1786  or  1787,  they  having  succeeded  to  all  the  rights  of  the 
proprietors  of  the  Knight  Dam,  and  the  privileges  thereof. 
The  main  controversy  at  the  trial  turned  upon  this,  whether 
the  W'ater  was  flowed  back  further  than  it  was  by  the  old 
Knight  Dam,  which  was  affirmed  by  the  plaintifT,  and  denied 
by  the  defendants  ;  and  also  whether  it  flowed  back  so  as  to 
obstruct  the  plaintiffs  mills  and  mill  privilege,  which  was  af- 
firmed by  the  plaintiff,  and  denied   by  the  defendants.     A 
great  deal  of  evidence  was  introduced  to  these  points  on  both 
sides,  and  was  submitted  to  the  jury. 

Stobt,  J.,  in  summing  up   to  the  jury,  after  stating  the 
various  facts  offered  in  evidence  by  the  parties,  said ;  The 
real  question  between  the  parties  is,  whether  the  water  is  now 
flowed  back  by  the  defendants  upon  the  plaintiff's  lands  and 
mills,  or  upon  either  of  them,  higher  and  further  than  the 
Knight  Dam  had  formerly  flowed  it  back.     One  means  of  as- 
certaining this  is  to  ascertain,  whether  the  new  dam,  now 
erected  on  the  Knight  Dam,  is  higher  than  the  old  dam  ;  for 
if  it  is,  that  will,  of  itself,  afford  a  strong  inference,  that  the 
water  is  flowed  back  higher  and  further ;  for  water  will  obey 
the  ordinary  operations  of  the  law  of  nature.     Streams  do  not 
flow  backwards  in  the  ordinary  course  of  things,  unless  there 
be  some  obstruction  below  to  interfere  with  their  usual  pass- 
age.    Another  means  doubtless  is  to  ascertain,  whether,  in 
point  of  feet,  the  water  does  now  ordinarily  flow  backwards 
higher  and  further  than  formerly.     Thus,  for  example,  if  it 
now  ordinarily  does  drown  or  cover  lands,  or  rocks,  or  banks 
in  the  stream,  which  were  not  formerly  so  drowned  or  cover- 
ed in  the  ordinary  course  of  the  river ;  or  if  the  mills  of  the 
plaintiff  are  now  subjected  to  stoppage  and  obstruction  from 
back  water  in  the  ordinary  state  of  the  river,  which  did  not  for- 
merly take  place,  that  also  would  furnish  grounds,  from  which 
the  jury  might  infer,  that  the  present  dam  was  higher  than  the  old 
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Knight  Dam.  But  flowage.  back,  occasioned  by  extraordinary 
freshets,  or  by  other  distinct  causes,  in  no  wise  connected 
with  any  supposed  increased  height  of  the  Knight  Dam,  ought 
not  to  be  allowed  to  have  any  influence  upon  the  minds  of 
the  Jury  against  the  defendants  in  the  present  cause. 

In  respect  to  the  right  of  the  plaintiff  to  maintain  the  pres- 
ent suit,  it  is  not  indispensable  for  him  to  show,  that  the 
water  is  flowed  back  by  the  defendants,  so  as  actually  to 
obstruct  and  stop  the  operation  of  his  mills.  There  is  evi- 
dence for  the  Jury  to  consider  on  this  point ;  and  if  they  are 
of  opinion,  that  such  a  stoppage  and  obstruction  did  exist,  by 
the  act  of  the  defendants,  they  ought  to  give  damages  therefor 
to  the  plaintifi*.  On  the  other  hand,  if  the  defendants  flowed 
back  the  water  by  increasing  the  height  of*  the  Knight  Dam 
beyond  that  of  the  old  Knight  Dam,  so  aB  to  drown  or  cover 
a  portion  of  the  plaintifi^s  land,  that  also  would  be  a  ground  for 
giving  him  damages  therefor.  Indeed,  the  principle  of  law 
goes  much  further ;  for  every  riparian  proprietor  is  entitled 
to  have  the  stream  flow  in  its  natural  channel,  as  it  has  been 
accustomed  to  .flow,  without  any  obstruction  by  any  mill  or 
riparian  proprietor  below  on  the  same  stream,  unless  the  lat- 
ter has  acquired  such  a  right  by  long  user,  or  by  purchase,  or 
in  some  other  mode,  which  the  law  recognises  as  conferring  a 
title  on  him.^  And  if  any  mill  or  riparian  proprietor  below 
on  the  same  stream  does,  without  any  such  title,  undertake  to 
obstruct  or  change  the  natural  stream,  then,  although  the  ri- 
parian proprietor  above  cannot  establish  in  proof,  that  he  has 
sufiered  any  substantial  damage  thereby,  still  he  is  entitled 
to  recover  nominal  damages,  as  it  is  an  invasion  of  his 
rights,  and  would,  if  acquiesced  in,  make  the  tort  thus  done  to 

I  See  TyfixT  v.  W^inson  (4  Mason  R.  497) ;  Majstm  v.  HO/  (5  Barn.  & 
Aid.  R.  1);  fVUliamson  v.  Morland  (2  Barn.  &  Cresw.  910);  JFHght  v. 
Hotvard  (1  Sim.  &l  Stu.  190);  Blanchard  v.  Bakar  (8  Greenl.  253,  266); 
3  Kent  Com.  Lect  52,  p.  439. 
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him  ripen  by  long  user  into  a  right  against  the  party.    In  short, 
wherever  a  wrong  is  done  to  a  right,  the  law  imports,  that 
there  is  some  damage  to  the  right,  and,  in  the  absence  of  any 
other  proof  of  substantial  damage,  nominal  damages  will  be 
ghren  in  support  of  the  right.     This  is  a  well-known  and  well- 
settled  doctrine  in  the  law,  and  has  been  fully  recognised  in 
this  Court.^ 
'  In  respect  to  damages,  in  cases  of  this  sort,  whex«  the  plain. 
tiff  comes  to  vindicate  his  right  against  an  injury  by  wrong- 
doers, if  he  establishes  his  right  of  action,  the  jury  have  a  right, 
if  they  choose,  to  give  him  such  damages  as  will  fully  in- 
demnify him,  beyond  what  the  costs  taxed  in  the  cause  will 
reach.     In  considering  what  is  the  proper  amount  or  measure 
of  damages,  they  are  at  liberty  to  take  into  consideration  the 
necessary  expenses  of  fees  to  counsel,  and  other  necessary  ex- 
penses, to  which  the  plaintiff  has  been  put  in  the  progress  of  the 
cause,  and  by  the  nature  of  the  defence,  beyond  what  he  will 
be  indemnified  for  by  the  taxable  costs.     It  might  otherwise 
happen,  that  a  plaintiff  might  be  grievously  injured,  or  suflfer 
great  pecuniary  losses,  by  his  endeavors  to  vindicate  his  right 
against  mere  wrong-doers.     The  Jury  are  not,  indeed,  bound, 
under  such  circumstances,  positively  to  include  such  necessary 
expenses  in  the  damages.     What  the  Court  mean  to  say  is, 
that  they  are  at  liberty,  if  they  choose,  to  include  such  reason- 
able compensation  in  the  damages,  for  such  necessary  ex- 
penses,  as  they  may  think  were  properly  and  fiurly  incuired 
in  the  vindication  of  the  right  of  the  plaintiff.   And  with  these 
remarks  he  left  the  case  to  the  jury,  who  found  a  verdict  for 
the  plaintiff,  as  has  been  already  stated,  for  $  1400. 

Rand  and  Preble,  for  the  defendants,  afterwards  filed  a 
motion  for  a  new  trial,  which  was  as  follow^s : 

1  Wehb  V.  Th€  Portland  Mdnu/advring  Company  (3  Sumner  R.  189) ; 
BtOman  ▼.  Ihuity  (3  Faiif.  R.  407). 
VOL.  II.  84 
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*^  And  now,  after  verdict,  and  before  juc^ment,  the  defend- 
ants move  the  Court,  that  the  verdict  of  the  jury  returned  in 
this  case,  may  be  set  aside,  and  a  new  trial  granted  ;  because, 
the  Court  instructed  the  jury,  that  the  question  to  be  consid- 
ered and  decided  by  them  was,  whether  the  dam,  ^^ected  by 
the  defendants  and  now  standing  upon  their  premises,  is  or  is 
not  higher  than  the  Knight  dam :  whereas,  the  jury  should 
have  be^i  instructed,  that  the  question  to  be  considered  and^ 
decided  by  them  was,  whether  the  dam,  erected  by  the  de- 
fendants and  now  standing  upon  their  premises,  does  or  does 
not  cause  the  water  to  flow  back  upon  the  {daintiff 's  miUs  and 
mill  wheels,  more  than  the  Knight  dam  did. 

'<  And  also,  because,  the  Court  instructed  the  jury,  that  in 
estimating  the  damages  to  which  the  plaintiff  would  be  eoA- 
tled  (if  any),  ttey  should  allow  the  plaintiff,  in  addition  to  the 
actual  damages  sustained  by  the  flowage  of  his  mill  wheds 
and  mills,  such  further  sum  as  would  be  sufficient  to  indem- 
nify  him  for  all  expenses  incurred  by  said  plaintiff  in  the  prose- 
cution of  this  suit,  induding  all  counsel  fees :  whereas,  the 
jury  should  have  been  instructed,  that  the  plaintiff  (if  ^atitled 
to  recover  at  all),  could  recover  only  the  damages  actually 
sustained  by  him  in  consequence  of  the  flowage  of  water  upon 
his  mill  wheels,  there  bdng  no  evidence  or  pretence,  that  such 
flowing  was  done  vexatioudy,  or  maliciously,  but  only  under 
a  belief,  that  they  were  in  the  lawful  exerdse  of  thdr  own 
right. 

'<  And  also,  because,  the  damages  given  by  the  verdict  ef 
ihe  jury  in  this  case,  are  unreasonable  and  excessive,  no  actual 
damage  having  been  proved  to  have  been  sustained  by  the 
plaintiff,  or  any  evidence  introduced  tending  to  prove  any 
actud  damage  so  sustained ;  and  there  being  no  evidence  or 
pretence,  that  such  flowing  was  done  vexatiously  or  malicious- 
ly, but  only  under  a  belief,  that  they  were  in  the  lawful  exer- 
cise of  their  own  rights." 


OCTOBER  TERM,  184a  667 


Whipple  V.  The  Cumberland  Manufacturing  Company. 


The  motion  coming  on  for  argument  at  this  term,  Fessenden 
and  Debhisy  for  the  plaintiff,  resisted  the  motion.  They  in- 
sisted, that  the  charge  of  the  Court  upon  the  first  and  second 
points  was  not  correctly  stated.  As  to  the  first  point,  they 
said :  The  Court  did  not  say  the  on/y  queHion  to  be  settled 
and  decided  by  the  jury  was,  <'  whether  the  dam  erected  by 
the  defendants  is  or  is  not  higher  than  the  Knight  dam"  but 
it  called  the  attention  of  the  jury  to  the  fact,  that  the  defend- 
ants claimed  to  flow  back  the  water  of  the  river,  as  far  as  the 
Knight  dam  had  formerly  flowed  it  back  :  and  that  this  fact 
had  been  admitted  by  the  plaintiffs,  and  that,  as  one  means 
of  ascertaining,  whether  the  defendants  had  flowed  back  further 
than  they  had  a  right,  by  virtue  of  the  use  of  it  for  twenty 
years,  that  they  would  be  called  on  to  consider  and  decide, 
whether  the  dam  erected  by  the  defendants  is  or  is  not  higher 
than  the  Knight  dam. 

There  is  a  diminutiani  if  we  may  so  style  it,  of  the  chaige 
of  the  Judge.  He  did  charge  the  jury,  that  they  must  find 
that  the  defendants  did  cause  the  water  to  flow  back  upon 
the  plaintiff's  mills,  and  mill  wheels,  and  land,  more  than 
they  had  any  right  to  do,  and  more  than  the  Knight  dam 
did. 

One  mode  of  ascertaining,  whether  the  property  of  the 
plaintiff  had  been  trespassed  upon  by  the  defendants,  was  to 
find,  whether  the  Tiew  dam  was  higher  than  the  Knight  dam, 
as,  if  it  were  so,  the  inference  was  almost  a  necessary  one, 
that  the  new  dam  flowed  back  more  water  than  the  Knight 

dam. 

And  to  this  point  the  defendants  introduced  much  of  their 
testimony,  if  not  the  most  of  it ;  and  it  was  on  this  point,  that 
both  parties  strutted  to  carry  the  jury. 

It  was,  therefore,  not  only  proper,  but  absolutely  necessary 
for  the  Court  to  instruct  the  jury,  that  they  must  consider  and 
decide,  whether  the  dam  was  higher  than  the  Knight  dam. 
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This  it  did  do,  bat  it  did  more,  and  instracted  the  jury  in 
pect  to  the  whole  law  of  the  case. 

He  instructed  them,  that  riparian  proprietors  had  the  rights 
to  the  flow  of  the  stream  passing  by  and  over  their  lands,  as  it 
naturally  flowed,  and  that  any  one,  who  obstructed  such  flow, 
in  any  manner,  for  any  length  of  time,  infringed  upon  the  rights 
of  such  riparian  proprietor,  and  subjected  himself  to  the  action 
of  such  proprietor. 

And,  he  further  charged  the  jury,  that  the  rights  of  the 
riparian  proprietor  could  be  taken  away  from  him  only  by  a 
user  of  the  water,  inconsistent  with  such  rights,  for  a  period  of 
twenty  years,  in  which  case  the  acquiescence  of  such  ripariBa 
proprietor  in  such  infringement  of  his  rights  abridged  them  lo 
the  extent  of  such  infringement  of  such  rights,  and  no  further. 
He  also  instructed  the  jury,  that  it  was  an  infringement  of 
such  rights  to  flow  back  on  the  land  of  {he  riparian  proprietor, 
even  where  the  proprietor  had  not  appropriated  the  water  to 
the  use  of  machinery,  and  that  the  flow  of  the  stream  was  not, 
in  any  case,  to  be  disturbed ;  and  he  gave  to  the  jury  the  rea- 
son of  the  law,  that  twenty  years'  user  of  the  water  gave  title 
to  such  use,  and,  therefore,  the  first  infringement  must  be  re- 
sisted, or  the  wrong  might  be  suflered  to  ripen  into  a  right. 

And  this,  he  said,  was  the  universal  law  of  the  stream, 
governing  all  the  riparian  proprietors  on  the  stream.  And  it 
was  only  in  connexion  with  these  doctrines,  that  he  called  the 
jury  to  consider,  whether  the  Knight  dam  was  as  high  as  the 
new  one,  or  rather,  whether  the  new  dam  was  any  higher  than 
the  Knight  dam.  And  the  jury  could  not  have  mistaken  this 
direction. 

With  these  general  directions,  therefore,  it  was  for  the  jury 
to  decide,  whether  the  new  dam  was  higher  than  the  Knight 
dam,  and  the  direction  was  correct.  He  is  sustained  by  the 
following  authorities :  2  Chitty  on  Pleadings,  600 ;  Mason  v. 
Hill  (5  Bam.  &  Aid.  1) ;    mUiam  v.  Morland  (2  Bam.  & 
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Cres.  910) ;  Frankum  v.  Earl  of  Falmouth  et  al.  (6  Carr. 
&  Payne,  529)  ;  Wright  v.  Howard  (1  Sim.  &  Stu.  190)  ; 
Hazard  v.  Rolinson  (3  Mason,  272)  ;  Tyler  v.  Wilkinson 
(4  Mason,  .497)  ;  JTeftJ  v.  Portland  Manufacturing  Company 
(3  Sumner,  189) ;  Blanchard  v.  Batcr  (8  Green.  253,  266)  ; 
3  Kent  Ck>m.  Lect.  42,  p.  439,  3d  ed. 

This  being  the  state  of  the  law,  we  say,  that  the  Judge  did 
right  to  charge  the  jury  to  examine,  whether  the  new  dam  was 
higher  than  the  Knight  Dam,  as  one  of  the  modes  of  ascertain- 
ing, whether  the  defendants  flowed  back  the  river  more,  than 
by  user  for  twenty  years  or  grant,  they  had  acquired  a  right  to 
flow  back  on  the  land  of  the  plaintifl*,  as  far  as  they  were 
proved  to  have  flowed  it. 

As  to  the  second  point,  they  said :  The  Judge  did  not 
charge  the  jury  in  the  words,  or  to  the  import,  conveyed  in 
the  second  cause  for  a  new  trial.  His  chaise  was  in  substance 
and  efiect  this :  ^^  That  the  jury  had  a  right,  in  considering  the 
damage  the  plaintifi*  had  sustained,  to  allow  such  a  sum  as 
will  remunerate  the  plaintifl*  for  the  expenses  incurred  by  him 
in  protecting  and  vindicating  his  rights,  and  in  pursuing  his 
remedy ;  that  the  plaintifi*  had  a  right  to  a  perfect  indemnity 
for  the  wrongs  and  injury  he  had  sustained,  and  that  the  ex- 
penses, to  which  he  had  been  put,  were  legitimate  subjects 
for  the  consideration  of  a  jury."  But  he  did  not  charge 
the  jury,  that  they  might  allow  the  fee  of  counsel,  eo  nomine. 
They  added,  that  they  were  prepared  to  vindicate  the  doc- 
trine stated  in  the  second  point,  even  if  such  had  been  the 
chaige  to  the  jury. 

But  the  Court  said,  that  the  charge  had  been  wholly  mis- 
conceived, which  had  been  given  to  the  jury,  upon  the  first 
and  second  points ;  and,  therefore,  upon  these  points,  the 
case  was  not  arguable.  The  charge  was,  in  fact,  that,  which 
has  been  already  stated. 

Rand  and  Prehk  then  said,  that  they  should  confine  their 
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argument  to  the  third  and  last  point,  ^t  the  damages  w&e 
excessive  and  unreasonable. 


Fess€7%den  and  DthhU  argued,  That  the  damages  allowed 
were  but  a  reasonable  indemnity  for  the  plaintiff,  consider- 
ing the  nature  of  the  suit,  the  protracted  character  of  the 
controversy,  and  the  necessary  expenses  incurred  to  vindicate 
it.  They  cited  and  relied  on  The  Boston  Manufaciwring 
Company  v.  FisJc  (2  Mason,  R.  119)  ;  Bracegirdh  v.  Orford 
(2  Maule  Sl  Selw.  77)  ;  Carter  v.  American  Insurance  Com- 
pany (3  Peters,  R.  307);  Conrad  v.  Nichols  (4  Peters, 
R.  309)  ;  BeU  v.  Cunningham  (3  Peters,  R.  84)  ;  T%urston  v. 
Martin  (5  Mason,  R.  591)  ;  Coffin  v.  Coffin  (4  Mass.  R.4I); 
Leeman  v.  Allen  (2  Wils.  R.  160)  ;  Huckle  v.  Money  (2  Wife. 
R.  205,  214)  ;  Sampson  v.  Smith  (15  Mass.  R.  367) ;  Boies 
v.  M'AUister  (3  Fairf.  R.  308). 

Stort,  J.  —  We  are  of  opinion,  that  the  motion  for  the 
new  trial  ought  to  be  overruled.  The  two  first  points  have 
been  already  disposed  of.  The  third  pc»nt  is,  as  to  the 
damages  being  excessive.  We  take  the  general  rule,  now 
established,  to  be,  that  a  verdict  will  not  be  set  aside  in  a  case 
of  tort  for  excessive  damages,  unless  the  Court  can  clearly  see, 
that  the  jury  have  committed  some  very  gross  and  (ndpable 
error,  or  have  acted  under  some  improper  bias,  influence,  or 
prejudice,  or  have  totally  mistaken  the  rules  of  law,  by  which  the 
damages  are  to  be  regulated.  The  authorities,  cited  at  the  bar, 
are  entirely  satisfactory  and  conclusive  on  this  subject.  In- 
deed, in  no  case  will  the  Court  ask  itself,  whether,  if  it  bad  been 
substituted  in  the  stead  of  the  jury,  it  would  have  given  pre- 
cisely the  same  damages ;  but  the  Court  will  simply  consider, 
whether  the  verdict  is  fair  and  reasonable,  and  in  the  exercise  of 
sound  discretion,  under  all  the  circumstances  of  the  case;  and 
it  will  be  deemed  so,  unless  the  verdict  is  so  excessive  or  out- 
rageous, with  reference  to  those  circumstances^  as  to  demon- 
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Whipple  V.  The  Camberland  Manufaetoring  Company. 

strate,  that  the  jury  have  acted  against  the  rules  of  law,  or 
have  suffered  their  passions,  their  prejudices,  or  their  perverse 
disr^jard  of  justice,  to  mislead  them.    There  is  no  pretence 
of  any  thing  of  this  sort  in  the  present  case  ;  and  looking  at 
the  nature  of  the  controversy,  the  number  of  years,  which  it 
has   been  pending,  the  unavoidable  expenses  attending  the 
surveys  and  employment  of  agents,  as  well  as  the  necessary 
expenses  of  the  employment  of  counsel  beyond  what  the  tax- 
able costs  can  possibly  remunerate,  we  cannot  say,  that  there 
is  any  excess  in  the  damages  awarded.    They  may  not  be 
precisely,  what  we  ourselves  should  have  given,  sitting  on  the 
jury  ;  but  we  see  no  reason  to  say,  that  they  can,  in  any 
sense,  be  treated  as  excessive,  or  unreasonable.^ 

Motion  overruled,  and  judgment  according  to  verdict. 

1  See  2  Tidd,  Pract  909,  9th  edit  1828 ;  PUyddl  v.  The  Earl^fDor- 
cftesier  (7  Term  R.  529) ;  Gov^  v.  Farr  (1  Younge  &  Jerv.  477);  Wood 
V.  Hwd  (2  Bing.  New  Cas.  166). 
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ABANDONMENT.  to  a  domestic  vessel,  the  AdniinJty 

iSSee  Shippino,  4.  Jurisdiction  depends  upon  the  local 

law  of  the  particular  State  where 

ACCOUNT.  they  are  made;  but  questions  of  lien 

Su  EquiTT,  19.  upon  a  foreign  vessel  are  governed 

by  the  general  maritime  law,  and 

ADMIRALTY.  not  by  the  local  law  of  any  State. 

1.  The  Courts  of  the  United  Ibid. 
States,  in  the  exercise  of  their  ad-  5.  The  doctrine  of  DeLovio  v. 
minlty.  and  maritime  jurisdiction,  Boit  (2  Gallison's  R.  398),  res- 
are  exclusively  governed  by  the  pecting  the  jurisdiction  of  the  Dis- 
legislation  of  Congress,  or,  in  the  trict  Courts  of  the  United  States,  as 
absence  thereof,  by  the  general  Courts  of  Admiralty,  over  policies 
maritime  law ;  and  no  State  can,  of  insurance,  affirmed. 

by  its  local  legislation,  narrow  or  Hale  v.  Washington  Ins.  Co,   176. 

enlarge  such  jurisdiction.  Set  Salvage,  1,  2. 
The  Bargrue  Ckusan.    456 

2.  The  power  given  by  the  Con-  AMENDMENT. 

stitution  of  the  United  States  to  1.  In  this  case,  the  original  dec- 
Congress,  to  regulate  commerce  laration  was  upon  a  refusal  to  de- 
with  foreign  nations,  and  among  the  liver  up,  upon  an  execution,  goods 
several  States,  includes  the  power  valued  at  $7000,  and  upon  leave  to 
to  regulate  navigation  with  foreign  amend,  granted  by  the  Court,  a  new 
nations,  and  among  the  States,  and  count  was  introduced,  claiming  them 
is  an  exclusive  power  in  Congress,  at  $1^00 ;  and  It  was  held^  that  al- 
whicb  may  be  exercised  with  or  with-  though  it  was  within  the  discretion 
out  positive  regulations.             IbieL  of  the  Court  to  allow  the  new  count, 

3.  Congress,  by  conferring  the  yet,  since  the  line  of  defence  was 
admiralty  and  maritime  jurisdiction  thereby  materially  changed,  it  ought 
upon  the  Courts  of  the  United  States,  only  be  granted  upon  payment  of 
have,  by  implication,  adopted  the  the  defendant's  costs  up  to  the  time, 
maritime  law,  inasmuch  as  such  law  when  the  offer  to  file  such  count  was 
is  the  law  of  the  admiralty  jurisdic-  made.  Pierce  v.  Strickland.  292. 
tton,  until  modified  by  Congress. 

Ibid.  ANSWER. 

4.  In  a  lien  for  supplies  or  repairs  See  EquiTT,  8, 1 1. 
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APPORTIONMENT.  ASSIGNEE  IN  BANKRUPTCY. 

1.  The  general  rule  of  the  com-  jSpc  Bankruptcy. 
mon  law  is,  that  contracts  arc  not 

apportionabie ;  and  this  rule  seems  ASSIGNMENT  OF  PATENT. 

ordinarily,  though  not  universally  See  Patent,  15  to  20, 23,  24. 
true,  where  the  apportionment  is  by 

the  act  of  the  party,  and  not  by  mere  ASSIGNMENT, 

operation  of  law ;  or  where  the  con-  1.  To  make  a  grant  or  assignment 

tract  is  only  in  part  performed,  and  valid  at  law,  the  thing,  which  is  the 

is  not  in  its  own  nature  severable.  subject  of  it,  must  have  an  existence. 

Brooks  V.  Byam,    526  actual  or  potential,  at  the  time  of 

2.  QtMETf ,  if  by  the  maritime  law  such  grant  or  assignment    A  naere 
the  contract  in  the  case  of  Cutter  v.  possibility  is  not  assignable. 
PotoeU  (6  T.  R.  320)  was  not  di.  Mitchell  v.  IVinalow.    630 
visible.                                        Ibid.  2.  But  Courts  of  Equity  support 

3.  No  apportionment  or  division  of  assignments,  not  only  of  choses  in 
a  license  or  privilege  can  be  made,  action,  but  of  contingent  interests 
if  it  be  contrary  to  the  true  intent  of  and  expectations,  and  also  of  things, 
the  parties  thereto.                     Ihid,  which  have  no  present  actual  poten- 

4.  Qtuere,  if  an  owner  grant  to  A.  tial  existence,  but  rest  in  mere  p»s- 
the  privilege  of  cutting  timber  off  sibility  only.  Ibid. 
his  land,  with  the  assistance  of  four 

men  employed  by  him,  can  A.  sell  ATTACHMENT, 

the  1  icense  and  right  of  employment  1 .  An  attachment  on  metnt  process 

to  the  extent  of  one  man's  share.  does  not  exactly  correspond  to  a  lien, 

Ibid  either  in  the  sense  of  the  common 

5.  An  authority  to  A.  cannot  be  law,  or  of  the  maritime  law,  or  of 
ajisiprned  or  executed  by  B.  A  for-  Equity.  It  is  only  a  contingent  and 
<iort,  it  is  not  apportionabie,  so  that  conditional  charge,  until  tb^  judg- 
a  part  may  be  executed  by  B.,  and  ment  and  levy. 

a  part  by  C,  and  a  part  by  D.,  and  JEIr  parit  Foster.    131 

the  residue  by  A.                      IbidL  2.  A  foreign  attachment,  like  an 

attachment  on  mesne  process^  is  a 

APPROPRIATION    OF     PAY-  remedy,  and,  like  every  remedy,  may 

MENTS.  be  defeated  by  any  act,  that  bars,  or 

1.  Where  money  is  paid  by,  or  takes  away  the  remedy  or  right  to 
received  for  a  debtor  by  his  creditor,  judgment  under  it  Ihid. 
the  debtor  may  appropriate  it  to  the  3.  Where  an  under-sheriff  attach- 
payment  of  whatever  debt  he  pleas-  ed  certain  goods  without  a  schedule, 
OS ;  if  he  omit  to  appropriate  it,  the  and  made  return  thereof  as  of  the 
creditor  may  apply  it  to  the  satisfac-  value  of  $7000,  and  obtained  a  re- 
tion  of  whatever  demand  he  pleases ;  ceiptor  therefor  with  the  consent  of 
if  neither  party  apply  it,  and  vari-  tlie  plaintiff's  attorney,  and  afler- 
ous  debts  be  due,  the  Court  will  wards,  by  leave  of  the  State  Court, 
make  appropriation  thereof,  accord-  amended  his  return  by  reducing  the 
ing  to  the  equity  of  the  case.  sum  to  82,200,  the  actual  value  of 

2.  This  right  of  appropriation  the  goods ;  It  was  held^  that  it  was 
exists  only  between  the  original  within  the  discretion  of  the  Court 
parties ;  and,  tlierefore.  It  toas  held  to  allow  such  an  amendment,  it  be- 
in  this  case,  that  the  assignee  of  A.  ing  a  case  of  pure  mistake ;  and 
could  not  insist,  that  money  in  the  that  the  decision  by  the  State  Court 
hands  of  B.  belonging  to  A.  should  was  not  revisable  by  the  Circuit 
be  applied  in  discharge  of  the  mort-  Court  Pierce  v.  Strickland.  292 
gage.           Gordon  v.  Hobart.    244  4.  Held^  also,  that  in  cases  of 

See  EquiTT,  7.  special  attachment,  the  plaintiff 's 
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attorney  has  an  implied  authority  to  such  suit,  it  is  pleadable  as  a  bar  to 

do  all  acts,  which  the  interests  of  that  very  suit,  and  will  prevent  tlie 

liis  clients  may  require,  and  that,  in  attaching  creditor  from  completing 

the  present  case,  his  assent  to  the  his  attachment  by  a  judgment 

appointment  of  a  receiptor  was  con-  Ex  parte  Foster.    132. 

elusive.                                      Ibid,  2.  By  a  decree  of  bankruptcy,  all 

5.  Where  an  officer,  with  the  the  property  and  rights  of  property 
creditor's  consent,  makes  a  valua-  of  the  bankrupt  arc  devested  from 
lion  of  goods,  without  taking  an  in-  him,  and  vest  in  the  assignee  as 
ventory,  such  valuation  is  to  be  con-  soon  as  one  is  appointed ;  and  such 
sidered,  prtma/oae,  as  fair  and  just,  decree  relates  back  to  the  time  of 
and  the  burthen  of  proof  is  on  the  the  petition ;  consequently,  pending 
officer  to  establish  the  contrary  ;  the  proceedings  in  bankruptcy,  be- 
but  it  does  not  operate  as  an  estop-  fore  or  after  the  decree,  an  attaching 
pd.                                            Ibtd.  creditor  will  not  be  permitted  to  pro- 

6.  The  consent  of  the  creditor  to  ceed  in  his  suit  against  the  bankrupt 
the  bailment  to  a  receiptor  of  goods  to  trial  and  judgment,  because  there 
attached  only  exempts  the  attaching  can  be  no  party  defendant  properly 
officer  for  losses  not  occasioned  by  before  the  Court  Ibid, 
his  neglect  or  misfeasance.  3.  If  an  attaching  creditor,  know- 

7.  Where  attachments  were  made  ing  that  proceedings  in  bankruptcy 
OD  certain  Bills  ofExchange,  by  pro-  have  been  instituted,  should  never- 
cess  issued  from  the  Courts  of  the  theless  proceed  in  his  suit  to  get  a 
United  States,  they  toere  held  not  to  judgment  against  the  bankrupt,  be- 
be  dissolved  in  consequence  of  the  fore  an  assignee  was  appointed,  it 
defendant  taking  advantage  of  the  would  be  a  fraud  upon  the  law;  and 
insolvent  law  of  Massachusetts,  al-  if  such  creditor  should  obtain  satis- 
tliough  such  attachments  on  process  faction  of  his  judgment,  it  seems,  that 
from  the  State  Courts  would  be  dis-  he  would  not  be  allowed  to  hold  the 
solved.        Springer  v.  Foster,    383  money.                                       Ibid, 

8.  Under  the  circumstances  of  this  4.  While  the  bankrupt  proceed- 
case,  the  trustee  was  allowed  only  ings  are  in  progress,  no  attaching 
the  costs  and  expenses  incurred  by  creditor,  by  a  mere  race  of  diligence, 
him  before  the  attachment,  and  the  will  be  permitted  to  overreach  and 
usual  sum  allowed  for  his  costs,  as  defeat  the  just  rights  of  the  other 
trustee  in  this  suit                     Ibid,  creditors,  or  the  right  of  the  bank- 

9.  The  rule,  applicable  to  a  pur-  nipt,  if  entitled  to  a  discharge,  to 
chaser  claiming  land,  witli  notice  of  plead  the  same  in  bar  of  a  judgment 
a  prior  unrecorded  attachment,  does  in  such  suit  In  such  a  ciisc,  the 
not  govern  the  case  of  two  creditors,  Court  will  enjoin  a  creditor  from 
proceeding  by  suit,  in  invitum,  with  proceeding  further  in  his  suit  than 
a  knowledge  of  the  attachments  of  is  necessary  to  protect  his  ulterior 
each  other.  In  the  latter  case,  each  rights,  and  will  allow  the  writ  and 
is  entitled  to  any  priority,  which  he  proceedings  ofthe  attaching  creditor 
can,  through  his  diligence,  lawfully  to  be  enteied  in  the  proper  Court, 
obtain  over  the  other.  and  to  be  continued,  if  the  creditor 

Kent  v.  Roberts,    592  elect  so  to  do,  until  the  discharge  of 

See  Sheriff.  the  bankrupt  is  obtained ;  but  not  to 

proceed  in  the  mean  time  to  trial  or 

BANKRUPTCY.  judgment                                  Ibid. 

1.  Where  the  property  of  a  bank-  5.  Where  A.  by  a  writ  of  attach- 

rupt  is  attached  on  mesne  process,  be-  mcnt  from  the  State  Court,  attached 

fore  proceedings  in  bankruptcy  are  the  goods  of  B. :  and  soon  aflerwards 

instituted,  if  he  obtain  a  discharge  B.  petitioned  for  the  benefit  of  the 

before  any  judgment  is  rendered  in  Bankrupt  Act ;  and  then,  fearing  that 
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A.  might  proceed  to  eet  judfineiit  by  tomm  of  which  the  creditor,  at 
before  he  could  be  declared  a  oank-  his  election,  mi^t  obtain  a  prefer- 
rupt  and  obtain  a  certificate  of  dis-  eoce  of  satisfaction  out  of  the  prop- 
charge,  and  levy  his  execution  upon  erty  attached  over  all  other  credi- 
the  goods  attached,  B.  applied  to  the  ton.                                           /6u£. 
District  Court  for  an  order  to  stay  11.  All  the  property  and  rights  of 
further  proceedings  by  A.  in  the  suit,  property  of  the  bankrupt,  id  At  Hme 
and  for  other  relief ;  U  was  hddjthMt  of  (ht  decree  qf  banknq>iq^    paas 
the  District  Court  had  authority  to  to  the  assignee  to  be  distributed 
control  the  proceedings  of  A.  in  the  amongst   the   creditors,    with   the 
suit ;  and  that  A  might  be  permitted  other  assets  of  the  bankrupt 
to  enter  his  action  and  continue  it ;  ExparU  MiehaiL    360 
but  he  had  no  right,  during  the  pro-  12.  Property,  which  comes  to  & 
ceedings  in  bankruptcy,  to  proceed  person,  seekiiM^  the  benefit  of  the 
to  a  trial  and  judgment  in  the  suit  jSankrupt  Act,  by  descent,  or  as  dis- 

ibifL  tributee,  in  the  intermediate  time 

6.  Whether,  if  the  bankrupt  fail  between  his  filing  his  petition  and 
to  obtain  his  discharge,  the  attach-  his  being  declared  a  baiwrupt,  pase- 
nient  would  be  gone  by  the  mere  es  to  the  assignee  as  a  part  of  the 
operation  of  the  Bankrupt  Act ;  or  assets  of  the  bankrupt  Ibid, 
whether  a  judgment  in  penonam  13.  The  assignee  takes  the  prop- 
may  be  rendered  against  him,  fsrtuere.  erty  and  rights  of  property  of  the 

Ibid,  bankrupt,  subject  to  all  such  rights 

7.  Where  a  suit  has  been  com-  and  equities  of  third  persons,  as  are 
'  menced  bonajide^  and  the  defendant  attached  to  it  in  the  hands  of  the 
.  becomes  a  bankrupt,  tlie  actual  costs  bankrupt                                    Ibid. 

are  to  be  paid  out  of  the  estate,  but  14.  Where  the   bankrupt,  after 

BO  subsequei^t  costs.                  Ibid,  filing  his  petiUon,  and  before  a  de- 

8.  By  Uie  Bankrupt  Law  of  1841,  cree  of  bankruptcy,  became  entitled 
the  District  Courts  of  the  United  to  certain  property,  as  heir  to  bis 
States  are  possessed  of  the  full  mother,  to  whom,  when  alive,  he 
jurisdiction  of  Courts  of  Equity  over  was  indebted ;  It  vma  held,  that  the 
all  subject-matters  arising  in  Bank-  assignee  of  the  bankrupt  was  only 
ruptcy.                                      Ibid,  entitled  to  the  bankruj^'s  moiety  or 

9.  A  judgment  upon  property,  at-  distributive  share,  after  deducting 
tached  on  the  writ,  in  Massachusetts,  therefrom  his  debt  to  the  estate. 

is  a  lien  within  the  proviso  of  the  Ibid, 
second  section  of  the  Bankrupt  Act  1£k  Where  a  trader  gives  a  mort- 
of  1841,  and  is  saved  thereby,  and  is  gage  to  one  of  his  creators,  in  con- 
wholly  unaffected  by  the  proceed-  templation  of  bankruptcy,  and  for 
ings  in  bankruptcy,  when  it  has  the  purpose  of  giving  such' creditor 
been  regularly  obtained,  before  any  a  preference  over  the  others,  it  is  an 
petition,  or  decree,  or  discharge  in  act  of  bajikruptcy  within  the  mean- 
bankruptcy,  ing  of  the  statute. 

In  the  matter  of  Cooke.    376  Arnold  y.Maynard.    350 

10.  Where  property  was  attached  16.  Where  the  Bankrupt  Act 
upon  mesnt  process^  and  cLfter  jud^  speaks  of  a  conveyance  or  transfer 
ment  was  obtainedy  the  defendant  by  a  debtor  ^iu  contemplation  of 
filed  his  petition  to  be  decreed  a  bankruptcy,"  it  does  not  necessarily 
bankrupt ;  It  was  held^  that  the  right  mean,  in  contemplation  of  his  being 
of  the  attaching  creditor  had  attach-  declared  a  banknipt  under  the  stat- 
ed absolutely  to  the  property,  and  ute,  but  in  contemplation  of  his  acto- 
by  the  law  of  Massachusetts,  re-  ally  stopping  his  business,  becaiiee 
mained  a  fixed  and  permanent  lien,  of  his  insolvency  and  incapacity  to 
for  thirty  days  after  the  judgment,  cany  it  on.                               IWL 
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17.  Where  a  retailer  of  merclian-    in  writing  were  made  by  and  be- 

se  mortgaged  his  wiiole  stock  in   tween  tiie  parties,  upon  the  condi- 

trade,  of  Sie  nominal  value  of  four   tions  of  which,  the  actions   were 

or^  five  thousand  dollars,  and  com-    continued  firom  term  to  term,  until 

prising  the  whole  mass  of  his  visible   they  were  defaulted  at  the  August 

property,  to  a  creditor,  to  secure  to    term  of  the  Court,  1841,  and  the 

mm  the  sum  of  about  seventeen   entry  of  judgment  thereon,  pursuant 

hcmdr^  dollars,  and  afainst  a  lia-    to  a  written  agreement  filed  in  Court 

bili^  for  about  five  hunm'ed  dollars,    at  the  said  term,  was  made  at  the 

the  debtor  owing  debts  to  the  amount    August  term,  1842.    Previously  to 

or  five  thousand  dollars,  then  over    tbis,  several  of  the  defendants  had 

dne,  and  the  whole  amount  arising    been  decreed  bankrupts  on  their  own 

il:oin  a  sale  of  his  goods  at  auction    petition ;  and  an  injunction  was  ob» 

being  less  than  five  thousand  dol-    tained  by  their  assignee,  prohibiting 

Imm ;  J&  was  hddy  that  the  debtor    the  plaintii&  from  levying  their  exe- 

miist  be  taken  in  law,  to  have  known,    cntions  upon  the  property  of  the 

that  he  was,  at  the  time  of  making    bankrupts.     R  vxu  held,  that  the 

the  noortffage,  insolvent,  and  must    contracts,  entered  into  between  the 

stop  and  break  up  his  business,  and    parties,  constituted  an  equitable  lien, 

that  the  mortgage  having  been  ex-    which  remained  in  force,  notwith* 

ecuted  in  order  to  give  the  mort-    standing  the  decree  of  bankruptcy. 

gagee  a  preference  or  priority  over  Parker  v.  Muf^gridge,    334 

the  rest  of  his  creditors,  it  was  **  in       21.  Held,  also,  that  independently 

contemplation  of  bankruptcy  "  with-    of  the  plaintifis'  claim  as  an  equita- 

in  the  meaning  of  the  statute.  ble  liefn,  they  were  entitled  to  have 

Ibid,    the  injunction  dissolved  so  far  as 

18.  Such  a  mortgage  may  subject  respected  the  property  owned  by  the 
the  debtor  to  be  proceeded  against  bankrupts,  and  those  of  the  defend- 
as  an  involuntaiT  bankrupt,  notwith-  ants  who  had  not  petitioned  to  be 
standing  he  did  not,  at  the  time  of  declared  bankrupts.  llwL 
making  it,  intend  to  apply  for  the  22.  The  general  rule  in  bankrupt- 
benefit  of  the  bankrupt  law,  or  to  cv  is,  that  Uie  property  of  partner- 
make  himself  liable  to  be  proceeded  ships  is  first  to  be  applied  to  the  dis- 
against  t'fi  unburn.                    llnd,    charge  of  the  partnerships  debts, 

19.  Nor  does  it  make  any  diflTer-  and  the  surplus  only  is  to  be  applied 
eace  as  to  the  character  of  the  act,  to  the  individual  debts  of  any  one 
whether  the  mortgage  was  voluntary  partner.  But  if  it  bo  necessary,  in 
and  spontaneous  on  the  part  of  the  order  to  make  a  final  settlement  of 
mortgagor,  or  was  given  upon  the  all  claims,  the  Court  may  take  upon 
request  or  demand  of  the  mortgagee,  itself  the  administration,  as  well  of 
or  upon  a  verbal  promise  made  in  the  partnership  estate  as  of  the  es- 
general  terms  when  the  debt  was  tate  of  the  bankrupt  partner.  Ihid. 
contracted,  to  give  security  upon  re-  23.  Where  one  partner  becomes 
quest,  if  at  the  time  of  giving  it,  the  bankrupt,  his  assignee  can  take  that 
mortgagor  knew  that  he  was  insol-  portion  of  the  partnership  assets 
vent,  and  must  stop  his  business,  only,  which  would  belong  to  the 
and  intended  thereby  to  give  a  pre-  bankrupt,  after  payment  of  all  the 
ference  or  priority  to  the  mortgagee  partnership  debts,  and  the  solvent 
over  the  rest  of  his  creditors.     Rid,    partner  has  a  lien  upon  the  partner- 

20.  A.  and  B.  of  Massachusetts,  ship  assets  for  all  the  partnership 
instituted  several  suita  at  law  a42fainst  debts,  and,  also,  for  his  own  share 
a  factory  company  in  New  Hamp-  thereof,  before  the  separate  creditors 
shire  and  several  citizens  of  that  of  the  bankrupt  can  come  in  and 
State,  in  which  property  was  attach-  take  any  thing.  Ihid, 
ed  on  the  writs.  Various  agreements       24.  Where  a  devise  has  been  made 
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to  a  bankrupt,  and  accepted  by  him,  conies  entitled  to  the  penonal  prop- 
it  is  a  fraud  upon  his  creditors  for  erty,  belonging  to  the  wile,  at  the 
him  to  disclaim,  or  renounce  it,  and  time  of  her  marriage,  unless  his 
the  Court  will  compel  him  to  do  all  marital  right  be  excluded  by  some 
acts  necessary  to  perfect  his  title  to  express  or  implied  trust;  and  his 
the  devised  estate.  creditors  may  take  it  in  execation 
Ex  parte  FuUtr,    327  or  satisfaction  of  their  debts.      Jbid, 

25.  An  estate  was  devised  nncon-  31.  Such  a  trust  may  be  express- 
ditionally  to  A.  and  his  sister.  Sub-  ly  created,  or  it  may  be  implied  from 
sequently  to  tiiis,  but  before  the  will  the  nature  of  the  gift,  or  tram  other 
had  been  admitted  to  probate,  A.  attendant  and  conclusive  ciicmn- 
filed  his  petition  to  be  declared  a  stances.  Ibid, 
bankrupt.  Held^  that  the  estate,  so  32.  Assignees  in  bankmptcyy  ex- 
devised,  became  the  property  of  the  cept  in  cases  of  fraud,  take  only  such 
assi^ee  appointed  m  bankruptcy,  rights  and  interests  as  the  bankrupt 
so  &at  he  might  sell  apd  convey  hiroselfhad,and  could  himself  claim 
the  same,  as  a  part  of  the  estate  of  and  assert  at  the  time  of  his  bank- 

A.  Jind,  rnptcy ;  and  they  are  aflected  with 

26.  The  bankrupt  law  of  the  Uni-  all  the  equities,  which  would  afiect 
ted  States,  upon  goin^  into  operation  the  bankrupt  himself,  if  he  were  as- 
in  February,  1842,  tpso  fado  sua-  serting  those  rights  and  interests, 
pended  all  action  upon  future  cases  ^  Mitchell  v.  Winricw,  630 
arising  under  State  insolvent  laws,  33.  A.  and  B.  being  engaged,  in 
where  the  insolvent  persons  were  1839,  in  the  manufacture  of  entity, 
within  the  purview  of  the  bankrupt  borrowed  of  C.  a  sum  of  money,  pay- 
law.                £r  parte  Eames.    322  able  in  four  years,  with  interest  semi- 

27.  Where  A.  took  advantage  of  annually,  and  on  the  same  day  gave 
the  insolvent  law  of  Massachusetts,  him  a  deed  of  all  the  machinery  in 
after  the  bankrupt  law  of  the  United  their  manufactory,  with  all  the  tools 
States  went  into  operation,  and  an  and  implements  of  every  kind  there- 
assignee  was  duly  appointed  in  pur-  unto  belonging  and  appertaining',  to- 
suanceof  the  law  of  Massachusetts,  gether  wiUi  all  the  tools  and  ma- 
and  A .  subsequently  petitioned  to  be  chinery ,  for  the  use  of  the  said  mana- 
declared  a  bankrupt  under  the  law  factory,  tofdch  they  might  at  any  time 
of  the  United  States.  It  toas  held,  that  purchase  for  four  years  from  that 
an  injunction  ought  to  issue  against  date,  and  also  aU  Ike  stocky  wkieh  (hey 

B.  to  restrain  him  from  intermed-  might  manufacture  or  purchase  dmr- 
dling  with  the  property  of  A.    lUd.  ing  the  said  four  years.   On  the  26th 

28.  It  seems,  that  a  person  who  of  August,  1842,  A.  and  B.  filed  their 
has  been  declared  a  bankrupt,  under  petition  to  be  declared  bankrupts, 
the  late  Act  of  Congress,  may  enter  and  subsetjuently  were  so  declared, 
into  business  and  hold  property,  sub-  and  an  assignee  was  appointed.  On 
ject  to  the  contingency  of  obtaining  July  16th,  1842,  for  breach  of  tiie 
a  discharge.  conditions    of  the    mortgage,  the 

hi  the  matter  of  Grant,    312  agent  of  C.  took  possession  of  the 

29.  The  Court  has  no  authority  to  property,  including  the  machinery, 
order  an  allowance  to  thn  bankrupt  &c.  which  were  in  the  possession  of 
for  the  support  of  himself  and  fami-  the  factory  when  the  mortgage  was 
ly ;  but  the  assignee  may  make  such  made,  and  also  machinery,  UxAb,  and 
allowance,  not  exceeding  the  sum  stock  in  trade,  which  had  been  made 
of  three  hundred  dollars ;  and  he  and  purchased  after  the  execution 
may  also  allow  the  bankrupt  any  of  tlie  mortgage.  On  petition  of  the 
reasonable  sum  for  taking  charge  of  assignee  in  bankruptcy  of  A.  and  B. 
the  property.                               Ihid.  for  an  order  of  Court  authorising  him 

30.  In  genera],  the  husband  be-  to  take  possession,  It  teas  held : 
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1st.    That  the  mortgage  and  the  petition  they  sent  notice  to  the  mes- 
possession  taken  on  July  16th,  I84i2,  ter  of  the  bill  of  sale.     The  said 
constituted  such  a  lien  in  favor  of  mortgaged  moiety  of  the  vessel  hav- 
the   mortgagee  to  the  property  ac-  ing  been  sold  by  direction  of  the 
qaired  subsequent  to  the  time  of  ex-  assififnee ;  It  ioas  lield,  that  the  pro- 
ecutin^  the  mortgage,  as  is  protected  cee&  of  the  sale  should  be  paid  to 
under  the  provision  in  the  second  the  mortgagee.                          Ibid. 
section  of  the  Bankrupt  Act  36.  The  fact,  that  one  of  the  mort- 
2dly .  That  such  stipulations  in  a  gagors  made  oath  at '  the  custom- 
mortgage,  in  regard  to  property  sub-  house,  subsequent  to  the  bill  of  sale, 
sequenSy    acquired,    protect   such  that  the  vessel  belonged  to  him  and 
property  from  other  creditors  of  the  his  partner,  cannot  affect  the  rights 
mortgagor.  of  the  mortgagee.                      Ibid. 
3dly.  Quaere,  as  to  the  effect  at  law  37.  A.  sued  B.  and  trustees  in 
or  such  stipulations,  in  a  controversy  October,  1843,  in  assumpsit,  and  as 
between  a  first  and  second  mort-  no  defence  existed,  B.  was,  with  his 
^agee,  as  to  property  acquired,  and  consent,  defaulted.    The  cause  was 
xn  esse  after  the  execution  of  the  first  then  continued  for  two  successive 
mortgage,  and  before  the  execution  terms,  in  order  to  ascertain,  wheth- 
of  the  second,  both  the  mortgagees  er  the  trustees  had  any  effects,  when, 
being  bandjide  purchasers  for  a  val-  no  application  having  been  made  to 
uable  consideration,  and  the  second  take  off  the  default,  or  to  stay  the 
mortgagee  having  no  notice  of  the  proceedings,  a  final  judgment  was 
prior  incumbrance.                     Ibid,  rendered  against  B.  on  May  26th, 
34.  The  assignee  in  bankruptcy,  1843.  and  execution  issued  on  June 
except  in  cases  of  fraud,  stands  in  22d,  1843,  and  was  levied  on  the 
no  better  situation  than  the  bank-  real  estate  attached.    On  January 
ruptB  tliemselves.  25th,   184^3,  B.  petitioned  for  the 
Winsw  V.  M^Ldlan.    493  benefit  of  the  Bankrupt  Act,  and 
35.    Certain     bankrupts,    some  was  declared  a  bankrupt  on  March 
months  previous  to  their  bankrupt-  14th,  184:1.     C.  was  appointed  his 
cy,  conveyed,  by  a  bill  of  sale,  as  assignee  on  April  7th,  1843,  and  ob- 
collateral  security    for  a  debt   of  tained  from  the  District  Judge  a  writ 
$2000,  one  half  of  a  vessel,  of  which  of  injunction  to  restrain  B.  m>m  pro- 
the  other  half  was  owned  by  the  ceeding  in  his  suit,  which  was  dis- 
master,  and  agreed  to  assign  all  fu-  solved  on  the  application  of  B.  on 
tore  policies  of  insurance  thereon,  April  28th,   1843.     This  bill  was 
as  further  security  for  the    same  then  brouffht,  praying  the  Court  to 
debt,  which    was    done,  it   being  set  aside  the  judgment,  and  to  order 
agreed,  that  the  mortgagors  might  the  moneys  levied  upon  to  be  paid 
use  the  vessel  for  their  own  benefit,  over  to  the  assignee,  and  for  other 
until  default  of  payment    The  bill  relief.    It  xoas  Ivdd,  that,  as  tlie  de- 
of  sale  was  not  recorded.    The  ves-  fault  was  entered  before  the  bank- 
sel,  at  the  time  the  bill  of  sale  was  ruptcy  of  B.,  and  was  entered  with- 
made,  was  at  sea,  in  the  possession  out  surprise,  mistake,  or  fraud,  but 
of  the, master.    Between  that  time,  with  the  consent  of  B.,  and  as  no 
and  the  filing  of  the  petition  for  the  application  had  ever  been  made  to 
benefit  of  the  bankrupt  law  by  the  take  it  off,  that  there  was  no  good 
mortgagors,  the  vessel  came  once  ground  to  set  aside  the  judgment 
to  Boston,  the  place  of  business  and  Fiskt  v.  Hwit.    582 
residence  of  tlie  mortgagors,  and  3&  It  teas  cUm  held,  that,  as  the 
twice  to  Bath,  the  place  of  business  suit  brought  in  tlie  District  Court 
and  residence  of  tlie  master,  but  the  was  not  identical  with  the  bill  in 
mortgagees  did  not  take  possession,  the  present  case,  the  decision  there- 
Five  days  before  the  filing  of  the  in  could  not  be  pleaded  as  a  flat 
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bar;  bot,  rnnee  the  relief  uked  of  attach  to  them  in  the  hands  of  the 

this  Court  waa  a  matter  in  its  sonnd  bankrupt ;  the  only  exception  is  in 

diacreticm,  and  not  of  right,  that  the  case  of  fraad.                             Ibid, 

decision  operated  strongly  to  influ-  44.  The  proviso  in  the  second 

ence  it  in  refusing  to  interfere  in  sectionof  the  Bankrupt  Act  of  1841, 

the  matter.                                llnd.  ch.  9,  embraces  aU  liens,  equitable 

39.  The  doctrine  in  Ex  parte  Fh^  and  legal,  which  are  valid  by  the 
ier  [ante,  p.  HVi)  affirmed.          Ihid,  Uz  loci  contradusj  and  is  not  restrict- 

40.  A  petition  for  the  benefit  of  ed  to  such  as  can  be  enforced  by 
the  Bankrupt  Aet  was  filed  in  the  State  laws.     FkUhar  v.  Morey.   569 
District  Court  on  the  third  day  of  45.  Under  the  Bankrupt  Act  of 
March,  1843,  about  noon ;  the  Act  1841,  ch.  9,  the  Circuit  and  District 
of  the  third  of  March,  1843,  repeal-  Courts  have  fiill  jurisdiction  in  Equi- 
ing  the  Bankrupt  Act,  passed  Con-  ty,  in  respect  to  all  cases  arising'  in 
gress,  and    was  approved  by  the  bankruptcy,  to  do  all  which  is  neces- 
rresident,  late  in  the  evening  of  the  sary  and  proper  to  accomplish  the 
same  day.    Hdd,  that  the  Court  had  entire  settlement  and  distribution  of 
jurisdiction  of  ^e  petition  at  the  the  bankrupt's  estate,  whether  the 
time  when  it  was  filed  and  acted  proceedings  be  formal  or  summaiy. 
upon,  and  that  it  had  full  jurisdic-  MUdM  v.  Great  Works  MUl- 
tion  to  entertain  all   proceedings  tng  and  Mam^f.  Co,        648 
thereon,  to  the  close  thereof,  ac-  46.  Congress  have  a  complete  con- 
cording  to  the   provisions  of  the  stitutional  authority  to  enact  a  Bank- 
Banknipt  Act  nipt  Act,  giving  to  the  District  and 

hi  ikt  maUer  of  Jo9epk  Ridk-  Circuit  Courts  full  jurisdiction  in  law 

ardeofu                            569  and  Equity.                                Mi, 

41.  The  bill,  in  this  case,  assert- 
ed an  equitable  lien  against  certain 

shipmenti,  and  the  proceeds  thereof,  BILL  OF  EXCHAN6K 

in  the  hands  of  the  assignee  of  James  1.  By  the  law  of  England,  it  seems. 

Read  &  Co.  as  security  for  advances  that  a  promise  to  accept  a  non-exist- 

,  made  by  the  plaintiffs,  under   an  ing  bill  of  exchange,  even  though  it 

agreement  with  James  Read  &  Co.  be  taken  by  the  holder  upon  the  faith 

by  which  Read  &  Co.  were  author-  of  that  promise,  does  not  amount 

ised  to  make  drafts  on  the  plaintifi^  to  an  acceptance  of  the  bill,  when 

in  pavment  for  merchandise,  the  said  drawn  in  favor  of  the  holder.    But 

merchandise  being  pledged  and  hy-  it  has  been  held  otherwise  by  the 

pothecated  to  the  plaintifib  as  col-  Supreme  Court  of  the  United  l^ates. 

lateral  security  for  their  advances.  Ruseell  v.  fViggin,    213 

11  tMU  heldy  that  the  lien  was  good.  2.  In  cases  of  a  fluctuating  bal- 

Fleteher  v.  Morey,    553  ance  between  the  drawee  a^  the 

42.  So,  also,  duties  and  charges  drawer  of  a  bill  of  exchange,  or 
upon  the  shipments  havingbeen  paid  where  a  drawer  draws  in  the  belief, 
by  Messrs.  Read  ^  Co. ;  n  was  keH  that  he  has  funds,  or  in  the  reasona- 
that  they  were  not  to  be  deducted  ble  expectation,  that  he  shall  have 
from  the  value  of  the  shipments,  or  funds  to  meet  it,  he  is  entitled  to 
the  proceeds  in  the  hands  of  the  as-  notice  of  its  non-payment ;  but, 
signee,  except  in  respect  to  such  otherwise,  he  is  not 

goods  as  came  into  the  hands  of  the  In  the  matter  of  Brown,    509 

assignee,  charged  with  those  duties.  See  Letter  of  Credit. 

since  the  bankruptcy.                Ibid.  Insolvent  Law,  2. 

43.  The  assignee  in  bankruptcy 
takes  the  property  and  rights  of  the 

bankrupt,  subject  to  all  the  liabilities  BILL  IN  EQUITY, 

and  with  all  the  rights,  that  would  See  EquiTT. 
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BILL  OF  SAL£.  order  to  render  the  Ck>inpaiiy  liable, 

Su  Sal£.  it  must  be  clearly  proved,  that  they 

had  held  themselves  oat  to  the  public 

BOUNTY.  as  coirimon  carriers  of  bank-bills  for 

^SSee  Collector,  2.  hire ;  and  that  they  had  authorized 

the  roaster  to  contract  on  their  ac- 

CARGO.  count  and  not  on  his  own,  for  the 

Su  SHiPFizte,  1,  2, 3,  4.  carriage  thereof,  'which  in  the  pres- 
ent case  was  not  established   by 

CARRIERS,  COMMON.  proof.                                        Ibid. 

1.  The  transportation  of  passen-  It  was  aUo  held,  that  the  onuspro^ 
gen,  or  of  mercbandise,  by  common  bandi  was  upon  the  libellants  to  make 
carriers,  does  not  necessarily  imply,  out  a  prima  facie  case,  in  the  affirma- 
that  the  owners  are  not  common  car-  tive ;  and  then  the  onus  probandi  of 
liers  of  bank  notes  or  specie.  The  displacing  this  inference  was  shift- 
nature  and  extent  of  that  employ-  ed  upon  uie  Respondents.  Ibid 
roent  or  business  which  the  owners  The  knowledge  of  the  owners, 
expressly  or  impliedly  hold  them-  that  the  master  carried  the  money 
selves  out  as  undertaking,  furnishes  for  hire,  would  not  affect  them,  un- 
the  limits  of  their  rights,  duties,  ob-  less  the  hire  .was  on  their  account, 
ligations,  and  liabilities.  or  unless,  the  master  held  himself 

Citizens*  Bank  t.  JSTantudcet  out  as  their  agent  in  that  business, 

Steamboat  Co.                   16  within  the  scope  of  the  usual  em- 

2.  No  person  is  a  common  carrier,  ployment  and  service  of  the  steam- 
in  the  sense  of  the  law,  who  is  not  boat.                                          Ibid 
a  carrier  for  hire.    It  is  not  neces- 
sary, that  tbe  compensation  should  CHARTER  PARTY. 

be  a  fixed  sum ;  it  is  sufficient  if  it  See  Shifpino,  1. 
be  in  the  nature  of  a  quantum  m&ruit, 

enuring  to  the  benefit  of  the  owners.  CHECKS. 

Nor  is  it  necessary,  that  the  goods  1.  The  characteristics,  which  dis- 

or  property  should  be  entered  upon  tinguish  checks  from  bills  of  ex- 

a  freight  list,  or  the  contract  be  veri-  change,  are,  that  checks  are  always 

fied  by  any  written  memorandum;  drawn  on  a  bank  or  banker;  that 

although  both  may  be  important  in-  they  are  payable  immediately  on 

gredients  in  ascertaining  the  true  presentment   and  without  days  of 

understanding  of  the  parties,  as  to  grace ;  that  they  are  not  present- 

the  character  of  tbe  bailment  able  for  acceptance,  but  only  for 

Ibid  payment.    The  want  of  due  present- 

3.  Where  a  certain  charter,  in-  ment  of  a  check  and  of  notice  of 
corporating  the  Nantucket  Steam-  the  non-payment  thereof,  only  ex- 
boat  Company,  granted  a  right  to  onerates  the  drawer  in  so  far  as  ac- 
run  a  steamboat  '*  for  the  transpor-  tual  damages  have  thereby  resulted 
tation  of  merchandise,"  and  the  mas-  to  him. 

ter  thereof,  being  intrusted  with  a  In  the  matter  of  Broum.  502 
certain  sum  of  money  in  bank-bills,  2.  A  check  is  an  appropriation  of 
lost  it,  or  never  duly  delivered  it ;  the  drawer's  funds  in  the  hands  of 
It  vDos  held,  that  the  term  *'mer-  the  banker  to  the  amount  thereof, 
chandise "  does  not  apply  to  mere  and  consequently  the  drawer  has  no 
evidences  of  value,  such  as  notes,  right  to  withdraw  them  before  the 
bills,  checks,  policies  of  insurance,  check  is  paid.  Ibid» 
and  bills  of  lading,  but  only  to  arti-  3.  If  the  drawer  of  a  check  sus- 
cles  having  an  intrinsic  value,  in  tain  no  damage  by  want  of  due  pre- 
bulk,  weight,  or  measure,  and  which  sentment  and  notice,  and  the  non- 
are  bought  and  sold;  and  that,  in  payment  of  the  check  arise  from 
VOL.  II.                         86 
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hif  own  defanlt,  or  fiom  his  want  of  handred  dolUra  na  Circuit  ctetk,  per 

Ainds,  he  is  liable  to  the  holder  for  annum.           U,  &  v.  BatseiL    389 

the  ftill  amount  of  the  check.     Ibid.  2.  But  the  fees  of  the  two  offices 

4.  The  holder  of  a  check  is  not  are  to  be  kept  distinct,  and  if  tine 
bound  to  receive  part-payment  there-  fees  of  either  do  not  amount  to.  the 
of,  even  if  the  bank  be  willing  to  maximum  fixed  by  the  Act,  the  d»- 
pay  it  in  part  He  has  a  claim  to  ficiency  should  be  placed  to  the  ac- 
the  entire  sum  named  therein.  count  of  the  clerl^  and  cannot  be 

IbUL  made  up  from  any  excess  in  the  feee 

5.  Certain  checks  were  drawn  in  of  the  other  Court  Ihid, 
hvoT  of  C.  by  Green,  the  general  3.  Thus,  where  the  two  offices 
agent  fbr  D.,  as  ooUateral  securi^  are  held  by  one  person,  and  his  fees 
for  a  promissoiy  note,  made  by  them,  as  District  clerk  amount  to  more 
payable  to  D.  for  his  accommoda^  than  thirty-five  hundred  dollan.aiid 
tion,  which  said  note  was  discounted  his  fees  as  Circuit  clerk  to  less  then 
at  the  Grand  Bank  of  Marblehead,  twenty-five  hundred  dollars,  he  im 
and  not  being  paid  bv  D.  was  taken  entitled  to  the  first  mentioned  sum 
up  by  C.  Tne  checks,  which  were  as  District  clerk,  and  to  the  actoal 
for  8709.50,  $790.52^  respectively,  fees  as  Circuit  clerk,  and  no  more, 
were  made  payable  to  C.  or  order,  JBiidm 
on  two  certain  days,  and  were  pre* 

sented  on  those  days,  but  not  on  the  COLLECTOR, 

last  davs  of  grace ;  but  during  the  1.  Where  the  collector  of  Ipe- 

three  days  of  grace,  the  drawer  had  wich  claimed  a  commission  on  drafts 

not  sufficient  funds  in  the  bank,  on  drawn  by  him  on  the  collector  at 

which  they  were  drawn,  to  pay  eith-  Boston,  in  payment  of  bounties  due 

er,  altiioagh  there  was  a  small  bal-  to  fisherman,  under  the  Act  of  1813^ 

ance  there  in  his  favor.    B  was  hddy  ch.  34 ;  A  uhes  hM^  that  there  being 

that  the  checks  were  properly  pre-  no  provision  by  which  a  commission 

sented,  and  were  not  entitled  to  days  is  allowed    thereon,  the   collector 

of  grace ;  that  D.  was  not  entitled  could  not  charge  a  commission, 

to  notice,  and  that,  even  if  the  checks  ^Sndrtws  ?.  U,  &    203 

had  not  been  properly  presented,  and  2.  The  collector  of  any  port,  be- 

notice  had  not  been  properly  given,  ing  authorized  by  the  Act  of  1817, 

D.  was  liable  for  money  paid  by  C.  at  ch.  982,  §  7,  to  appoint  a  deputy, 

his  request  and  for  his  use ;  that  the  with  the  approbation  of  the  Secreta- 

fact,  that  they  were  payable  at  a  ry  of  the  Treasury ;  U  9eemi,  that  a 

certain  day,  and  not  on  demand,  did  deputy,  so  appointed,  should  receive 

not  change  their  nature  from  checks  a  reasonable  compensation  for  his 

to  bills  of  exchange,  and  that  Green,  services,  although  no  compensation 

being  the  generu  agent  of  D.  was  therefor  be  fixed.                       IbitL 

fully  empowered  to  waive  the  pre-  3.  All  expenditures,  made  by  a 

sentment  of  die  checks  and  tiie  giv-  collector  for  office  rent,  clerk-hire, 

ing  of  notice.                             Ilnd,  fuel,  and  stationary,  are  to  be  deem- 
ed incidents  to  his  office,  and  should 

CLERK.  be  allowed  as  proper  charges  against 

1.  By  the  Act  of  Congress  of  the  the  United  States ;  and  tf  he  do  not 

18th  of  May,  1842,  ch.  29,  where  keep  and  transmit  yearly  accounts 

the  offices  of  the  clerk  of  the  Dis-  thereof,  according  to  the  requisitions 

trict  Court  and  of  the  Circuit  Court  of  the  Act  of  1799,  ch.  129,  $  2,  he 

are  held  by  the  same  person,  he  is  does  not  forfeit  his  right  to  be  re- 

entided  to  a  compensation  not  ex-  imbursed  for  such  expenditures,  but 

eeeding  tliirty-five  hundred  dollars  only  subjects  himself  to  the  payment 

as  District  clerk,  and  also  to  a  com-  of  the  penalty.                          Ihid. 

pensation  not  exceeding  twen^*fife  4.  By  the  Act  of  May  7th,  1822^ 
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elk  107, 8. 9,  providing  for  the  salaries    COMMON  CARRIERa 

of  Collectors  and  Naval  Officers,  the  See  CuutiBfts. 

necesaary  expenses  of  the  office  are 

a  primaiy  charge  upon  the  gross  le-   CONSTRUCTION. 

ceipts  or  fand,  and  the  officer  is  en-       1.  In  the  .construction  of  written 

titled  to  the  remainder  only,  after   instruments,  the   intention  of  the 

flaeh  deduction ;  but  he  is  not  en*   parties  is  to  be  ascertained,  not  by 

titled  thereby  to  receive  $3000,  and    parol  evidence  thereof,  nor  by  mere 

to  charge  any  deficiency  below  that   conjecture,  but  by  the  application  <^ 

warn  in  the  receipts,  to  the  Govern-   certain  rules  of  interpretation  lo  the 

ment         WetUworth  v.  (7.  &    453   instrument  itself. 

C^MUfdand  v.  SmiA,    278 
COLLISION.  2.  Wherever  there  is  a  latent  am- 

1.  A  collision  between  two  ships  biguity  in  an  instrument,  as  in  the 
on  the  high  seas,  whether  it  result  case  of  a  mutual  nuatake  in  the  des- 
ftom  accident  or  negligence,  is,  in  criptive  words  therein,  the  intention 
all  cases,  to  be  deemed  a  peril  of  of  the  parties  is  to  be  collected  from 
the  seas,  within  the  meaning  of  a  the  instrument  tkken  as  a  whole,  and 
policv  of  insurance.  effect  given  thereto  cy  prea^  and 

itaU  V.  WaMhington  Ing.  Co.    176   whatever  is  inconsistent  thecewith 

2.  It  seems,  that  by  the  French    is  to  be  rejected.  Ibid* 
law,  the  underwriter  is  not  liable  for       3.  The  general  rule,  in  the  inter* 
tboee  losses  by  collision,  which  are    pretation  of  the  descriptive  words  of 
solely  occasioned  by  the  fault  of  the    deeds  and  grants,  is,  that  courws,  dis- . 
assured  or  his  agents.               Ibid,   tances,  acuneasurements,  and  ideal 

3.  Where  a  loss  by  collision  aris-  lines,  must  yield  to  known  and  fixed 
es  from  the  negligence  of  the  master  monuments  upon  the  ground  itself, 
and  crew,  the  master  is  peraonally  whether  they  oe  natnru  or  artificial, 
responsible;  but  the  ship  also  is  IbUL 
nrimarily,  although  not  exclusively,  4.  Where,  in  a  grant  of  land  from 
uable  for  the  compensation.      IbuL    the  Commonwealth  of  Massachusetts 

4.  All  expenses,  resulting  as  a  to  the  towns  of  Taunton  and  Ravn* 
direct  and  immediate  consequence  ham,  the  land  was  described  as  "  be- 
of  a  peril  insured  against,  are  cover-  ginning  on  the  north  line  of  the  rail- 
ed by  the  policy.  Ibid.   Hon  acres  at  a  yellow  birch  tree,  six 

5.  Where  the  ship  Columbia,  miles  east  firom  the  southr-east  cor- 
through  the  negligence  or  fault  of  ner,"  &,e.  (the  said  birch  tree  beinjf 
liar  mate  and  crew,  came  into  col-  mariced  as  a  monument  in  the  origi- 
lision  with  the  barque  Ritchie,  by  nal  survey  of  the  land) ;  whereas  the 
which  both  vessels  sustained  dam-  said  birch  tree  did  not,  in  fact,  stand 
a^ ;  and  the  master  of  the  Colum-  upon  the  said  north  line,  as  sup> 
bia,  in  behalf  of  his  owners,  paid  to  posed,  but  was  so  situated,  that  a 
tiie  owners  of  the  Ritchie  a  certain  gore  of  land  was  left  between  it  and 
sum,  by  way  of  compromise  for  the  ttie  said  north  line ;  R  toot  hdd,  that 
damage  sustained  by  the  latter  ves-  the  said  birch  tree,  and  not  the  said 
•el ;  B  vHu  hddj  that  the  underwrit-  north  line,  was  to  be  taken  as  the 
era  on  the  Columbia  were  liable  Ibr  boundary  of  the  land  granted.  Ibid. 
the  sum  so  paid,  as  well  for  the  5.  Penal  Statutes  must  be  strictly 
damages  as  for  the  repairs  and  losses  construed,  and  are  never  extended 
by  the  collision,  to  the  Columbia.       by  implication. 

Ibid.  AndrttM  v.  U.S.    203 

6.  Statutes  levying  taxes  or  du- 

COMMISSION.  ties,  on  subjecto  or  citizens,  are  to 

Su  WiTMXss,  2, 3.  be  construed  most  strongly  against 

the  fovenuMot,  and  in  wmt  of  the 
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subjects  or  citizens,  and  their  pro-  stantially  to  apfiropriate  the  labois 

visions  are  not  to  be  extended  by  of  the  author.                             IbiiL 

implication  beyond  the  clear  import  5.  Where  A.  published  a  **  Lofe  off 

of  the  language  used.  Washington,"  containg  866  pages,  of 

17.  S.  V.  ffiffgUsmorUu  which  ^S  PCLges  were  copied  from 

7.  Statutes  are  to  be  mterprcted  Sparks^s    '*  Life  and   Writings    of 

so  as  to  e'lve  effect  to  all  the  words  Washington,"  64  pages  being*  of- 

therein,  if  such  an  interpretation  be  ficial  letters  and  documents,  and 

reasonable,  and  be  neither  repug-  255  pages  being  private  letters  of 

nant  to  the  provisions  nor  inconsist-  Washington,   originally    published 

ent  with  the  objects  of  the  statute ;  by  Mr.  Sparks,  under  a  contract 

but  the  rule  is  otherwise,  if  such  an  with  the  owners  of  tho  original  ps- 

interpretation  require  the  introduc-  pers  of  Washington,-— J2  vhu  hdd, 

tion  of  new  provisions  and  clauses  that  the  work  by  A.  was  an  invasion 

to  render  it  sensible  or  practicable,  of  the  copyright  of  Mr.  Sparks. 

U.  S.  Y.  Bas9dt.    389  IbitL 

COPYRIGHT.  CORPORATIONS,  MANUPAC- 

1.  An  abridgment,  in  which  there  TURING. 

is  a  substantial  condensation  of  the  1.  The  Statute  of  Massachusetts 

materials  of  the  original  work,  and  of  1821,  ch.  28,  relating  to  the  indi- 

which  requires  intellectual  labor  and  vidua]  liabilities  of  the  members  of 

judgment,  does  not  constitute  a  pira-  manufacturing  corporationa,  is  to  be 

cy  of  copyright ;  but  an  abridgment  construed  as  a  remedial  statute,  and 

consisting  of  extracts  of  the  essen-  the  phrase  '*  debts  contracted,"  as 

tial  or  most  valuable  portions  of  the  employed  therein,  means  not  only 

original  work  is  a  piracy.  debts  in  the  strict  sense  of  the  term, 

FoUom  V.  Marsh.    100  but  any  liabilities  incurred  by  the 

2.  An  autlior  of  letters  or  papers  Corporation.  If  the  liability  be  for 
of  whatever  kind,  whether  they  be  unliquidated  damages  arising  from 
letters  of  business,  or  private  letters,  contract  or  tort^  it  relates  to  the  time 
or  literary  compositions,  has  a  prop-  of  its  origin,  and  not  of  its  liquida- 
erty  and  an  exclusive  copyright  tion ;  and,  therefore,  U  ums  hdd^  that 
therein,  unless  he  unequivocally  the  testimony  of  Edson,  who  was  a 
dedicate  them^  to  the  public,  or  to  member  of  Uie  Corporation  at  the 
some  private  person ;  and  no  person  time  when  the  liability  asserted  in 
has  any  right  to  publish  them  with-  the  present  suit  arose,  must  be  re- 
out  his  consent,  unless  such  publi-  jected,  although  he  hzid  since  sdd 
cation  be  required  to  establish  a  per-  out  all  his  interest 

sonal  right  or  claim,  or  to  vindicate  Carver  v.  Braintree  Manitfac- 

character.                                   Ihid,  iuring  Co.                            433 

3.  The  government  has,  perhaps, 

a  right  to  publish  official  letters  ad-  COSTS, 
dressed  to  it,  or  to  any  of  its  depart-  Set  WiTincss. 
ments,  by  public  officers ;  but  no  Ek^uiTT,  14, 15. 
private  person  has  such  a  right,  with- 
out the  sanction  of  the  government.  COURTS. 

lUd,  1.  An  application  was  made  to 

4.  To  constitute  a  piracy  of  an  the  Supreme  Court  of  Maine  to  al- 
original  work,  it  is  not  necessary,  low  the  execntion  to  be  amended  by 
that  the  whole  or  the  larger  part  of  inserting  a  direction  to  the  sheriff  of 
it  should  be  taken ;  but  it  is  only  Aroostook  county,  on  the  ground, 
necessary,  that  so  much  should  be  that  the  clerk  had  accidentally  omit- 
taken  as  sensibly  to  diminish  the  ted  it,  which  application  the  Court 
value  of  the  original  work,  or  sub-  refused  to  grant;  and  R  was  hdd^ 
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that  this  Court  had  no  aathority  to  tion  counsel  fees,  and  other  neces- 

review  or  overrule  the  decision  by  sary  expenses,  fkirly  incurred  by  him 

the  State  Court,  it  being  in  respect  in  Uie  case.                                Ibid. 

of  a  matter  solely  of  local  law.  See  Verdict. 
Kent  V.  RoherU.    591 

2.  The  Courts  of  the  United  States  DEMURRER. 

follow  the  decisions  of  the  State  tri-.  •  1.  The  office  of  a  demurrer  to  a 

bunals  in  all  questions  dependent  Bill  in  Equity,  is  to  bring  before  the 

upon  the  local  statute  laws  of  the  Court  the  right  to  maintain  a  bill, 

States.        Springer  v.  Ihster.    383  admitting  all  its  alle^tions  to  be 

Su  Admiralty,  3.  true,  and  the  Court  will  not,  there- 
fore, examine  alittnde,  what  facts 

CUSTOM.  might  or  might  not  defeat  it;  for 

iSre  Usage.  this  is  the  office  of  an  answer,  or 

plea.      Ocean  Ins,  Co.  v.  Fields.    59 

DAMAGES.  See  Letter  of  Credit,  3,  5. 

1.  The  rule  of  damages  in  prize 
cases  ordinarily  supposes,  that  the  DEPOSITION, 
vessel    has  been    captured  before  See  Witness,  J,  2,  3. 
she  has  arrived  at  the  port  of  des- 
tination, atid  the  Court,  in  odium  DERELICT. 
spoliatoris,  will  presume  the  cargo  See  Salvage,  I,  2. 
to  be  worth  more  at  the  port  of  des- 
tination than  the  prime  cost  by  10  DEVISE. 

per  cent    But  to  cases  where  the  1.  In  a  devise  of  real  estate,  the 

vessel  has  arrived  at  the  port  of  des-  title  passes  to  the  devisee  at  the 

tination  this  rule  does  not  apply.  death  of  the  testator,  and  the  probate 

•Arthur  v.  Schooner  Cassius.    81  of  the  will  relates  back  to  that  time. 

3.  Where  A.  brought  an  action  Ex  parte  FuUer.  327 
against  B.  for  flowing  back  the  wa-  2.  A  devise  by  will  vests  in  the 
ter  of  the  river  Presumpscot,  to  the  devisee  only  upon  his  consent  there- 
injury  of  his  rights,  as  Riparian  to ;  but  when  the  devise  is  plainly 

Eroprietor,  and  to  the  obstruction  of  for  his  benefit,  as  if  it  be  of  an  un- 

is  mills ;  U  was  held,  that  if  the  conditional  fee,  without  trust  or  in- 

plaintiff  could  prove,  that  the  natur-  cumbrance,  his  consent  will  be  pre- 

al  flow  of  the  stream  was  changed  sumed.  and  some  solemn  act  is  re- 

by  any  person,  not  having  a  legal  quired  to  constitute  a  disclaimer  or 

right  to  change  it,  he  could  recover  renunciation  thereof.                 Ibid* 

nominal  damages,  although  no  actu-  3.  The  provision  in  the  Revised 

al  injury  had  been  thereby  occasion-  Statutes  of  Maine,  chapter  92,  sec- 

ed  to  him.  tion  25,  in  relation  to  the  probate  of 

fVldppU  V.  Cumberland  Manuf.  wills,  is  merely  affirmative  of  the 

Co.                                      661  law,  as  it  antecedently  stood.    Rid. 

3.  Wherever  a  wronff  is  done  to  a 

right,  the  law  imports  damage ;  and  EQUITY. 

if  00  substantial  injury  be  proved  to  1.  A  Bill  in  Equity  will  be  sus- 

be  thereby  occasioned,  nominal  dam-  tained  to  set  aside  a  judgment  upon 

ages  will  be  given  in  support  of  the  a    policy  of  insurance,  upon    the 

right                                          Ibid,  ground  of  such    newly-discovered 

4.  In  such  cases,  if  the  plaintiflT  evidence  of  fraud  and  felony  on  the 
establish  his  rieht  of  action,  tlie  jury  part  of  the  original  plaintiff,  as 
may,  if  they  choose,  give  him  such  would,  if  pleaded,  have  been  a  per- 
damages  as  will  fully  indemnify  him  feet  defence  to  the  previous  action ; 
beyond  what  the  taxed  costs  would  especially,  if  the  felony  were  com- 
reachy  and  may  take  into  considera-  roitted  by  a  British  subject  in  a 
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British  veseelf  on  British  waters;  tfaerem  fixed,  upon  the 
ibr  the  c^nce  is  not,  in  such  case,  that  A.  should  take  finom  B.  a  1< 
punishable  by  the  criminal  law  of  thereof  at  the  yearly  rent  of  9270* 
this  country.  which  rent  was  paid  until  the  mort- 
(kean  ln$.  Co.  v.  FUUL  59  gagee  took  possession ;  A  teoM  hdd^ 
2.  A  Bill  in  Equity,  althoug[h  It  Siat  the  lease  was  a  mode  of  secur- 
charge  a  felony,  may  be  sustained  ing  usurious  interest,  and  was,  there- 
by proof;  but  the  I>efendant  is  not  fore,  not  ralid ;  but  that  legal  inter- 
bound  to  make  a  discoTory  thereo£  est  should  be  allowed  in  Eqnilj, 

JhH.  upon  the  $9000,  for  the  whole  pe- 

a  Altbouj^  a  Court  of  Equity  riod.                                           Und, 

wiU  not  <mhnarily  grant  relief,  in  7.  There  having  been   yarioiis 

cases  after  trial,  where  mere  cumu-  business  transactions  between   A. 

httive  evidence  of  fraud  or  of  anv  and  B.,  and  various  notee  received 

other  fact  is  discovered,  yet  it  will,  from  A.  by  R,  no  specific  applica- 

wherever  the  defence  was  original-  tion  of  which  by  the  mortgagor  was 

ly  imperfectly  made  out  from  the  shown ;  h  was  heldj  under  the  eir- 

want  of  distinct  proof,  which  is  af-  cumstances,  that  the  notes  were  not 

terward  discovered ;  although  there  to  be  applied  to  the  pajrment  c(f  the 

were  circumstances  of  suspicion.  $9000.                                       IbitL 

Ibid,  8.  Id  soitsr  in  Equity,  the  proofr 

4.  Under  a  Bill  in  Equity,  proof  must,  to  be  admissible,  be  to  some 
is  not  admissible  with  respect  to  allegations  or  facts  charged  in  the 
matters  not  alleged  in  the  bill  or  an-  Bill  or  Answer;  and  thus  put  in  is- 
swer ;  and,  therefore,  one  of  the  sue  by  the  parties. 

parties,  who  claimed  to  be  a  pur-  Langdon  v.  GoddanL    267 

chaser  for  a  valuable  consideration,  9.  Therefore,  where  the  Bill  set 

without  notice,  not  having  so  stated  op  a  title  under  a  wiU,  and  yet,  it 

in  fais  answer ;  It  was  held,  that  evi-  relied  upon  a  title  under  certain 

dence  with  regard  to  the  fact  was  codicils  thereto,  which  were  not  al« 

not  admissible.  laded  to  in  the  Bill ;  Jl  uhu  kdd,  at 

Baraae  Chuaan,    456  die  hearing,  that  the  Bill  was  &tal- 

5.  Where  a  Bill  in  Equi^  was  ly  defective  Ibid, 
brought  b^  A.  as  assignee  of  B.,  no  10.  Where  a  codicil  is  asserted  to 
waste  bemg  charged  therein,  and  have  been  obtained  by  fraud,  and 
the  subject-matter  was  referred  to  a  afterwards  to  have  been  revoked,  if 
Master  to  report  thereon,  who  was  the  plaintiff  mean  to  rely  upon  the 
not  authorised  to  report  upon  the  codicil  and  its  revocation,  as  a  proof 

auestion  of  waste,  but  who  never-  of  fraud,  in  the  defendant,  and  also 
leless  did,  with  the  consent  of  the  to  rely  upon  its  being  either  des- 
parties,  report  thereupon ;  Rwofhddj  troyed  by  the  defendant,  or  to  be  in 
that  waste  committed  before  the  his  possession  and  suppressed,  it  is 
assignment  could  not  be  inquired  indispensable,  that  the  Bill  should 
into  by  an  assignee ;  that  all  of  the  allege  the  execution  of  the  codicil 
report  pertaining  to  waste  should  be  and  its  revocation,  and  the  fraud  of 
stricken  out ;  that  even,  if  such  mat-  the  defendant  in  obtunin^  it,  and  al- 
ter had  been  charged  in  the  bill,  the  so  that  he  has  destroyed  it,  or  has  it 
Master,  not  being  directly  authorise  in  his  possession,  and  require  a  dis- 
ed  thereto,  could  not  acquire  any  covery  of  the  facts,  and  of  the  ccm- 
authority  beyond  his  commission  by  tents  of  the  codicil,  otherwise  these 
the  consent  of  parties.  points  cannot  be  used -as  evidence 
Qordon  v.  Hobcai.    243  in  the  cause.                             Aid 

6.  Where  A.  mortgaged  certain  11.  An  answer,  responsive  to  the 
property  to  B.  to  secure  a  loan  of  aUegations  and  charges  in  the  Bill, 
$9000,  no  rate  of  interest  being  wm  pcevmil  in  faier  of  the  defend- 
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ant,  88  evidence,  anless  it  be  ovei^  themselves  together,  under  the  name 

come  by  the  testimony  of  two  wit-  of  the  '*  Wilson  Mill  Privilege,"  and 

neases,  or  of  one  witness  and  cor-  appointed  A.  and  B.  as  their  agents 

roborative  circumstances.  Ibtd,  and  attorneys,  who  took  charge  of 

12.  Where  a  bill  aUeffed,  that  their  property,  and  erected  build- 
certain  sugars  were  fraudulently  in-  ings,  and  made  improvements,  and 
voiced  at  a  sum  less  than  ^  their  ac-  advanced  money ;  afterwards,  they 
tnal  cost  and  fair  market  value,"  obtained  a  charter  and  incorporation 
which  question  was  directly  put  in  as  **  The  Great  Works  Milling  and 
issue  bV  the  pleadings,  and  the  Manufacturing  Company,''  and  vot- 
jadge  charged  the  jury,  <'  that  if  the  ed  to  settle  afl  the  accounts  of  the 
gocMs  were  found  to  be  invoiced  be-  agents,  and  ratified  their  proceed- 
low  their  fair  market  value,  with  in-  ings,  and  continued  A.  as  their 
tent  to  defraud,  &c.  they  should  find  agent ;  but  no  settlement  of  the 
a  verdict  for  the  government,*'  to  agents' accounts  was  ever  made,  and 
which  instruction  exception  was  the  present  bill  being  brought  by 
taken  by  the  plaintiff;  M  vhu  hddy  their  assignee,  h  was  heU  that  it 
that  the  instruction  was  proper.  was  a  proper  case  for  the  interposi- 
Alfonao  V.  U.  &    422  tion  of  a  Court  of  Equity. 

la  Hddj  alsoj  that  the  agent  of       MUchell  v.  Great  fVorks  Mill- 
the  claimants,  having  assumed,  in  ing  and  McoMif,  Co,  648 

his  oath  to  the  invoice  or  entry  of       19.  m  matters  of  account  Courts 

the  shipment,  the  position  of  a  pur-  of  Equity  possess  a  concurrent  juris- 

chaser,  he  could  not  avail  himself  of  diction  with  Courts  of  law,  in  most, 

the  defence  that  he  was  not  a  pur-  if  not  in  all  cases,  and  where  the 

chaser,  but  a  producer  or  manufac-  case  is  one,  wherein  a  Court  of  law 

turer.  Ibid*  could  not  afford  an  adequate  re- 

14.  Where  a  demurrer  might  be  dress,  it  is  proper  for  the  interposi- 
put  into  a  bUl  in  Equity,  but,  instead  tion  of  a  Court  of  Equity.  Ibid. 
thereof,  an  answer  is  made,  and  the           See  Deuurrer,  L 

bUl  is  dismissed  on  its  merits,  be-  Gifts,  6. 

cause  the  plaintiff  does  not  show  a  Stat,  or  Limitations,  1. 

sufficient  title,  the  defendants  are  EquiTT,  1,2. 

not  entitled  to  costs.       * 

Brooks  V.  Byam.    580  EQUITY  OF  REDEMPTION. 

15.  Costs  in  Equity  are  in  the  See  Mortoaoe,  1. 
sound  discretion  of  the  Court ;  but, 

in  the  ordinary  course  of  practice,  EVIDENCE. 

when  a  bill  is  dismissed,  costs  are       1.  Where,  in  a  writ  of  error,  ex- 

Bot  awarded  to  the  plaintiff.      Ibid,  ception  was  taken  to  the  admission 

16.  Under  the  circumstances  of  by  tlie  Judge  of  the  testimony  of 
this  case,  E  was  held,  that  each  party  merchants  and  appraisers  in  Boston, 
must  bear  his  own  costs,  but  that  the  in  respect  to  the  market  value  of 
expense  of  printing  the  record  must  sugars  in  Cuba ;  It  toas  heldy  that, 
be  divided  between  them.         Ibid,  the  market  value  being  a  question 

17.  The  Equity  Jurisdiction  and  of  opinion,  as  well  as  of  fact,  such 
Equity  Jurisprudence  administered  testimony  was  admissible,  as  being 
in  the  Courts  of  the  United  States  in  the  nature  of  evidence  by  experts, 
are  coincident  and  coextensive  with  and  of  the  same  degree  as  the  evi- 
that  exercised  in  England,  and  are  dence  of  merchants  m  Cuba. 

not  regulated  by  the  municipal  juris-  ,^lJonso  y.  U,  S.    421 

prudence  of  the  particular  State,       2.  Exception  being,  also,  taken  to 

where  the  Court  sits.  the  admission  of  certain  evidence, 

FUtdiar  v.  Morey,    553  as  to  prior  fraudulent  shipments  to 

18.  Certain   persons    associated  other  parties,  made  by  B.,  the  ship 


688  INDEX. 

per  of  the  sufifu  for  the  claimantB,  FEES. 

the  Judge  refused  to  affirm,  that  the  Su  Clerk. 

evidence  was  improperly  admitted. 

Ibid.  FELONY. 
3.  Exception  being,  also,  taken  to  1.  At  Common  Law,  the  civil 
the  admission  of  other  invoices  of  rights  of  a  party,  injured  by  a  fel- 
shipments  in  July  and  August,  (this  onions  act,  are  only  suspended  until 
shipment  being  made  in  May,)  to  the  rights  of  the  government  to  pan- 
show  the  market  value  of  sugar ;  R  ish  it  criminally  nave  been  satined. 
woB  held,  that  they  were  properly  But  a  verdict  and  judgment  there- 
admitted.  Ibid,  upon  are  conclusive,  as  to  the  fact, 
Su  EquiTT,  3.  in  a  suit  upon  any  collateral  matter 

connected  therewith. 

Ocean  Ins.  Co.  v.  Fidds.     59 

EXCESSIVE  DAMAGES.  2.  If  the  felony  be  not  cognizable 

;See  Ve&dict.  under  the  criminal  law  of  the  codd- 

try,  where  civil  redress  is  sought, 

the  civil  rights  of  the  party  seeking 

EXECUTION.  redress  are  not  thereby  suspended. 

L  In  a  suit  brought  by  A.  an  at-  Ibid. 
tachment  was  made  of  lands  lying  Su  Eqditt,  2. 
in  Penobscot  county ;  but  before  ex- 
ecution issued,  the  portion  of  this  FISHERIES, 
county,  containing  the  said  lands,  Su  Collector,  2. 
was  set  off,  as  Aroostook  county. 
The  execution  was  directed  to  the  FRAUD. 
sheriff  of  Penobscot  county  and  was  Su  EquiTT,  I,  3. 
levied  by  his  deputy,  who  was  also  Sale,  1  to  7. 
a  deputy  of  the  sheriff  of  Aroostook  Statute  of  Faauds,  1. 
county.    In  a  suit,  brought  by  B., 
an  attachment  on  the  same  lands  FREIGHT. 

was  made  subsequent  to  the  attach-  J.  Where  freight  was  made  pay- 
ment by  A.  but  execution  was  levied  able  "  on  delivery  of  the  cargo  at 
under  the  second  suit  and  attach-  the  port  df  V^elasco,'' — It  toa»  hdd, 
ment   before    the  county  was  set  that  until  such  a  delivery,  no  freight 
off.    The  present  is  a  writ  of  entry  could  accrue ;  and  that  the  master 
brought    by   the    demandant,  who  should  have  landed  the  cargo,  and 
claims  through  A.  against  the  ten-  secured  his  lien  for  freight  by  plac- 
ant,  who  claims  through  B.     It  was  ing  it  in  the  hands  of  his  agent  for 
held,  that  the  levy  of  B.  was  not  to  the  benefit  of  tlie  owners,  but  sub- 
be  postponed  to  that  of  A. ;  that  the  ject  to  the  freight 
deputy  of  the  sheriff  of  Penobscot  Arthur  v.  Schooner  Cassius.    81 
county  had  no  authority  to  levy  the  Su  Shipping,  1. 
execution  of  A.  on  lands  without 
his  county ;  and  that,  although  the  GIFT. 

levy  was  made  by  a  deputy  of  Aroos-  1.  Mourning  rings  given  by  third 
took  county,  yet,  since  it  was  not  di-  persons  to  tlie  wife  after  hermar- 
rected  to  the  proper  officer,  and  not  riage  are  purely  personal,  and  can- 
made  dy  the  deputy  in  behalf  of  not  be  touched  either  by  the  husband 
such  officer,  it  was  utterly  void.  or  by  his  creditors. 

Kent  v.  Roberts.    591  In  the  maiter  of  Grant    312 

Set  Sheriff.  2.  A  parent  may  make  gifls  to  his 

children,  if  they  be  proper  and  suit- 

EXPERTS.  able  in  his  circumstances  and  con- 

iSee  Evidence,  1  dition ;  if  they  be  not  so,  they  enure 
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to  the  benefit  of  his  creditora ;  but  INSURANCE, 

if  the  gifls  have  been  purchased  in  1.  If  the  master  of  a  vessel  set 

part  by  third  persons,  the  assignee,  sail  on  a  voyage,  with  a  crew  in  such 

under  the  bankrupt  law,  can  only  a  state  of  intoxication,  as  disables 

claim  the  amount  paid  by  the  father,  them  at  the  time  for  the  proper  per- 

Ibid,  formance  of  the  ship's  duty,  and 

3.  Gifls  after  marriage,  by  third  any  disaster  arise  therefrom ;  it 
persons,  may  be  expressly  made  for  seems^  that  any  loss  from  that  disas- 
the  sole  and  separate  use  of  the  wife,  ter  would  not  be  recoverable  from 
and  if  the  husband  consents  to  her  the  underwriters,  under  the  common 
receiving  them,  he  and  his  creditors  form  of  policies  of  insurance. 

are  bound  by  the  trust              Ibid,  U,  S.  v.  Hunt,    120 

4.  In  equity,  gifls  of  personal  or-  2.  Over- valuation  and  misrepre- 
naments  or  jewelry,  made  by  a  hus-  sentation  of  the  value  of  the  subject- 
band  to  his  wife,  for  her  sole  and  matter  of  insurance,  although  they 
separate  use,  will  be  good  against  afford  no  conclusive  proof  of  frauds 
his  persona]  representatives,  in  case  afford  a  very  strong  presumption 
of  his  death;  but  not  against  his  thereof. 

own  power  to  reclaim  them  during  Ocean  Ins.  Co.  v.  Fidd.    59 

his  life,  nor  against  the  right  of  his  See  Collision. 

creditors  to  take  them  in  satisfac-  Dajiages,  1. 
tion  of  their  debts.                     Ibid. 

INTERPRETATION. 

See  Construction,  1,  2. 
INDIGO. 

6^  Revenue  Laws,  1.  INTERPRETATION    OF    PA- 
TENTS. 
See  Patent,  14. 
INSOLVENT  liAW. 

1.  No  State  insolvent  laws  can  INVENTION, 
discharge  the  obligations  of  any  See  Patent. 
other  contracts  made  in  the  State, 

than  those,  which  are  made  between  JETTISON, 

the  citizens  of  that  State.  J.  In  case  of  jettison  of  goods, 

Springer  v.  Foster,    383  their  value  is  generally  to  be  esti- 

2.  Where  certain  bills  of  exchange  mated  at  their  prime  cost,  or  origi- 
were  drawn  in  Pennsylvania  on  a  nal  value ;  or,  if  the  vessel  have  ar- 
citizen  of  Massachusetts,  and  were  rived  at  her  port  of  destination,  at 
accepted  bv  him  in  Massachusetts ;  their  value  at  such  port 

R  teas  held,  that  it  was  not  compe-  Rogers  v.  Meckamcs'  Ins.  Co.    173 
tent  for  the  Legislature  of  Massa- 
chusetts, by  the  Insolvent  Act  of  JURISDICTION  IN  ADMIRAL- 
1838,  to  discharge  the  obligation  of  TY. 
these  contracts.                         Ibid,  See  Aomiraltt. 
Su  Attachment,  7-28. 

JURY. 

INSTRUCTION.  See  Instruction,  1. 

1.  The  Court  is  never  bound  to  Verdict,  1. 
give  an  instruction  to  a  jury  on  a 

point  of  law,  in  the  precise  form  and  LAND,  SALE  OF. 

manner  in  which  it  is  put  by  coun-  See  Sale,  1. 

sel,  but  only  in  such  a  manner  as  Construction,  4. 
comports  with  the  real  merits  and 

justice  of  the  case.  LETTER  OP  CREDIT. 

puts  V.  Whitman.    609  1.  A  promise  contained  in  a  letter 

VOL.  II.  87 
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of  credit,  written  by  peraons,  who  titled  to  recover  the  whole  damagea, 
are  to  become  the  drawees  of  bills  costs,  and  expenses  paid  by  them,  in- 
drawn under  it,  promising  to  accept  eluding  re-exchange,  with  interest  of 
such  bills  when  drawn,  which  letter  the  place,  where  the  money  was  pay- 
is  designed  to  be  exhibited  for  the    able  by  the  plaintifEs.  jbuL 

parpose  of  inducing  persons  to  ad- 
vance money  on  it  and  take  the  bills    LICENSE, 
when  drawn,  is  an  available  contract  iSSee  Patent,  16  to  20. 

in  fiivor  of  the  persons,  to  whom  the  AppoRTioimEirr,  3. 

letter  of  credit  is  shown,  who  ad- 
vance money  and  take  the  bills  on    LIEN. 

the  faith  thereof.  1.   Where  a  lien,  or  equitable 

RusseU  v.  fFiggin,    213    claim,  constituting  a  charge  in  rem^ 

2.  A.  of  Boston,  the  agent  of  a    is  a  matter  of  agreement,  it  will  be 
banking  house  in  London,  gave  a    enforced  in  equity,  not  only  upon 
letter  of  credit  to  B.  authorising  C.    real  estate,  but  also  upon  personal 
who  was  about  to  proceed  to  the  East    estate,  or  money  in  the  hands  of  a 
Indies,  to  value  on  the  said  bankers    third  person ;  and  against  the  party 
to  a  certain  amount,  engaging,  that    himself,  or  his  persona]  representa- 
the  bills  should  be  duly  honored    tives,  or  persons  claiming  under  him, 
when  presented ;   B.  at  the  same    or  assignees  in  bankruptcy, 
time  made  the  usual  arrangement  to  Fletcher  v.  Morey,    553 

remit  to  the  said  bankers  in  London  2.  An  equitable  lien  is  valid  by 
sufficient  funds  to  meet  the  payment  the  laws  of  Massachusetts,  althougii 
of  all  bills,  which  might  be  drawn  by  no  remedy  for  its  enforcement  is 
virtue  of  the  said  credit ;  but  failed  provided  by  the  State  jurisprudence, 
to  do  so.    The  said  letter  of  credit  IbiiL 

was  taken  to  Manilla  by  C.  to  pro-  3.  By  the  common  law,  liens  ex- 
cure  a  carffo,  and  the  plaintiffs,  on  ist  only  in  cases,  where  the  party, 
the  strengm  of  the  letter,  furnished  entitled  thereto,  has  either  actual  or 
a  cargo  and  received  from  C.  bills  constructive  possession  of  the  goods; 
on  the  said  bankers  to  the  amount  but  in  the  maritime  law,  and  in  Equi- 
limited  in  the  said  letter  of  credit  ty,  they  exist  independently  of  pos- 
Most  of  the  bills  so  drawn,  were    session.  Ex  parte  Foiier,    132 

paid  at  maturity  ;  others  were  pro-       4.  A  lien  in  Equity  is  not  a  prop- 
tested  for  non-acceptance  and  for   erty  in  the  thing ;  nor  does  it  con- 
non-payment,  and  were  returned  to    stitute  a  right  of  action  for  the  thing ; 
Manilla,  and  paid  by  the  plaintiflb,   but  is  a  charge  upon  the  thing, 
who  were  also  obliged  to  pay  and  Ibid 

did  pay  more  than  one  re-exchange.  5.  The  Barque  Chusan,belonffiDg 
&  was  held:  to  Massachusetts,  being  libelled  for 

1st.  That  the  said  letter  of  credit  materials  supplied  for  repairs  done 
was  to  be  deemed  to  be  made  in  to  it  in  the  port  of  New  York ;  R 
Massachusetts,  and  as  to  its  obliga-  loas  held,  that  a  lien  therefor  at- 
tion,  construction  and  character,  was  tached  to  the  barque,  as  being  a 
to  be  governed  by  the  laws  of  Mas-  foreign  vessel ;  but  that  the  nature, 
sachusetts,  and  not  by  the  laws  of  extent,  and  character  of  such  a  lien 
England.  '^Jbid,    is  to  be  determined  by  the  general 

2dly.  That  the  plaintifis  were  en-  maritime  law,  and  not  by  the  local 
titled  to  maintain  an  action  against  law  of  any  particular  State  ;  and, 
the  said  bankers  and  to  recover  the  therefore,  that  it  was  not  destroyed 
amount  of  the  damages  sustained  by  by  the  departure  of  the  barque  from 
the  refusal  of  the  defendants  to  ac-  New  York,  according  to  the  Statute 
cept  the  bills.  Ibid,    of  New  York  of  1829,  vol.  2.  p.  493. 

3dly.  That  the  plaintiflb  were  en-  The  Barque  Chusan.    456 
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6.  By  the  ffeneral  maritime  law,  the  mortgagee  agaiiMt  an  incum- 
material  men  nave  a  threefold  reme-  brance  upon  another  estate  pur- 
dy  for  supplies  and  materials  fur-  chased  by  him,  the  plaintiff  claimed 
nished  to  a  foreign  ship ;  1st,  against  as  owner  of  the  Equity  of  Redemp- 
the  vessel ;  2d1y,  a^rainst  the  own-  tion,  against  the  defendant,  who  was 
ers ;  ddly,  against  the  master ;  and  assignee  of  the  mortgage,  and  the 
neither  remedy  is  displaced,  except  bill  did  not  set  forth,  that  the  con- 
upon  proof  that  an  exclusive  credit  dition  of  the  mortgage  had  been 
was  given  to  one  of  the  parties,  or  fully  performed  and  3ie  incumbrance 
to  the  vessel.                             IbuL  extinguished ;  It  was  held,  on  demur- 

7.  The  lien  of  material  men  upon  rer,  that  although,  in  law,  the  mort- 
the  vessel  must  be  enforced  within  gagor  could  not  recover  the  land 
a  reasonable  time  afler  the  debt  is  mortgaged  from  the  mortgagee,  and 
due,  or  it  will  not  avail  against  a  those  in  possession  under  nim,  with- 
honaJuU  purchaser,  without  notice,  out  an  actual  extinguishment  of  the 

IhidL  incumbrance,  yet  that,  in  Equity,  he 

8.  The  Statute  of  New  York  was  entitled  to  maintain  a  bill  to  re- 
(Revised  Stat  1829,  pt  3,  cb.  8,  tit.  deem  upon  an  offer  to  redeem,  and 
8,  s.  ],  vol.  2,  p.  493,)  giving  a  lien  proving  himself  able  and  ready  to 
to  material  men  for  repairs  and  sup-  discharge  the  incumbrance  and  pro- 
plies,  &c.  is  to  be  considered  as  re-  cure  releases  thereof,  and  of  claims 
medial  in  its  nature,  and  not  as  re-  on  account  thereof.    - 

strictive ;  and  is  perfectly  constitu-  Upkam  v.  Brooks.    623 

tional,  as  applied  to  cases  of  domestic       2.  Where  A.  was  the  legal  owner 

vessels,  but  not  as  applied  to  foreign    of  land,  which  he  held  in  trust  for 

vessels.  IbuL    B.  as  security  for  advances  made  by 

See  Sale,  11.  him  on  account  of  the  purchase  by 

Mortgage,  1,  5.  B.,  It  toas  hdd,  that  A.  was  a  neces- 

Bankruptct,  9, 10,  20,  21,    sary  party  to  a  bill  brought  by  B.  in 

33,  35,  36.  respect  of  a  claim  arising  upon  such 

lands ;  and,  as  the  bill  did  not  make 

him  a  party,  It  was  held,  on  demur- 

MANUFACTURING  CORPOR-    rer,  not  to  be  maintainable.       Ibid, 

ATIONS.  3.  Where  a  mortfifage  or  a  lien  is 

Su  Corporations.  created  on  chattels  by  contract,  it  is 

competent  for  the  parties  to  agree, 

that  the  possession  and  use  thereof 

MARITIME  JURISDICTION.       shall  be  retained  by  the  mortgagor 

See  AnMiRALTT,  1,  2, 3.  until  the  breach  of  the  condition,  or 

by  the  debtor  until  the  creditor  shall 
\r  A  TivDT  A  r     jurv^-Ki  assert  his  rights  against  it  as  a  secn- 

MATERIAU  MEN.  rity  for  the  debt 

^  ^^^^'  Mitchdl  V,  Winslow.    130 

4.  By  the  Revised  Statutes  of 

MILL.  Massachusetts,  it  is  not  necessary, 

Su  Damages.  as  between  the  parties  themselves, 

&at  a  mortgage  of  personal  proper- 

MISREPRESEN'FATION.  ^  ^  ^'^"^' ^-^^f  il^n.  •  493 

S  ^^i^Yto  7  ^'  ^®"*  *"^  mortgages  of  per- 

'  sonal  property  are  perfectly  good,  as 

between  the  parties,  and   against 

MORTGAGE.       ,  creditors,  although  the  possession 

1.  Where,  in  a  BUI  in  Equity,  to   remain  with  the  owner  or  mortgag- 

edeem  a  mortgage  given  to  secure   or,  if  there  be  no  fraudulent  intent. 
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The  same  rale  applies  to  sales  of  3.  Congress  has  power  to  pass  an 

personal  properly.  act,  which  operates  retrospectively 

FUtchtr  V.  Morey,    553  to  give  a  patent  for  an  invention  al- 

Set  EquiTT,  6.  ready  in  public  use ;  but  no  act  will 

Sale,  8.  be  construed  to  operate  retrospec- 

Bankruptct,  19,  35,  36,  tively,  unless  such  a  construction  is 

37, 38.  unavoidable.                              lUL 

4.  In  the  present  case,  U  was  hdd, 

NAVAL  OFFICER.  that  the  patent  was  for  a  machine, 

See  Collector,  5.  and  not  for  a  principle  or  function; 

and,  therefore,  was  valid.  Ibid, 

NAVIGATION.  5.  The  application  of  an  old  pro- 

See  Abmiraltt,  2,  cess  to  produce  a  new  result,  is  not 

a  patentable  invention ;  there  must 

NOTE.  be,  also,  some  new  process  or  mode. 

See  Promissory  Note.  But  the  production  of  an  old  result 

by  a  new  process  is  patentable. 

OFFICER.  HowewMhfOL    190 

1.  Every  public  officer  is  required  &  Where  a  patent  was  taken  out 
to  perform  all  duties,  which  are  for  a  combination  and  an  entire  pro- 
strictly  official,  although  they  may  cess ;  It  was  held,  that  the  use  of  a 
be  required  b^  laws  passed  after  he  part  of  the  process  and  combination 
comes  into  office,  and  may  be  cumu-  was  not  an  infringement  thereof, 
lative  upon  his  original  duties,  and  Ibid, 
although  his  compensation  therefor  7.  A  machine  is  only  patentable, 
be  wholly  inadequate.  In  such  a  when  it  is  substantially  new;  but 
case,  he  must  look  to  the  bounty  of  the  application  of  an  old  machine 
Congress  for  an  additional  reward,  to  a  new  process  is  not  patentable. 

Andrews  v.  U.  S»    202  Bean  v.  Smallwood,    406. 

2.  Where  an  officer  is  sued  for  8.  In  the  present  case  the  inven- 
any  official  misfeasance,  the  plaintiff  tion  was  held  not  to  be  patentable, 
can  recover  only  his  actual  loss,  because  it  was  merely  the  applica- 
arising  therefrom.  tion  of  an  old  apparatus  to  a  new 

Pierce  v.  Strickland,    2912    purpose.  Ibid, 

9.  Where  the  plaintiff,  in  the  spec- 

OFFICI AL  MISFEASANCE.         ification  of  his  patent,  claimed  as  his 

See  Officer.  invention  "  an  improvement  in  the 

construction  of  the  axles  or  bearings 

PARTNERSHIP    PROPERTY,      of  railway,  or  other  wheeled  car- 

See  Bankruptcy,  25.  riages,"  and  it  appeared,  that  the 

improvement,  though  it  bad  never 
PATENT.  before  been  applied  to  railway  car- 

1.  Patents  for  inventions  are  not  riages,  was  well  known  as  applied 
granted  as  monopolies  or  restrictions  to  other  carriages ;  It  was  heldy  that 
upon  the  rights  of  the  community,    the  patent  was  not  good. 

but  « to  promote  science  and  the  ffinans  v.  Prov.  R.  R,  Co,    412 

useful  arts,"  and  are  to  be  liberally       10.  The  Patent  Act  of  1836,  ch. 

/  i^     construed.      Blaruhard  v.  Sprague,  357,  sect  13,  and  the  Act  of  1837, 

2.  The  power  ofCongress  to  grant  ch.  45,  sect.  8,  authorising  the  re- 
to  inventors  is  general ;  and  it  is  in  issue  of  a  patent,  because  of  a  de- 
their  discretion  to  say,  when,  and  fective  or  redundant  specification  or 
for  what  length  of  time,  and  under  description,  without  fraud,  or  for  the 
what  circumstances,  the  patent  for  purpose  of  adding  thereto  an  im- 
an  invention  shall  be  granted.  provement,  do  not  require  the  paten- 

Ibid,   tee  to  claim,  in  his  renewed  patent, 
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all  thin^,  which  were  clahned  in  termined  what  thing  is  intended  to 
his  original  patent,  but  gives  him  be  patented. 
the  privilege  of  retaining  whatever  15.  A  patentee  of  friction  match- 
he  deems  proper.  es,  by  a  deed  under  seal,  undertook 
Carver  v.  Brcdntree  Manufac-  as  follows :  "  to  grant,  bargain,  sell, 
turing  Co.                            432  convey,  assign,  and  transfer  to  B. 

11.  Where  the  plaintiff,  in  a  pa-  his  executors,   administrators,  and 
tent  for  *'  a  new  and  useful  improve-  assigns,    the  right    and    privilege, 
ment  in  the  ribs  of  the  cotton  gin,"  hereinafter  mentioned,  of  making, 
claimed,  as  a  part  of  his  invention,  using,  and  selling  the  friction  match- 
the  increasing  the  space  between  es,"  patented,  and  to  have  and  to 
the  upper  and  lower  surface  of  the  hold    "  the  riglit  and  privilege  of 
rib,   either    ^  by  making  the  ribs  manufacturing  the  said  matches,  and 
thicker  at  that  part,  or  by  a  fork,  or  to  employ  in  and  about  the  same  six 
hy  any  other  variation  of  the  partic-  persons^  and  no  more,  and  to  vend 
ular  form ; "   It  was  held,  that  the  the  said  matches  in  any  part  of  the 
claim  was  sufficiently  accurate  as  a  United  States."  It  was  held,  that  this 
matter  of  law,  and  that  it  was  not  was  a  license  or  authority  from  the 
necessary,  that  he  should  describe  patentee,  and  need  not  be  recorded 
all  possible  modes  by  which  the  rib  m  the  Patent  Office,  under  the  Pa- 
might  be  varied,  but  only  the  most  tent  Act  of  1836,  ch.  3.57,  s.  11. 
important,  and  that  mere  formal  va-  Brooks  v.  Byam,    525 
nations  therefrom  would  be  viola-  16.  A  license  need  not  be  record- 
tiona  of  the  patent                     Ihid,  ed  in  the  Patent  Office,  unless  there 

12.  Objections,  that  a  patented  be  some  positive  provision  of  the 
invention  is  old ;  or  that  the  specifi-  Patent  Act,  which  renders  it  an  in- 
cation  in  a  patent  does  not  clearly  dispensable  prerequisite  to  its  validi- 
describe  the  mode  of  making  the  ty.  Ibid, 
machine;  or  tliat  the  original  and  17.  The  recording  within  three 
the  renewed  patent  are  not  for  the  months,  according  to  tlie  Statute,  is 
same  invention ;  or  tliat  either  were  merely  directory ;  and  any  subse- 
obtained  with  a  fraudulent  intent;  quent  recording  of  an  assignment 
all  involve  matters  of  fact,  and  are  will  be  sufficient  to  pass  the  title  to 
for  the  jury,  upon  the  evidence,  to  the  assignee,  except  as  to  interme- 
decide.                                        Ibid,  diate  bona  fide  purchasers,  without 

13.  Where  tlie  original  patent  was  notice.  Ibid, 
for  **a  new  and  useuil  improvement  18.  The  Patent  Act  of  1826,  ch. 
in  the  ribs  of  saw  gins  for  ginning  357,  s.  11,  provides  for  the  record 
cotton,"  and  the  renewed  patent  was  ing  of  three  kinds  of  assignments, 
for  **  a  new  and  useful  invention  in  and  of  no  others :  first,  an  assignment 
the  manner  of  forming  the  ribs  of  of  the  whole  patent ;  secondly,  an 
saw  gins  for  ginning  cotton,"  and  in  assignment  of  any  undivided  part 
the  renewed  patent  was  claimed,  in  thereof;  and,  thirdly,  a  grant  or  con- 
addition  to  the  thickness  of  the  rib,  veyance  of  the  exclusive  right  under 
the  sloping  up  of  it  so  as  to  leave  no  the  patent  within  any  specified  part 
shoulder ;  It  was  held,  that  the  claim  of  the  United  States.  Jbid, 
in  the  renewed  patent,  was  not  for  19.  It  was  held,  that  the  right 
two  distinct  improvements,  but  for  granted  by  the  above  deed  was  a 
additional  parts  of  the  same  improve-  license  or  authority,  coupled  with 
ment,  and  that  the  same  thing  was  an  interest  in  the  execution,  to  the 
patented  in  both  patents.           Ibid,  grantee  and  sir  persons  to  be  em- 

14.  Patents  are  to  be  interpreted  ployed  by  him  in  making  matches; 
by  a  consideration  of  the  whole  in-  that  the  right  was  an  entirety,  inca- 
stniment,  and  it  is  to  be  thereby  de-  pable  of  being  apportioned  or  divid- 
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ed  among  different  penone ;  that,  them,  when  produced,  a  part  c£  the 

therefore,  an  assignment  by  B.  of  a  declaration,  and  gave  the  invention 

right  to  make  as  many  matches  as  all  the  requisite  certainty.         IbiiL 
one  person  could  roll  up,  was  void. 

Ibid.  PAYMENT. 

20.  Qutfre,  if  the  license^ is  not  ].  In  this  case,  one  of  the  owners 
such  a  personal  privilege,  that  the  gave  a  note  to  the  libellants,  as  pay- 
entirety  cannot  be  assigned,  not-  ment  for  their  claim,  and,  subse- 
withstanding  it  was  given  to  B.  and  quentiy,  on  settling  with  the  other 
his  a98ign8,                                IbidL  owner,  who  was  the  master  of  the 

21.  Where  the  plaintiff,  in  the  Chusan,  he  charged  his  portion 
specification  of  his  patent,  described  thereof  to  the  master;  and,  It  teas 
his  invention  to  be  ^  a  new  and  use-  hddj  that  the  master  was  not  there- 
ful  improvement,"  whereas,  in  fact,  by  relieved  from  liability  to  the  li- 
lt consisted  of  a  combination  of  bellants,  it  being  a  matter  between 
several  improvements,  distinctly  set  the  owners  solely. 

forth  in  the  specification ;  A  was  hddj  The  Barqxu  Chusan,    457 

that  the  patent  was  good,  not  only  2.  Where  the  libellants,  being* 

for  the  combination,  but  for  each  ship-chandlers,  furnished  materials 

distinct  improvement,  so  far  as  it  to  the  barque  Chusan,  while  in  New 

was  his  invention,  and  that  the  des-  York,  and  took  therefor  the  promis- 

criptive  words  were  to  be  construed  sory  note  of  one  of  the  owners,  and 

in   connection    with  the  specifica-  gave  a  receipt,  U  was  held,  that  the 

tion.              Pitts  V.  If  hitman.    i509  matter  was  governed  by  the  lex  lod^ 

22.  Where  the  plaintiff  claimed,  by  which  a  note  taken  for  a  debt  is 
as  his  invention,  '*  the  construction  only  conditional  payment,  until  it  is 
and  use  of  an  endless  apron,  divided  duly  paid.  IbitL 
into  troughs  and  cells,  m  a  machine 

for  cleaning  grain,  operating  sub-  PENAL      STATUTES,      CON- 

stantially  in  the  way  described,"  M  STRUCTION    OF. 

was  heldj  that  the  claim  was  for  a  Sec  Cokstruction. 

combination  of  the  endless  apron 

with  the  machine  for  cleaning  grain,  PENALTY. 

and  that,  if  the  combination  were  See  Coixector,  4. 

new,  it  was  patentable,  although  a 

part  of  the  apparatus  were  old.  Ibid.  PRIZE  CASES,  DAMAGES  IN. 

23.  The  Act  of  1836,  ch.  357,  s.  See  Damages,  1. 
11,  relating  to  the  recording  of  as- 
signments of  patents,  is  merely  di-  PROBATE, 
rectory,  for  the  protection  of  bona  See  Wills. 

Jide  purchasers  without  notice,  and 

does  not  require  the  recording  of  an  PROMISSORY  NOTE. 

assignment  within  three  months,  as  1.  Where  a  note  became  due  on 

a  prerequisite  to  its  validity.     Ibid.  Saturday,  and  was  duly  presented 

24.  It  is  immaterial  whether  an  and  dishonored,  and  the  indorser 
assignment  of  a  patent,  offered  in  lived  in  another  State ;  It  was  held, 
evidence,  was  recorded  before  or  that  notice  of  the  dishonor  should,  in 
afler  the  suit  was  brought        IbitL  order  to  bind  the  indorser,  be  put  into 

25.  A  motion  having  been  made  the  mail  of  the  succeeding  Monday, 
in  arrest  of  judgment  in  this  case,  early  enough  to  go  by  the  mail  of 
on  the  ground,  that  no  description  that  day  to  the  place  of  residence  of 
of  the  patent  was  set  forth  in  the  the  endorser,  it  appearing  that  the 
declaration,  B  was  held,  that  the  mail  on  that  day  did  not  close  until 
profert  of  the  letters  patent  made  half-past  three  o'clock,  p.  m.  ;  other- 


INDEX.  695 

wise  the  indorser  would   be  dis-  establish  his  own  title  he  must  prove 

charged.  its  due  execution  by  the  subscribing 

Snentk  Ward  Bank  v.  Han-  witness. 

n'dlr.                                     416  CUizens^  Bank  v.  Mmtucket 

52.  If,  after  a  note  is  dishonored,  Steamboat  Co,                      16 

and  notice  is  ^ven  to  the  payee,  2.  A  release  of  all  actions  and 

who  is  the  first  indorser,  an  arrange-  causes  of  action,  or  of  a  particular 

ment  be  made  with  the  holder,  by  cause  of  action,  which  has  happened 

the  maker  of  the  note,  and  the  sub-  before  the  time  of  the  release,  will 

sequent  indorsers  thereon,  without  discharge  the  witness  from  all  lia- 

the  consent  of  the  payee,  to  prolong  bility,  dependent  upon  the  event  of 

the  credit,  and  to  discount,  oy  way  the  suit,  in  which  he  is  called  to 

of  renewal,  certain  bills,  drawn  by  testify,  touching  his  conduct  in  the 

the  maker  and  one  of  the  indorsers,  matters  on  which  the  suit  is  found- 

and  duly  accepted,  for  the  amount  ed. 

of  the  note,  and  in  the  mean  time,  3.  Where,  in  answer  to  a  cross 

and  until  the  maturity  of  the  bill,  the  interrogatory,  proposed  by  counsel 

note  is  to  be  deemed  extinguished  in  a  deposition,  as  to  whether  the 

as  to  the  maker,  and  the  indorsers,  witness  had  received  a  release  from 

who  have  given  the  bills,  the  origin-  all  liabilities,  the  witness  produced 

a]  payee  of  the  note  is  discharged  the  release  from  his  own  possession, 

thereby.                                    IbicL  as  a  part  of  his  testimony ;  It  waa 

See  Payment.  heldy  that  he  need  not  prove  the  ex- 
ecution of  the  release  by  the  sub- 

PUNISHMENT    OP   SEAMEN,  scribing  witness.    And  the  question 

1.  The  authority  of  the  ofScers  in  having  been  asked  by  the  respond- 
a  merchant-ship,  to  compel  obedi-  ents,  in  order  to  establish  the  cora- 
ence  and  inflict  punishment,  is  of  a  potency  of  the  party  as  their  own 
summary  character,  but  is  not  of  a  witness,  they  were  estopped  from 
military  character.  denying  it                                Und, 

U.S.  v.  Hunt.    120 

2.  The  right  of  the  mate  or  other  REPAIRS, 
officers  of  a  ship  to  inflict  punish-  See  Lien,  1. 
ment  on  the  seamen,  when  the  mas- 
ter is  on  board  and  at  hand,  can  be  REVENUE  LAWS. 

justified  only  by  the  immediate  ex-  1.  The  Act  of  July  14th,  1832,  ch. 

igencies  of  the  sea  service,  or  as  a  225,  sect.  24,  levies  a  duty  of  15  per 

necessary  means  to  suppress  mutin-  cent  ad  valorem^  on  indigo.     The 

ous,  illegal,  or  flagrant  misbehavior  Act  of  March  2d,  1833,  ch.  46,  sect. 

on  the  part  of  the  seamen,  or  to  com-  5,  declares,  that  it  shall  be  free  from 

pel  obedience  on  the  pert  of  the  sea-  duty  afler  June  !)Oth,  1842.    The 

men  to  orders,  or  other  duties,  which  Act  of  1841,  ch.  21,  sect  1,  levies  a 

require  prompt  and  instant  action  duty  of  20  per  cent  ad  valorem^  on 

and  interference  on  the  part  of  tlie  all  articles  imported  into  the  United 

officers,  and  admit  of  no  delay.    In  States  after  September  30th,  1841, 

general,  it  is  the  duty  of  the  officers  which  were  then  free  or  chargeable 

to  consult  the  master  as  to  the  in-  with  a  duty  less  than  20  per  cent, 

fliction  of  punishment              Ibid,  ad  valorem,  except  on  certain  enu- 
merated articles,  among  which  is  in- 

REC0RDIN6  OF  LICENSE.  digo,  "  which  shall  pay  respectively 

See  Patent,  16.  the  same  rates  of  duties  imposed 

upon  them  under  existing   laws." 

RELEASE.  Held,  that  the  Act  of  1841  did  not 

1.  But  in  the  case  of  a  release,  lava  permanent  duty  of  15  per  cent 

prodoced  by  a  party  to  a  suit,  to  ad  wdortfUf  on  indigo,  but  left  the 
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duty  thereupon  as  it  stood  under  the        3.  The  second  count  charged^ 

Act  of  1833,  and  to  expire  after  the  that  the  plaintiff  showed  tracts,  &b 

dOth  of  June,  1842,  and,  therefore,  samples  of  the  whole  land,  which 

that  no  duty  was  due  upon  it  by  the  were  of  superior  value,  and    had 

Act  of  August  30th,  1842,  ch.  270,  more  timber  on  them  than  the  rest 

sect.  25.  U.  S,  V.  WiggksworOu  But  this  count  was  not  sustained  bj 

2.  It  sumsy  that  the  Revenue  Act  the  evidence.  IhitL 
of  1799,  ch.  28,  only  applies  to  cases,  4.  The  third  count  charged  a 
whore  an  actual  purchase  has  been  fraudulent  exhibition  of  a  aotted 
made.             Mfonso  v.  IJ,  S,    AS£i  map  as  a  true  plan  of  the  pine  tun* 

3.  The  phrase  *' actual  cost"  in  her  on  the  land.  But  it  appeared 
the  revenue  Act  of  1799,  ch.  128,  that  the  map  only  represented  the 
means  the  actual  price  paid  in  a  positionof  the  timber  on  the  lot,  and 
honajide  purchase,  and  not  the  mar*  not  its  quantity ;  and  as  the  giumH- 
ket  value.                                   Ibid,  ty  was  the  only  material  inquiry,  and 

See  Construction,  6.  no  fraudulent  intent  was  proved,  this 

count  was  not  sustained.  IbuL 

SAL&.  .  5.  The  fourth  count  chai^;ed   a 

1.  The  plaintiffs  brought  an  ac-  fraudulent  representation,  that  the 
tion  against  the  defendant  for  fraud-  lots  contained  50,000,000  of  feet  of 
ulent  misrepresentations  in  a  sale  of  timber,  whereas  they  only  contain- 
lands  by  the  defendant  to  the  plain-  ed  about  20,000,000 ;  but  it  appear- 
ti&.  It  appeared,  that,  between  the  ed,  that  this  representation  was 
timeof  the  sale  in  1835  and  the  time  made  by  Chamberlain,  the  plain- 
when  this  suit  was  brought  in  1841,  tiff's  agent,  and  was  merely  his 
the  plaintiffs  had  paid  the  purchase-  estimate,  and  no  fraudulent  intent 
money,  without  objection ;  that  they  was  proved.  Ibid» 
had  sold  great  quantities  of  the  land,  6.  The  fifth  count  charged  false 
and  that  the  value  of  the  lands  had  representations  as  to  the  quantity  of 
greatly  diminished.  The  defendant  timber  on  certain  lots.  Butitappear- 
did  not  pretend  to  be  well  acquaint-  ed,  that  these  representations  were 
ed  with  the  township,  or  to  have  ex-  made  by  the  agents  of  the  plaintiff, 
plored  it,  but  expressly  told  the  plain-  and  were  his  estimates.  Ibid, 
tiffs'  agent.  Chamberlain,  to  examine  7.  On  the  whole  case,  It  taaa  hM, 
for  himself.  Chamberlain  did  make  tliat  the  plaintiffs  were  not  entitled 
an  examination,  and  gave  his  esti-  to  recover.  Ibid, 
mate  to  the  plaintiffs,  being  51,000,-  8.  A  bill  of  sale  of  one  half  of  a 
000  of  feet  of  timber.  At  the  re-  vessel,  as  collateral  security  for  a 
quest  of  the  plaintiffs,  another  ex-  debt,  with  a  provision,  that  the  moitr 
ploration  was  made  in  1836  of  the  gagors  may  keep  possession  of  the 
whole  lands,  by  Messrs.  Famham,  vessel,  and  use  her  for  their  own 
who  estimated  the  pine  timber  at  benefit  until  default  of  payment,  is 
18,480,000  feet,  and  the  hemlock  at  valid,  as  an  immediate  conditional 
27,704,000.    But  the  plaintiffs  did  sale. 

not  apply  to  rescind  the  contract  fVinsor,  asa,  v.  MeLeUan.    492 

before  tliis  suit  9.  Delivery  of  possession,  to  a  pui^ 

Sanborn  v.  Stdaon,    481  chaser,  of  a  moiety  of  a  vessel,  when 

2.  The  first  count  charged  a  mis*  in  the  possession  of  the  other  part 
repiesentation,  that  the  plaintiff  had  owner,  is  not,  in  general,  indispen- 
not  cut,  nor  permitted  any  one  to  sable  to  pass  the  property.  Ibid, 
cut,  any  pine  .timber  from  the  land ;  See  Mortoaoe,  5. 

but  It  urns  held,  that  this  represen-        10.  As  between  the  mortgagor 

tation  was  not  proved  to  be  fraud-  and  mortgagee  notice  to  the  part- 

ulent,  or  material  under  the  circum-  owner  in  possession  is  not  neces- 

ttances.  Ibid,  sary.  Und, 
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11.  A  hondjide  purchaser,  for  a  parties  having    mutual   executions 

valuable  consideration,  without  no-  against  each  other,  the  sheriff  had 

tice  of  any  defect  in  his  title,  who  a  right  to  set  off  one  against  anoth- 

makcs  improvements  and  meliora-  er,  notwithstanding  the  notice  given 

tions  upon  the  estate,  has  a  lien  or  to  him  of  the  assignment 

charge  upon  the  estate  for  the  in-  frood  v.  Carr.    366 
creased    value,  which    is    thereby 

given  to  the  estate  beyond  its  value  SHERIFF. 

without  them,  and  a  Court  of  Equi-  1.  At  the  common  law,  if  a  sheriff 

ty  will  enforce  the  lien  or  charge  seize  goods  on  execution,  and  go  out 

asrainst  the  true  owner,  who  recov-  of  office  before  the  sale  thereof  is 

ers  the  estate  in  a  suit  at  law  against  completed,  he  may  proceed  to  sell 

the  purchaser.  them.              Kent  v.  Roberta.    5^^ 

Bright  V.  Boifd.    605  *i.  R  seems^  that  where  an  attach- 

See  Statute  or  Frauds.  mcnt  is  made  by  a  sheriff,  who  re- 
signs his  office  before  execution  is- 

SALVA6E.  sues,  he  is  not  the  proper  officer  to 

I.  The  general  rule  in  the  Admi-  levy  it                                       Jbid. 

ralty,  in  cases  of  derelict,  is  to  al-  3.  Upon  general  principles,  a  sher- 

low  one  moiety  of  the  property  saved  iff  can  only  levy  upon  sucn  real  estate 

to  the  salvors ;  but  tnis  allowance  as  is  within  his  county.              Jbid. 

may  be  enlarged  by  the  circum-  See  Execution. 
stances  of  a  particular  case,  where 

the  services  performed  are  of  an  ex-  SHIPPING, 

traordinary  nature.  1.  Where  tlie  schooner  Cassius 

Spragtie  v.  One  Hundred  Bar-  was  chartered  to  the  master,  as  own- 
re/*  of  Flour,                       195  er,  for  a  certain  voyage,  and  by  the 

5.  Under  the  circumstances  of  the  terms  of  the  charter-party,  tlie  gen- 
present  case,  one  moiety  of  the  gross  eral  owners  were  to  share  the  freight 
proceeds  of  the  value  of  the  proper-  with  the  master ;  It  was  held^  that 
ty  was  decreed  to  the  salvors,  with  the  general  owners  were  directly 
full  costs  and  expenses ;  the  latter  liable,  as  owners,  for  the  voyage ; 
to  be  a  charge  exclusively  upon  the  and  that  the  claim  of  the  shippers 
other  moiety.                             Bnd,  for  damages  was  not  restricted  to 

the  master  personally,  although  tJieir 

SEAMEN,  PUNISHMENT   OF.  agrreement  was  made  solely  with 

Ste  Punishment.  him. 

Arthur  V.  Schooner  Casdus.    81 

SET-OFF.  2.  Where,  also,  the  master  was, 

1.  All  actions  and  matters  of  dif-  by  his  agreement  with  the  shippers, 
ference  between  the  parties  having  to  deliver  the  cargo  at  Velasco,  but 
been  referred  to  referees,  they  made  upon  his  arriving  there,  the  con- 
separate  reports,  upon  which  execu-  signee  refused  to  receive  it, — It  was 
tions  issued  and  were  placed  in  the  hudj  that,  as  the  cargo  was  not  of  a 
hands  of  the  sheriff.  Before  the  ex-  perishable  nature,  the  roaster  was 
ecutions  were  issued,>  one  of  the  oound  to  land  it  at  Velasco,  and 
parties  assigned  the  amount  he  might  store  it  for  the  benefit  of  the  ship- 
recover  to  third  persons,  who  had  pers,  and  could  not  carry  it  to  anotb- 
fnll  notice  of  all  the  facts.  Held,  er  port,  nor  sell  it ;  although  it  could 
that  the  assignee  was  not  protect-  not  be  sold  at  Velasco.  Ibid. 
ed  by  the  proviso  of  the  statute  of  3.  But  as  the  master  had  carried 
Maine,  of  trie  13th  March,  1821,  ch.  the  cargo  to  New  Orleans,  and  sold 
6,  sect  4,  the  claim  not  having  been  it.  It  was  hdd^  that  the  libellants  were 
*'  assigned  to  him  bond  fide  and  with-  entitled  to  receive  the  actual  value 
out  fraud ;"  and  that  the  original  of  the  cargo  at  Velasco  at  the  time 

VOL.  II.  88 
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when  the  same  might  have  heen  STATUTE  OF  FRAUD& 

tliere  landed,  deducting  all  duties  1.  Where  an  agreement  was  maide 

and  charges,  and  the  freight  for  the  for  the  purchase  of  lands,  and  the 

voyage,  as  if  the  cargo  had  been  followinff  paper  was  given, — *^  Elis- 

duly  landed.                              Ibid,  worth,  Dec  15,  1834.    Received  of 

4.  Where  a  ship  is  abandoned  for  Daniel  Bumham  and  Cyrus  S.  Clark^ 
a  total  loss,  the  Master  cannot  sell  one  thousand  dollars  to  be  account- 
the  cargo,  and  invest  the  proceeds  ed  for  if  tliey  shall  furnish  me  sati»- 
in  other  goods,  unless  he  be  justi-  factory  security  for  certain  lands  on 
fied  by  necessity,  or  by  a  high  degree  the  Naraguagus  River,  say  one  hun- 
of  expediency.  But  if  he  do  make  dred  and  nineteen  thousand  acres, 
such  a  sale  and  investment,  when  for  one  hundred  and  thirteen  thou- 
they  are  unnecessary  or  inexpedient,  sand  dollars,  on  or  before  Friday 
yet,  if  the  parties  interested  receive  morning  next ;  otherwise  to  be  for- 
the  property  without  objection,  and  felted.  John  Black.''-*^  toaa  held 
adopt  the  acts  of  the  Master,  they  to  be  a  sufficient  memorandum  of 
must  bear  all  proper  charges  there-  the  terms  of  sale,  under  the  Statute 
upon.  If,  however,  they  receive  the  of  Frauds.  Clark  v.  Bvumham,  1 
property,  reserving  their  rights  and  2.  But  *a  parol  agreement  having 
waiving  no  objections,  and  it  do  not  been  subsequently  substituted  there- 
yield  a  profit  beyond  the  fair  value  for,  by  which  the  said  land  was  tians- 
of  the  property  shipped,  they  are  ferred,  by  deed,  to  other  persons 
liable  for  no  charges  upon  it ;  but  if  than  those  tlierein  mentioned,  and 
it  do  yield  such  a  profit,  and  the  Mas-  a  bill  being  brought  by  Clark  to 
ter  act  without  fraud,  he  is  entitled  recover  a  certain  part  from  the 
to  be  paid  a  reasonable  compensation  grantees,  as  a  resulting  trust  to  him ; 
and  his  reasonable  expenses,  not  ex-  M  toaa  held,  that  the  written  memo- 
ceeding  such  profit  randum  only  created  a  presumption 

Jjowrence  v.  JVew  Bedford  hu.  Co,  of  a  resulting  trust,  which  could  be 

472  rebutted  by  proof;  and  proof  being 

STATUTE.  given,  that  Clark  did  not  advance 

See  Time.  any  portion  of  the  purchase-money, 

as  stated  in  the  memorandum;  k 

STATUTES  COMMENTED  ON.  wts  held,  that  he  was  not  entitled  to 

United  States.  f  '^f"^^^  ^f^.  """"t^V^^ P^"^ 

/-tB-i— ;«-  «*•  r««i  tract   was    within   the    Statute  of 

1822,  ch.  107,  §  9. 1  officers         4'52 

1813,  ch.  34.    BiuSdueto  STATUTE  OP  LIMITATIONS. 

1817,  ch.  282,  §  7.  Power  of  Col-  j!'"  ^^^  *'*/<'{*  t»>e  statute  of  limita- 

io/.f/<»  »n  .\;..»:..»  T\.^.,t;^     ana  boM  would  have  baired  the  suit; 

lectorstoappo.ntDeput.es.    202  but  i*  u»i.  A««,  that  although  in  a 

New  York.  bill  in  Ek^uity  for  relief,  or  to  rescind 

1829,  Rev.  Stat,  vol.  2,  pi.  3,  ch.  the  contract,  the  staleness  of  the 

8,  tit  8,  §  1.    Lien  of  Material  claim,  and  the  want  of  diligence  of 

Men.                                       456  the  plaintifis,  and  the  lapse  of  time, 

jl^  would  have  rendered  the  claim  un- 

Rev.  Stat  ch.  98,  §  25.   Probate  mwntainable ;  yet  that,  at  law,  the 

of  Wills  plamtiffs  were  not  barred  thereby. 

Sanborn  v.  Stetson,    481 
Massachusetts. 

1821,  ch.  28.     Manufacturing  TIME. 

Corporations.                          433  1.  By  the  Constitution  of  the  Uni- 
ted States,  every  bill  takes  effect  as 
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a  law,  from  the  time  when  it  is  ap-  WATER  COURSE, 

proved  by  the  President,  and  then  its  See  Damages. 
effect  is  prospective  and  not  retro- 
spective. 

In  the  matter  of  Joitph  Rich-  WILLS. 

ardson.                                571  1.  The  State  Courts  have  exclu- 

2.  The  doctrine,  that,  in  law,  there  sive  jurisdiction  over  the  Probate  of 

is  no  fraction  of  a  day,  is  a  mere  le-  wills  and  codicils;  and  the  Probate 

gal  fiction,  and  is  true  only  in  res-  thereof  in  t£e  proper  State  Court  is 

pect  to  cases  where  it  will  promote  conclusive.      Lcmgdon  v.  GoddarcL 
right  and  justice.                       Ibid. 
See  Bankruptct,  39. 

WITNESS. 

USAGE.  1.  The  Judicial  Act  of  1789,  ch. 

1.  Qucene. — Whether  usages  and  20,  §  90,  does  not  peremptorily  or- 

customs  can  be  introduced  as  evi-  dain,  that  the  testimony  of  witnesses, 

dence  to  control  the  construction  of  living  more  than  a  hundred  miles 

contracts,  and  the  principles  of  law.  from  the  place  of  trial,  shall  be  taken 

Ciiixen'a  BarUt  v.  J^arUtuAet  by  deposition ;  but  it  only  permits 

Steamboat  Co,                       16  such  a  course ;  and  if  such  witnesses 

be  present  in  Court  at  the  trial,  and 

USURY.  give  their  testimony  orally,  the  full 

See  EquiTT,  6.  costs  of  their  travel  and  attendance 

should  be  allowed  in  the  costs. 
VERDICT.  Proutif  v.  Dnwer.    199 
1.  A  verdict  will  not  be  set  aside,  2.  By  the  Statute  of  1  Will.  IV. 
in  a  case  of  tort^  for  excessive  dcun-  ch.  22,  giving  authority  to  English 
ages,  unless  it  clearly  appear,  that  Courts  of  Law  to  issue  commissions 
the  juiy  committed  some  gross  and  for  the   examination  of  witnesses 
palpable  error,  or  acted  under  some  abroad,  the  Court  may,  in  its  dis- 
improper  bias,  influence,  or  preju-  cretion,  allow  the  expenses  of  the 
dice,  or  have  totally  mistaken  the  witnesses,  or  the  costs  of  the  com- 
mies of  law  bv  which  the  damages  mission.                                     Ibid, 
are  to  be  regulated.  3.  Postage  paid  on  a  commission 
Whipple  V.  Cumberland  Man-  should  be  allowed  as  a  part  of  the 
ufattwring  Co.                    662  costs  thereof.                             Ibid. 

WASTE.  WRIT  OP  ERROR. 

Set  E<^uiTT,  5.  See  Evidence,  1 
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